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PREFACE 


In the preparation of the Fourth Edition of Evans’ Cases the editor 
took the opportunity to introduce a new classification of the material in 
the earlier editions. It was believed that the new classification, following 
more closely the order of the Constitution, would make it easier for the 
student to correlate the study of constitutional law with courses on 
American Government already taken; and that it would give promi- 
nence to the greatly widening powers of Congress in the field of taxation, 
interstate commerce and finance. At the same time the chapter on the 
powers of the President was enlarged to include the question of the dele- 
gation of legislative power; while the chapters on due process of law 
and equal protection of the laws were elaborately subdivided so as to 
enable the student to distinguish between the various points at issue.in | 
the application of the Fourteenth Amendment to modern social and 
economic problems. In view of the encouragement received from 
numerous teachers the new classification is continued in the present 
volume, minor changes only being made where greater clarity has ap- 
peared to justify them. 

At the earnest request of the majority of teachers using the Fourth 
Edition the collection now offered has been considerably reduced in size. 
This has been accomplished partly by omitting cases of more transient 
importance and partly by cutting the longer decisions so as to include 
only what was essential to the point or points at issue. The process of 
selection, as every teacher knows, presents great difficulties. But it is 
hoped that by the inclusion of practically all of the historic landmark 
decisions, the intermediate transitional cases, and a number of recent 
applications of established principles, the collection will on the whole 
meet the needs of students both in the law schools and in the faculties 
of political science. Much space could have been saved by the abridgment 
of the statements by the court of the facts of particular cases; but it is 
the conviction of experienced teachers that a decision loses much of its 
meaning unless read in the hight of the precise situation with which the 
court was presented. Constitutional issues are never decided in a vac- 
uum. Moreover, in spite of limitations of space, a number of dissenting 
opinions have been included, especially where they throw light upon a 
later reversal of the opinion of the majority, or suggest a limitation upon 
the scope of the judgment rendered. 

In the present volume the notes of the successive editions of Evans’ 
Cases have been completely rewritten. Greater stress has been put upon 
the historical setting of the earlier cases which laid the foundations of 
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the law and which remain as landmarks in its development. The ci- 
tation of cases without reference to the decision of the court has been 
omitted, for the reason that the legal encyclopedias to be found in 
law libraries, Corpus Juris Secundum, American Jurisprudence, and 
the current digests keyed to them, have now put at the disposal of 
the student the materials necessary for research work upon particular 
topics. <A collection of cases is not intended to be source material for 
research work, but rather a convenient manual of class-room discussion. 

The thanks of the editor are due to Professor Edward S. Corwin 
for suggestions in respect to the classification of the material and the 
inclusion or exclusion of particular cases, both in this volume and in 
the previous edition; and’ to Mr. Charles Warren, whose History of the 
Supreme Court has become an almost indispensable handbook for 
students of constitutional law. It is also a pleasure to record, if 
necessarily without identification, the help received from many graduate 
students who have pursued the familiar courses and offered suggestions 
and criticisms by the way. The debt which a teacher owes to his stu- 
dents is not unlike that which the courts so frequently state they owe to 
counsel. 


Bryn Mawr C. G. Fenwick 
January 2, 1942 
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The Constitution of the United States 


WE THE Prorty of the United States, in Order to form a more perfect 
Union, establish Justice, insure domestic Tranquility, provide for the 
common defence, promote the general Welfare, and secure the Bless- 
ings of Liberty to ourselves and our Posterity, do ordain and establish 
this Constitution for the United States of America. . 


ARTICLE. I. 


Section. 1. All legislative Powers herein granted shall be vested in 
a Congress of the United States, which shall consist of a Senate and 
House of Representatives. 

Secrion. 2. The House of Representatives shall be composed of 
Members chosen every second Year by the People of the several States, 
and the Electors in each State shall have the Qualifications requisite for 
Electors of the most numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to 
the Age of twenty five Years, and been seven Years a Citizen of the 
United States, and wi 9 shall not, when Cee be an Inhabitant of that 
State in which he sha * be chosen. 

Representatives and direct Taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective Numbers, [which shall be determined by adding to the 
whole Number of free Persons, including those bound to Service for a 
Term of Years, and excluding Indians not taxed, three fifths of all other 
Persons.|! The actual Enumeration shall be made within three Years 
after the first Meeting of the Congress of the United States, and within 
every subsequent Term of ten Years, in such Manner as they shall by 
Law direct. The Number of Representatives shall not exceed one for 
every thirty Thousand, but each State shall have at Least one Repre- 


Norrt.—When the original manuscript of the Constitution was transferred from 
the Department of State to the Library of Congress, a photograph of it was made 
in order to obtain a record of its condition at the time it was received. The text 
of the Constitution which is here printed has been carefully compared with that 
photograph. The text of the Amendments has been compared with the original 
copies in the Department of State. 
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sentative; and until such enumeration shall be made, the State of New 
Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode- 
Island and Providence Plantations one, Connecticut five, New-York six, 
New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Vir- 
ginia ten, North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any State, the 
Executive Authority thereof shall issue Writs of Election to fill such 
Vacancies. 

The House of Representatives shall chuse their Speaker and other 
Officers; and shall have the sole Power of Impeachment. : 

Seotion. 3. The Senate of the United States shall be composed of 
two Senators from each State, [chosen by the Legislature thereof, ]? 
for six Years; and each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first 
Election, they shall be divided as equally as may be into three Classes. 
The Seats of the Senators of the first Class shall be vacated- at the 
Expiration of the second Year, of the second Class at the Expiration of 
the fourth Year, and of the third Class at the Expiration of the sixth 
Year, so that one third may be chosen every second Year; [and if 
Vacancies happen by Resignation, or otherwise, during the Recess of the 
Legislature of any State, the Executive thereof may make temporary 
Appointments until the next Meeting of the Legislature, which shall 
then fill such Vacancies. |® 

No Person shall be a Senator who shall not have attained to the 
Age of thirty Years, and been nine Years a Citizen of the United States, 
and who shall not, when elected, be an Inhabitant of that State for which 
he shall be chosen. 

The Vice President of the United States shall be President of the 
Senate, but shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro 
tempore, in the Absence of the Vice President, or when he shall exercise 
the Office of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. 
When sitting for that Purpose, they shall be on Oath or Affirmation. 
When the President of the United States is tried, the Chief Justice shall 
preside: And no Person shall be convicted without the Concurrence of 
two thirds of the Members present. 

Judgment in Cases of Impeachment shall not reat further than 
to removal from Office, and disqualification to hold and enjoy any Office 
of honor, Trust or Profit under the United States: but the Party con- 
victed shall nevertheless be liable and subject to Indictment, Trial, Judg- 
ment and Punishment, according to Law. 


2 Superseded by the Seventeenth Amendment. 
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Section. 4. The Times, Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each State by the 
Legislature thereof; but the Congress may at any time by Law make or 
alter such Regulations, except as to the Places of chusing Senators. 

[The Congress shall assemble at least once in every Year, and such 
Meeting shall be on the first Monday in December, unless they shall by 
Law appoint a different Day. ]! 

Section. 5.. Each House shall be the Judge of the Elections, Re- 
turns and Qualifications of its own Members, and a Majority of each 
shall constitute a Quorum to do Business; but a smaller Number may 
adjourn from day to day, and may be authorized to compel the Attend- 
ance of absent Members, in such Manner, and under such Penalties as 
each House may provide. 

Each House may determine the Rules of its Proceedings, punish its 
Members for disorderly Behaviour, and, with the Concurrence of two 
thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time 
to time publish the same, excepting stich Parts as may in their Judgment 
require Secrecy ; and the Yeas and Nays of the Members of either House 
on any question shall, at the Desire of one fifth of those Present, be 
‘entered on the Journal. 

Neither House, during the Session of Congress, shall, without the 
Consent of the other, adjourn for more than three days, nor to any other 
Place than that in which the two Houses shall be sitting, 

Section. 6. The Senators and Representatives shall receive a Com- 
pensation for their Services, to be ascertained by Law, and paid out of 
the Treasury of the United States. They shall in all Cases, except 
Treason, Felony and Breach of the Peace, be privileged from Arrest 
during their Attendance at the Session of their respective Tlouses, and 
in going to and returning from the same; and for any Speech or Debate 
in either House, they shall not be questioned in any other Place. 

No Senator or Representative shall, during the Time for which he 
was elected, be appointed to any civil Office under the Authority of the 
United States, which shall have been created, or the Emoluments whereof 
shall have been encreased during such time; and no Person holding any 
Office under the United States, shall be a Member of either House 
during his Continuance in Office. 

Section. 7. All Bills for raising Revenue shall originate in the 
House of Representatives; but the Senate may propose or coneur with 
Amendments as on other Bills. 

Every Bill which shall have passed the House of eRepreaniskwe 
and the Senate, shall, before it become a Law, be presented to the Presi- 
dent of the United States; If he approve he shall sign it, but if not he 
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shall return it, with his Objections to that House in which it shall have 
originated, who shall enter the Objections at large on their Journal, and 
proceed to reconsider it. If after such Reconsideration two thirds of 
that House shall agree to pass the Bill, it shall be sent, together with the 
Objections, to the other House, by which it shall likewise be reconsidered, 
and if approved by two thirds of that House, it shall become a Law. 
But in all such Cases the Votes of both Houses shall be determined by 
yeas and Nays, and the Names of the Persons voting for and against 
the Bill shall be entered on the Journal of each House respectively. If 
any Bill shall not be returned by the President within ten Days (Sun- 
days excepted) after it shall have been presented to him, the Same shall 
be a Law, in like Manner as if he had signed it, unless the Congress by 
their Adjournment prevent its Return, in which Case it shall not be a 
Law. 

Every Order, Resolution, or Vote to which the Concurrence of the 
Senate and House of Representatives may be necessary (except on a 
question of Adjournment) shall be presented to the President of the 
United States; and before the Same shall take Effect, shall be approved 
by him, or being disapproved by him, shall be repassed by two thirds of 
the Senate and House of Representatives, according to the Rules and 
Limitations prescribed in the Case of a Bill. 

Section. 8. The Congress shall have Power To lay and collect 
Taxes, Duties, Imposts and Excises, to pay the Debts and provide for 
the common Defence and general Welfare of the United States; but all 
- Duties, Imposts and Excises shall be uniform throughout the United 
States ; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws 
on the subject of Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and 
fix the Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and 
current Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science ae useful Arts, by securing 
for limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high 
Seas, and Offences against the Law of Nations; 

To declare War, grant Letters of Maratea! and Reprisal, and make 
Rules concerning Captures on Land and Water ; 
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To raise and support Armies, but no Appropriation of Money to 
that Use shall be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land 
and naval Forces ; 

To provide fon ealling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining, the Militia, 
and for governing such Part of them as may be employed in the Service 
of the United States, reserving to the States respectively, the Appoint- 
ment of the Officers, and the Authority of training the Militia accord- 
ing to the discipline preseribed by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over 
such District (not exceeding ten Miles square) as may, by Cession of 
. particular States, and the Acceptance of Congress, become the Seat of 
‘the Government of the United States, and to exercise like Authority 
over all Places. purchaséd by the Consent of the Legislature of the 
State in which the Same shall be, for the Erection of Forts, Magazines, 
Arsenals, dock-Yards, and other needful Buildings ;—And 

To make all Laws which shall be necessary and proper for ecarry- 
ing into Execution the foregoing Powers, and all other Powers vested 
by this Constitution in the Government of the United States, or in any 
Department or Officer thereof. 

Section. 9. The Migration or Importation of. such Persons as 
any of the States now existing shall think proper to admit, shall not 
be prohibited by the Congress prior to the Year one thousand eight 
hundred and eight, but a Tax or duty may be imposed on such Importa- 
tion, not exceeding ten dollars for each Person. 

The Privilege of the Writ of Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public Safety may 
require it. 

No Bill of Attainder or ex post facto Law shall be paeded’ 

No Capitation, or other direct, Tax shall be laid, unless in Propor- 
tion to the Census or Enumeration herein before directed to be taken.) 
No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or 
Revenue to the Ports of one State over those of another; nor shall 
Vessels bound to, or from, one State, be obliged to enter, clear, or pay 
Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence 
of Appropriations made by Law; and a regular Statement and Account 
of the Receipts and Expenditures of all public Money shall be pub- 
lished from time to time. 
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No Title of Nobility shall be granted by the United States: And 

no Person holding any Office of Profit or Trust under them, shall, 
without the Consent of the Congress, accept of any present, Emolument, 
Office, or Title, of any kind whatever, from any King, Prince, or foreign 
State. 
Section. 10. No State shall enter into any Treaty, Alliance, or 
Confederation; grant Letters of Marque and Reprisal; com Money; 
emit Bills of Credit; make any Thing but gold and silver Coin a Tenues 
in Payment! of Debts; pass any Bill of Attainder, ex post facto Law, 
or Law impairing the Obligation of Contracts, or grant any Title 
of Nobility. 

No State shall, without the Consent of the Congress, lay any Im- 
posts or Duties on Imports or Exports, except what may be absolutely 
necessary for executing it’s inspection Laws: and the net Produce 
of all Duties and Imposts, laid by any State on Imports or Exports, 
shall be for the Use of the Treasury of the United States; and all such: 
Laws shall be subject to the Revision, and Controul of the Congress. 

No State shall, without the Consent of Congress, lay any Duty 
of Tonnage, keep Troops, or Ships of War in time of Peace, enter into 
any Agreement or Compact with another State, or with a foreign 
Power, or engage in War, unless actually invaded, or in such im- 
minent’Danger as will not admit of delay. : 


ARTICLE. II. 


Section. 1. The executive Power shall be vested in a President 
of the United States of America. He shall hold his Office during the 
Term of four Years, and, together with the Vice President, chosen for 
the same Term, be elected, as follows 

Each State shall appoint, in such Manner as the Legislature thereof 
may direct, a Number of Electors, equal to the whole Number of 
Senators and Representatives to which the State may be entitled in 
the Congress: but no Senator or Representative, or Person holding 
an Office of Trust or Profit under the United States, shall be appointed 
an Elector. 

[The Electors shall meet in their respective States, and vote by 
Ballot for two Persons, of whom one at least shall not be an Inhabitant 
of the same State with themselves. And they shall make a List of all 
the Persons voted for, and of the Number of Votes for each; which 
List they shall sign and certify, and transmit sealed to the Seat of the 
Government of the United States, directed to the President of the 
Senate. The President of the Senate shall, in the Presence of the 
Senate and House of Representatives, open all the Certificates, and the 
Votes shall then be counted. The Person having the greatest Number 
of Votes shall be the President, if such Number be a Majority of the 
whole Number of Electors appointed; and if there be more than one 
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who have such Majority, and have an equal Number of Votes, then the 
House of Representatives shall immediately chuse by Ballot one of 
them for Presidents’ and if no Person have a Majority, then from the 
five highest on the List the said House shall in like Manner chuse 
the President. But in chusing the President, the Votes shall be taken 
by States, the Representation from each State having one Vote; A 
quorum for this Purpose shall consist of a Member or Members from 
two thirds of the States, and a Majority of all the States shall be 
necessary to a Choice. In every Case, after the Choice of the President, 
the Person having the greatest Number of Votes of the Electors shall 
be the Vice President. But if there should remain two or more who 
have equal Votes, the Senate chuse from them by Ballot the Vice 
President. ]} 

The Congress may determine the Time of chusing the Electors, 
and the Day on which they shall give their Votes; which Day shall be 
the same throughout the United States. 

No Person except a natural born Citizen, or a Citizen of the United 
States, at the time of the Adoption of this Constitution, shall be eligible 
to the Office of President; neither shall any Person be eligible to that 
Office who shall not have attained to the Age of thirty five Years, and 
been fourteen Years a Resident within the United States. 

In Case of the Removal of the President from Office, or of his 
Death, Resignation, or Inability to discharge the Powers and Duties 
of the said Office, the Same shall devolve oni the Vice President, and 
the Congress may by Law provide for the Case of Removal, Death, 
Resignation or Inability, both of the President and Vice President, 
declaring what Officer shall then act as President, and such Officer 
shall act accordingly, until the Disability be removed, or a President 
shall be elected. 

The President shall, at stated Times, receive for his Services, a 
Compensation, which shall neither be encreased:nor diminished during 
the Period for which he shall have been elected, and he shall not receive 
within that Period any other Emolument from the United States, or 
any of them. 

Before he enter on the Execution of his Office, he shall take the 
following Oath or Affirmation :—‘‘I do solemnly swear (or affirm) that 
I will faithfully execute the Office of President of the United States, 
and will to the best of my Ability, preserve, protect and défend the 
Constitution of the United States.’’ 

Section. 2. The President shall be Commander in Chief of the 
Army and Navy of the United States, and of the Militia of the several 
States, when called into the actual Service of the United States; he 
may require the Opinion, in writing, of the principal Officer in each 
of the executive Departments, upon any Subject relating to the Duties 


1 Superseded by the Twelfth Amendment. 
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of their respective Offices, and he shall have Power to grant Reprieves 
and Pardons for Offences against the United States, except in Cases 
of Impeachment. 

He shall have Power, by and with the Advice and Consent of the 
Senate, to make Treaties, provided two thirds of the Senators present 
concur; and he shall nominate, and by and with the Advice and Consent 
of the Senate, shall appoint Ambassadors, other public Ministers and 
Consuls, Judges of the supreme Court, and all other Officers of the 
United States, whose Appointments are not herein otherwise provided 
for, and which shall be established by Law: but the Congress may by 
Law vest the Appointment of such inferior Officers, as they think 
proper, in the President alone, in the Courts of Law, or in the Heads 
of Departments. 

The President shall have Power to fill up all Vacancies that may 
happen during the Recess of the Senate, by granting Commissions 
- which shall expire at the End of their next Session. 

Szotton. 3. He shall from time to time give to the Congress In- 
formation of the State of the Union, and recommend to their Consider- 
ation such Measures as he shall judge necessary and expedient; he 
may, on extraordinary Occasions, convene both Houses, or either of 
them, and in Case of Disagreement between them, with Respect to the 
Time of Adjournment, he may adjourn them to such Time as he 
shall think proper; he shall receive Ambassadors and other public 
Ministers; he shall take Care that the Laws be faithfully executed, and 
shall Commission all the Officers of the United States. 

Suction. 4. The President, Vice President and all civil Officers 
of the United States, shall be removed from Office on Impeachment for, 
and Conviction of, Treason, Bribery, or other high Crimes and Mis- 
demeanors. 


ARTICUE. ITT. 


Suction. 1. The judicial Power of the United States, shall be 
vested in one supreme Court, and in such inferior Courts as the Con- 
gress may from time to time ordain and establish. The Judges, both of 
the supreme and inferior Courts, shall hold their Offices during good 
Behaviour, and shall, at stated Times, receive for their Services, a 
Compensation, which shall not be diminished during their Continuance 
in Office. ° 

Section. 2. The judicial Power shall extend to all Cases, in Law 
and Equity, arising under this Constitution, the Laws of the United 
States, and Treaties made, or which shall be made, under their Author- 
ity ;—to all Cases affecting Ambassadors, other public Ministers and 
Consuls ;—to all Cases of admiralty and maritime Jurisdiction ;—to 
Controversies to which the United States shall be a Party ;—to Con- 
troversies between two or more States ;—between a State and Citizens 
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of another State;—between Citizens of different States,—between 
Citizens of the same State claiming Lands under Grants of different 
States, and between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects. 

In all cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be Party, the supreme Court 
shall have original Jurisdiction. In all the other Cases before men- 
tioned, the supreme Court shall have appellate Jurisdiction, both as to 
Law and Fact, with such Exceptions, and under such Regulations as 
the Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment, shall 
be by Jury; and such Trial shall be held in the State where the said 
Crimes shall have been committed; but when not committed within 
any State, the Trial shall be at such Place or Places as the Congress 
may by Law have directed... 

Section. 3. Treason against the United States, shall consist only 
in levying War against them, or in adhering to their Enemies, giving 
them Aid and Comfort. No Person shall be convicted of Treason unless 
on the Testimony of two Witnesses to the same overt-Act, or on Con- 
fession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, 
but no Attainder of Treason shall work Corruption of Blood; or For- 
feiture except during the Life of the Person attainted. 


ARTICLE. IV. 


Section. 1. Full Faith and Credit shall be given in each State 
to the public Acts, Records, and judicial Proceedings of every other 
State. And the Congress may by general Laws prescribe the Manner in 
which such Acts, Records and Proceedings shall be proved, and the 
Effect thereof. 

Section. 2. The Citizenseof each State shall be entitled to all Privi- 
leges and Immunities of Citizens in the several States. 

A Person charged in any State with Treason, Felony, or other 
Crime, who shall flee from Justice, and be found in another State, 
shall on Demand of the executive Authority of the State from which 
he fled, be delivered up, to be removed to the State having Jurisdic- 
tion of the Crime. 

No Person held to Service or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law or 
Regulation therein, be discharged from such Service or Labour, but 
shall be delivered up on Claim of the Party to whom such Service or 
Labour may be due. 


1 Modified by the Eleventh Amendment. 
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SrcTion. 3. New States may be admitted by the Congress into 
this Union; but no new State shall be formed or erected within the 
Jurisdiction of any other State; nor any State be formed by the 
Junction of two or more States, or Parts of States, without the Consent 
of the Legislatures of the States concerned as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful 
Rules and Regulations respecting the Territory or other Property be- 
longing to the United States; and nothing in this Constitution shall 
be so construed as to Prejudice any Claims of the United States, or 
of any particular State. 

Section. 4. The United States shall guarantee to every State in 
this Union a Republican Form of Government, and shall protect each 
of them against Invasion; and on Application of the Legislature, or of 
the Executive (when the Legislature cannot be convened) against 
domestic Violence. 


ARTICLE. V. 


The Congress, whenever two thirds of both Houses shall deem it 
necessary, shall propose Amendments to this Constitution, or, on the 
Application of the Legislatures of two thirds of the several States, 
shall call a @onvention for proposing Amendments, which, in either 
Case, shall be valid to all Intents and Purposes, as Part of this Con- 
stitution, when ratified by the Legislatures of three fourths of the 
several States, or by Conventions in three fourths thereof, as the 
one or the other Mode of Ratification may be proposed by the Congress; 
Provided that no Amendment which may be made prior to the Year 
One thousand eight hundred and eight shall in any Manner affect the 
first and fourth Clauses in the Ninth Section of the first Article; and 
that no State, without its Consent, shall be deprived of it’s equal 
Suffrage in the Senate. 


ARTICLE. VP. 


All Debts contracted and Engagements entered into, before the 
Adoption of this Constitution, shall be as valid against the United 
States under this Constitution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which shall 
be made, under the Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding. 

The Senators and Representatives Were mentioned, and the Mem- 
bers of the several State Legislatures, and all executive and judicial 


Tur ConsTITUTION OF THE UNITED STATES 


XXXlli 


Officers, both of the United States and of the several States, shall be 
bound by Oath or Affirmation, to support this Constitution; but no 
religious Test shall ever be required as a Qualification to any Office 
or public Trust under the United States. 


ARTICLE. VII. 


The Ratification of the Conventions of nine States, shall be suffi- 
cient for the® Establishment of this Constitution between the States 


so ratifying the Same. 
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ARTICLES in addition to, and Amendment of the Constitution of 
the United States of America, proposed by Congress, and ratified by 
the Legislatures of the several States, pursuant to the fifth Article 
of the original Constitution. 


ARTICLE I. 


Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances. 


ARTICLE II. 


A well regulated Militia, being necessary to the security of a free 


State, the right. of the people to keep and bear Arms, shall not be in- 
fringed. 


ARTICLE III. 


No Soldier shall, in time of peace be quartered in any house, with- 
out the consent of the Owner, nor in time of war, but in a manner to be 
prescribed by law. 


er 
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ARTICLE IV. 


The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and. no Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized. 


ARTICLE V. ‘ 


No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a Grand Jury, 
except in eases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger; nor shall any 
person be subject for the same offence to be twice put in jeopardy of 
life or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor ‘be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, 
without just compensation. 


ARTICLE VI. 


‘In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his defence. 


ARTICLE VII. 


In Suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury, shall be otherwise re-examined in any Court of the 
United States, than according to the rules of the common law. 


ARTICLE VIII. 


Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted. 


ARTICLE IX. 


The enumeration in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the people. 
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ARTICLE X. 


The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively, 


or to the people. 
ARTICLE XI. 


The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted against 
one of the United States by Citizens of another State, or by Citizens or 
Subjects of any Foreign State. 


ARTICLE XII. 


The Electors shall meet in their respective states, and vote by ballot 
for President and Vice-President, one of whom, at least, shall not be 
an inhabitant of the same state with themselves; they shall name in 
their ballots the person voted for as President, and in distinct ballots 
the person voted for as Vice-President, and they shall make distinct 
lists of all persons voted for as President, and of all persons voted for 
as Vice-President, and of the number of votes for each, which lists they 
shall sign and certify, and transmit sealed to the seat of the government 
of the United States, directed to the President of the Senate ;—The 
President of the Senate shall, in the presence of the Senate and House 
of Representatives, open all the certificates and the votes shall then be 
counted ;—The person having the greatest number of votes for Presi- 
dent, shall be the President, if such number be a majority of the whole 
number of Electors appointed; and if no person have such majority, 
then from the persons having the highest numbers not exceeding three 
on the list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President. But in choosing the 
President, the votes shall be taken by states, the representation from 
each state having one vote; a quorum for this purpose shall consist of 
a member or members from two-thirds of the states, and a majority 
of all the states shall be necessary to a choice. And if the House of 
Representatives shall not choose a President whenever the right of 
choice shall devolve upon them, before the fourth day of March next 
following, then the Vice-President shall act as President, as in the case 
of the death or other constitutional disability of the President.—The 
person having the greatest number of votes as Vice-President, shall be 
the Vice-President, if such number be a majority of the whole number 
of Electors appointed, and if no person have a majority, then from 
the two highest numbers on the list, the Senate shall choose the Vice- 
President; a quorum for the purpose shall consist of two-thirds of the 
whole number of Senators, and a majority of the whole number shall 
be necessary to a choice. But no person constitutionally ineligible to 
the office of President shall be eligible to that of Vice-President of the 
United States. ’ 
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ARTICLE XIII. 


Section 1. Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been-duly convicted, 
shall exist within the United States, or any place subject to their juris- 
diction. Section 2. Congress shall have power to enforce this article 
by appropriate legislation. 


ARTICLE XIV. 


Section 1. All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several 
States according to their respective numbers, counting the whole number 
of persons in each State, excluding Indians not taxed. But when the 
right to vote at any election for the choice of electors for President and 
Vice President of the United States, Representatives in Congress, the 
Executive and Judicial officers of a State, or the members of the Legis- 
lature thereof, is denied to any of the male inhabitants of such State, 
being twenty-one years of age, and citizens of the United States, or in 
any way abridged, except for participation in rebellion, or other crime, 
the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number 
of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in 
Congress, or elector of President and Vice President, or hold any office, 
civil or military, under the United States, or under any State, who, 
having previously taken an oath, as a member of Congress, or as an 
officer of the United States, or as a member of any State legislature, 
or as an executive or judicial officer of any State, to support the Consti- 
tution of the United States, shall have engaged in insurrection or 
rebellion against the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thirds of each House, re- 
move such disability. : 

Section 4. The validity of the public debt of the United States, 
authorized by law, including debts incurred for payment of pensions 
and bounties for services in suppressing insurrection or rebellion, shall 
not be questioned. But neither the United States nor any State shall 
assume or pay any debt or obligation incurred in aid of insurrection or 
rebellion against the United States, or any claim for the loss or emanci- 
pation of any slave; but all such debts, obligations and claims shall be 
held illegal and void. 
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Section 5. The Congress shall have power to enforce, by appro- 
priate legislation, the provisions of this article. 


ARTICLE XV. 


Section 1. The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude— 

Section 2. The Congress shall have power to enforce this article by 
appropriate legislation— 


ARTICLE XVI. 


The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several 
States, and without regard to any census or enumeration. 


ARTICLE XVII. 


The Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof, for six years; and each 
Senator shall have one vote. The electors in each State shall have the 
qualifications requisite for electors of the most numerous branch of the 
State legislatures. 

When vacancies happen in the representation of any State in the 
Senate, the executive authority of such State shall issue writs of election 
to fill such vacancies: Provided, That the legislature uo. any State may 
empower the executive thereof to make temporary appointments until 
the people fill the vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election 
or term of any Senator chosen before it becomes valid as part of the 
Constitution. 

ARTICLE XVIII. 


Section 1. After one year from the ratification of this article the 
manufacture, sale, or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. 

Sec. 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

‘Sec. 3, This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of the 
several States, as provided in the Constitution, within seven years from 
the date of the submission hereof to the States by the Congress. 


1 Superseded by the Twenty-first Amendment. 
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ARTICLE XIX. 


The right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account of sex. 
- Congress shall have power to enforce this article by appropriate 
legislation. 
ARTICLE XX. 


SecTION 1. The terms of the President and Vice President shall 
end at noon on the 20th day of January, and the terms of Senators 
and Representatives at noon on the 3d day of January, of the years in 
which such terms would have ended if this article had not been ratified ; 
and the terms of their successors shall then begin. 

Sec. 2. The Congress shall assemble at least once in every year, and 
such meeting shall begin at noon on the 3d day of J annary, unless they 
shall by law appoint a different day. 

Src. 3. If, at the time fixed for the beginning of the term of the 
President, the President elect shall have died, the Vice President 
elect shall become President. If a President shall not have been chosen 
before the time fixed for the beginning of his term, or if the President 
elect shall have failed to qualify, then the Vice President elect shall act 
as President until a President shall have qualified; and the Congress 
may by law provide for the case wherein neither a President elect nor 
a Vice President elect shall have qualified, declaring who shall then act 
as President, or the manner in which one who is to act shall be selected, 
and such person shall act accordingly until a President or Vice Presi- 
dent shall have qualified. 

Src. 4. The Congress may by law provide for the case of the death 
of any of the persons from whom the House of Representatives may 
choose a President whenever the right of choice shall have devolved 
upon them, and for the case of the death of any of the persons from 
whom the Senate may choose a Vice President whenever the right of 
choice shall have devolved upon them. 

Sec. 5. Sections 1 and 2 shall take effect on the 15th day of October 
following the ratification of this article. 

Sec. 6. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of 
three-fourths of the several States within seven years from the date of 
its submission. 

ARTICLE XXII. 


Sec. 1. The eighteenth article of amendment to the Constitution of 
the United States is hereby repealed. 

Sec. 2. The transportation or importation into any State, Territory, 
or possession of the United States for delivery or use therein of intoxi- 
cating liquors, in violation of the laws thereof, is hereby prohibited. 
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Src. 3. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by conventions in the sev- 
eral States, as provided in the Constitution, within seven years from the 
date of the submission hereof to the States by the Congress. 


Nore.—On September 28, 1787, Congress directed that the Constitution, ‘‘ with 
the resolutions and letter accompanying the same, be transmitted to the several 
Legislatures in order to be submitted to a Convention of Delegates chosen in each 
State by the people thereof, in conformity to the resolves of the Convention made 
and provided in that case.’’ Journal of Congress, XII, 166. When the new 
government went into operation, the Constitution had been ratified by only eleven 
States, but ultimately it was ratified by all of them in the following order: Dela- 
ware, December 7, 1787; Pennsylvania, December 12, 1787; New Jersey, Decem- 
ber 18, 1787; Georgia, January 2, 1788; Connecticut, January 9, 1788; Massachu- 
setts, February 6, 1788; Maryiand, April 28, 1788; South Carolina, May 23, 1788; 
New Hampshire, June 21, 1788; Virginia, June 26, 1788; New York, July 26, 1788; 
North Carolina, November 21, 1789; Rhode Island, May 29, 1790. 

The first ten Amendments were proposed by Congress September 25, 1789, and 
were ratified by the necessary number of States December 15, 1791. 

The Eleventh Amendment was proposed by Congress March 4, 1794, and was 
ratified by the necessary number of States February 7, 1795. In a message to 
Congress on January 8, 1798, President Adams announced that the Amendment 
might be regarded as a part of the Constitution. 

The Twelfth Amendment was proposed by Congress December 8, 1803, and 
declared in force by the Secretary of State September 25, 1804. 

The Thirteenth Amendment was proposed by Congress Jdnuary 31, 1865, and 
declared in force by the Secretary of State December 18, 1865. 

The Fourteenth Amendment was proposed by Congress June 13, 1866, and was 
declared in force by the Secretary of State July 28, 1868. 

The Fifteenth Amendment was proposed by Congress February 26, 1869, and 
was declared in force by the Secretary of State, March 30, 1870. 

The Sixteenth Amendment was proposed by Congress July 12, 1909, and was 
declared in force by the Secretary of State February 25, 1913. 

The Seventeenth Amendment was proposed by Congress May 13, 1912, and was 
declared in foree by the Secretary of State May 31, 1913. 

The Eighteenth Amendment was proposed by Congress December 18, 1917, and 
was declared in force by the Acting Secretary of State, January 29, 1919. 

The Nineteenth Amendment was proposed by Congress June 4, 1919, and was 
declared in force by the Secretary of State August 26, 1920. 

The Twentieth Amendment was proposed by Congress in February, 1932, and 
was declared in force by the Secretary of State February 6, 1933. 

The Twenty-first Amendment was proposed by Congress February 20, 1933, and 
was declared in force by the Secretary of State December 5, 1933. 
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CHAPTER I 
THE AMERICAN CONSTITUTIONAL SYSTEM ! 


A. Nature of the Federal Union 


TEXAS v. WHITE. 


7 Wall. 700, 19 L. Ed. 227 (1869). . 

On original bill. oe 
[In 1850 the United States issued bonds to the amount of ten million 
dollars in settlement of certain claims growing out of the adjustment 
of the boundaries of Texas. Half of them were retained in the National 
Treasury while the other half were delivered to the State of Texas. The 
legislature of Texas authorized their acceptance and at the same time 
provided that no bond should be available in the hands of any holder 
until endorsed by the governor of the State. In 1862, Texas being then 
in rebellion, the insurgent legislature repealed the act requiring the 
governor’s endorsement and created a military board of three members, 
a majority of whom were authorized to provide for the-expenses of 
the war against the United States by using any of the bonds then in 
the State Treasury up to the amount of one million dollars. In 1865 


1 There are several general treatises in which the American Constitutional System 
is treated in detail. The following may be specially mentioned: W. W. Willoughby, 
The Constitutional Law of the United States (3 vols., 1929); C. K. Burdick, The 
Law of the American Constitution (1922); H. E. Willis, Constitutional Law of 
the United States. A survey of constitutional history may be found in A. C, Me- 
Laughlin, A Constitutional History of the United States (1935); and a special 
study of the problems involved in the formation of the Constitution may be found 
in ©. Warren, The Making of the Constitution (1928). B. J. Hendrick, Bulwark 
of the Republic: A Biography of the Constitution (1937), surveys important issues 
in the development of the Constitution in the light of recent conditions. See also 
E. S. Corwin, Higher Law Background of American Constitutional Law, 42 Harv. 
L. Rev. 149 (1928), 365 (1929); The Constitution as Instrument and as Symbol, 
30 Am. Pol. Sc. Rev., 1071 (1936). 
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the military board contracted with certain of the defendants, White 
et al., for the exchange of some of the bonds for military supplies. None 
of these bonds was endorsed by any governor of Texas. After the sup- 
pression of the rebellion, successive governors authorized the bringing 
of suit to reclaim the bonds and to restrain the defendants from receiv- 
ing payment from the Federal Government. ] 


Tue Curer Justice [CHAsE] delivered the opinion of the court. 


The first inquiries to which our attention was directed by counsel, 
arose upon the allegations of the answer of Chiles [one of the defend- 
ants] (1), that no sufficient authority is shown for the prosecution of 
the suit in the name and on the behalf of the State of Texas; and 
(2) that the State, having severed her relations with a majority of the 
States of the Union, and having by her ordinance of secession at- 
tempted to throw off her allegiance to the Constitution and government 
of the United States, has so far changed her. status as to be disabled 
from prosecuting suits in the National courts. : 

The first of these allegations is disproved by the evidence. 

‘The other allegation presents a question of jurisdiction. It is not to 
be questioned that this court has original jurisdiction of suits by States 
against citizens of other States, or that the States entitled to invoke 
this jurisdiction must be States of the Union. But, it is equally clear 
that no such jurisdiction has been conferred upon this court of suits by 
any other political communities than such States. 

If, therefore, it is true that the State of Texas was not at the time 
of filing this bill, or is not now, one of the United States, we have no 
jurisdiction of this suit, and it is our duty to dismiss it. ; 

It [the word ‘‘state’’] describes sometimes a people or community of 
individuals united more or less closely in political relations, inhabiting 
temporarily or permanently the same country ; often it denotes only the 
country or territorial region, inhabited by such a community; not unfre- 
quently it is applied to the government under which the people live; 
at other times it represents the combined idea of people, territory, and 
government. : 

In the Constitution the term state most frequently expresses the com- 
bined idea just noticed, of people, territory, and government. A state, 
In the ordinary sense of the Constitution, is a political community of 
free citizens, occupying a territory of defined boundaries, and organized 
under a government sanctioned and limited by a written constitution, 
and established by the consent of the governed. It is the union of such 
states, under a common constitution, which forms the distinct and 
greater political unit, which that Constitution designates as the United 
States, and makes of the people and states which compose it one people 
and one country. 
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The Republic of Texas was admitted into the Union, as a State, on the 
27th of December, 1845. By this act the new State, and the People of 
the new State, were invested with all the rights, and became subject to 
all the responsibilities and duties of the original States under this 
Constitution. 

From the date of admission, until 1861, the State was represented 
in the Congress of the United States by her senators and representatives, 
and her relations as a member of the Union remained unimpaired. In 
that year, acting upon the theory that the rights of a State under the 
Constitution might be renounced, and her obligations thrown off at 
pleasure, Texas undertook to sever the bond thus formed, and to break 
up her constitutional relations with the United States, 

In all respects, so far as the object could be accomplished by ordi- 
nances of the convention, by acts of the legislature, and by votes of 
the citizens, the relations of Texas to the Union were broken up, and new 
relations to a new government were established for them. 

The position thus assumed could only be maintained by arms, and 
Texas accordingly took part, with the other Confederate States, in the 
war of the rebellion, which these events made inevitable. During the 
whole of that war there was no governor, or judge, or any other State 
officer in Texas, who recognized the National authority. Nor’ was any 
officer of the United States permitted to exercise any authority what- 
ever under the National government within the limits of the State 
except under the immediate protection of the National military forces. 

Did Texas, in consequence of these acts, cease to be a State? Or, 
if not, did the State cease to be a member of the Union? 

It is needless to discuss, at length, the question whether the right of a 
State to withdraw from the Union for any cause, regarded by herself 
as sufficient, is consistent with the Constitution of the United States. 

The Union of the States never was a purely artificial and arbitrary 
relation. It began among the Colonies, and grew out of common origin, 
mutual sympathies, kindred principles, similar interests, and geograph- 
ical relations. It was confirmed and strengthened by the necessities 
of war, and received definite form, and character, and sanction from 
the Articles of Confederation. By these the Union was solemnly de- 
elared to ‘‘be perpetual.’’? And when these Articles were found to be 
inadequate to the exigencies of the country, the Constitution was or- 
dained ‘‘to form a more perfect Union.’’ It is difficult to convey the 
idea of indissoluble unity more clearly than by these words. What 
can be indissoluble if a perpetual Union, made more perfect, is not? 

But the perpetuity and indissolubility of the Union, by no means 
implies the loss of distinct and individual existence, or of the right of 
self-government by the States. Under the Articles of Confederation, 
each State retained its sovereignty, freedom; and independence, and 
every power, jurisdiction, and right not expressly delegated to the 
United States. Under the Constitution, though the powers of the States 
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were much restricted, still, all powers not delegated to the United States, 
nor prohibited to the States, are reserved to the States respectively, or 
to the people. And we have already had occasion to remark at this 
term, that ‘‘the people of each State compose a State, having its own 
government, and endowed with all the functions essential to separate 
and independent existenve,’’ and that ‘‘without the States in union, 
there could be no such political body as the United States.”’ County of 
Lane v. Oregon, 7 Wallace, 76. Not only therefore can there be no loss 
of separate and independent autonomy to the States, through their 
union under the Constitution, but it may be not unreasonably said that 
the preservation of the States, and the maintenance of their govern- 
ments, are as much within the design and care of the Constitt&ion as the 
preservation of the Union and the maintenance of the National govern- 
ment. The Constitution, in all its provisions, looks to an indestructible 
Union, composed of indestructible States. 

When, therefore, Texas became one of the United- States, she entered 
into an indissoluble relation. All the obligations of perpetual union 
and all the guarantees of republican government in the Union, attached 
at once to the State. The act which consummated her admission into 
the Union was something more than a compact; it was the incorpora- 
tion of a new member into the political body. And it was final. The 
union between Texas and the other States was as complete, as perpetual, 
and as indissoluble as the union between the original States. There was 
no place for reconsideration, or revocation, except through revolution, 
or through consent of the States. 

Considered therefore as transactions under the Constitution, the ordi- 
nance of secession, adopted by the convention and ratified by a major- 
ity of the citizens of Texas, and all the acts of her legislature intended 
to give effect to that ordinance, were absolutely null. They were utterly 
without operation in law. The obligations of the State, as a member 
of the Union, and of every citizen of the State, as a citizen of the United 
States, remained perfect and unimpaired. It certainly follows that the 
State did not cease to be a State, nor her citizens to be citizens of the 
Union. If this were otherwise, the State must have become foreign, 
and her citizens foreigners. The war must have ceased to be a war for 
the suppression of rebellion, and must have become a war for conquest 
and subjugation. 

Our conclusion therefore is, that Texas continued to be a State, and a 
State of the Union, notwithstanding the transactions to which we have 
referred. And this conclusion, in our judgment, is not in conflict with 
any act or declaration of any department of the National government, 
but entirely in accordance with the whole series of such acts and dec- 
larations since the first outbreak of the rebellion. 

But in order to the exercise, by a State, of the right to sue in this 
court, there needs to be a State government, competent to represent 
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the State in its relations with the National government, so far at least 
as the institution and prosecution of a suit is concerned. 

And it is by no means a logical conclusion, from the premises which 
we have endeavored to establish, that the governmental relations of 
Texas to the Union remained unaltered. Obligations often remain un- 
impaired, while relations are greatly changed. The obligations of alle- 
giance to the State, and of obedience to her laws, subject to the Con- 
stitution of the United States, are binding upon all citizens, whether 
faithful or unfaithful to them; but the relations which subsist while 
these obligations are performed, are essentially different from those 
which arise when they are disregarded and set at naught. And the 
same must necessarily be true of the obligations and relations of States 
and citizens to the Union. No one has been bold enough to contend that, 
while Texas was controlled by a government hostile to the United States, 
and in affiliation with a hostile confederation, waging war. upon the 
United States, senators chosen by her legislature, or representatives 
elected by her citizens, were entitled to seats in Congress; or that any 
suit, instituted in her name, could be entertained in this court. All 
admit that, during this condition of civil war, the rights of the State as 
a member, and her people as citizens of the Union, were suspended. The 
government and the citizens of the State, refusing to recognize their 
constitutional obligations, assumed the character of enemies, and in- 
eurred the consequences of rebellion. 

These new relations imposed new duties upon the United States. The 
first was that of suppressing the rebellion. The next was that of re- 
establishing the broken relations of the State with the Union. The 
first of these duties having been performed, the next ngcensnelly 2s en- 
gaged the attention of the National government. 

The authority for the performance of the first had been found in the 
power to suppress insurrection and carry on war; for the performance 
of the second, authority was derived from the obligation of the United 
States to guarantee to every State in the Union a republican form of 
government. The latter, indeed, in the case of a rebellion which in- 
volves the government of a State, and for the time excludes the National 
authority from its limits, seems to be a necessary complement to the 
former. 

Of this, the case of Texas furnishes a striking illustration. When the 
war closed there was no government in the State except that which had 
been organized for the purpose of waging war against the United States. 
That government immediately disappeared. The chief functionaries 
left the State. Many of the subordinate officials followed their example. 
Legal responsibilities were annulled or greatly impaired. It was in- 
evitable that great confusion should prevail. If order was maintained, 
it was where the good sense and virtue of the citizens gave support to 
local acting magistrates, or supplied more directly the needful restraints. 
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A great social change increased the difficulty of the situation. Slaves, 
in the insurgent States, with certain local exceptions, had been declared 
free by the Proclamation of Emancipation; and whatever questions 
might be made as to the effect of that act, under the Constitution, it was 
clear, from the beginning, that its practical operation, in connection 

_with legislative acts of like tendency, must be complete enfranchisement. 

Wherever the National forces obtained control, the slaves became free- 
men. Support to the acts of Congress and the proclamation of the 
President, concerning slaves, was made a condition of amnesty (13 Stat. 
at Large, 737), by President Lincoln, in December, 1863, and by Presi- © 
dent Johnson, in May, 1865 (Ib., 758). And emancipation was con- 
firmed rather than ordained, in the insurgent States, by the amendment ~ 
to the Constitution prohibiting slavery throughout the Union, which was 
proposed by Congress in February, 1865, and ratified, before the close 
of the following autumn, by the requisite three-fourths of the States 
(Ib., 774-5). 

The new freemen necessarily became part of the people, and the 
people still constituted the State; for States, like individuals, retain 
their identity, though changed to some extent in their constituent ele- 
ments. And it was the State, thus constituted, which was now entitled 
to the benefit of the constitutional guarantee. 

There being then no government in Texas in constitutional relations 
with the Union, it became the duty of the United States to provide 
for the restoration of such a government. But the restoration of the 
eovernment which existed before the rebellion, without a new election 
of officers, was obviously impossible; and before any such election could 
be properly held, it was necessary that the old constitution should 
receive such amendments as would conform its provisions to the new 
conditions created by emancipation, and afford adequate security to the 
people of the State. 

It is not important to review, at length, the measures which have 
been taken, under this power, by the executive and legislative depart- 
ments of the National government. It is proper, however, to observe 
that almost immediately after the cessation of organized hostilities, and 
while the war yet smoldered in Texas, the President of the United States 
issued his proclamation appointing a provisional governor for the State, 
and providing for the assembling of a convention, with a view to the 
re-establishment of a republican government, under an amended con- 
stitution, and to the restoration of the State to her proper constitutional 
relations. A convention was accordingly assembled, the constitution 
amended, elections held, and a State government, acknowledging its 
obligations to the Union, established. 

Whether the action then taken was, in all respects, warranted by the 
Constitution, it is not now necessary to determine. The power exercised 
by the President was supposed, doubtless, to be derived from his con- 
stitutional functions, as commander-in-chief; and, so long as the war 
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continued, it cannot be denied that he might institute temporary govern- 
ment within insurgent districts, occupied by the National forces, or take 
measures, in any State, for the restoration of State government faithful 
to the Union, employing, however, in such efforts, only such means and 
agents as were authorized by constitutional laws. ‘ 

But, the power to carry into effect the clause of guarantee is pri- 
marily a legislative power, and resides in Congress. ‘‘Under the fourth 
article of the Constitution, it rests with Congress to decide what govern- 
ment is the established one in a State. For, as the United States guar- 
antees to each State a republican government, Congress must necessarily 

‘decide what government is established in the State, before it can deter- 
mine whether it is republican or not.’’ Luther v. Borden, 7 Howard, 42. 

This is the language of the late Chief Justice, speaking for this court, 
in a case from Rhode Island, arising from the organization of opposing 
governments in that State. And, we think that the principle sanc- 
tioned by it may be applied, with even more propriety, to the case of a 
State deprived of all rightful government, by revolutionary violence; 
though necessarily limited to cases where the rightful government is 
thus subverted, or in imminent danger of being overthrown by an oppos- 
ing government, set up by force within the State. 

The action of the President must, therefore, be considered as provi- 
sional, and, in that light, it seems to have been regarded by Congress. 
It was taken after the term of the 38th Congress had expired. The 39th 
Congress, which assembled in December, 1865, followed by the 40th 
Congress, which met in March 1867, proceeded, after long deliberation, 
to adopt various measures for reorganization and restoration. These 
measures were embodied in proposed amendments to the Constitution, 
and in the acts known as the reconstruction Acts, which have been so 
far carried into effect, that a majority of the States which were engaged 
in the rebellion have been restored to their constitutional relations, un- 
der forms of government, adjudged to be republican by Congress, 
through the admission vs their ‘‘Senators and Representatives into the 
councils of the Union.’ 

Nothing in the case before us requires the court to pronounce ica 
ment upon the constitutionality of any particular provision of these 
acts. : 

But it is important to observe that these acts themselves show that 
the governments, which had been established and had been in actual 
operation under executive direction, were recognized by Congress as 
provisional, as existing, and as capable of continuance. ‘ 

What has thus been said generally describes, with sufficient accuracy, 
the situation of Texas. A provisional governor of the State was ap- 
pointed by the President in 1865; in 1866 a governor was elected by the 
people under the constitution of that year; at a subsequent date a gov- 
ernor was appointed by the commander of the district. Each of the 
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three exercised executive functions and actually represented the State 
in the executive department. 

In the case before us each has given his sanction to the prosecution 
of the suit, and we find no difficulty, without investigating the legal 
title of either to the executive office, in holding that the sanction thus 
given sufficiently warranted the action of the solicitor and counsel in 
behalf of the State. The necessary conclusion is that the suit was 
instituted and is prosecuted by competent authority. 

The question of jurisdiction being thus disposed of, we proceed to 
the consideration of the merits as presented by the pleadings and the 
evidence. ; 

On the whole case, therefore, our conclusion is that the State of 
Texas is entitled to the relief sought by her bill, and a decree must 
be made accordingly. | 


Mr: Justice Grier, dissenting. I regret that I am compelled to 
dissent from the opinion of the majority of the court on all the points 
raised and decided in this case. 

The first question in order is the jurisdiction of the court to entertain 
this bill in behalf of the State of Texas. 

. The original jurisdiction of this court can be invoked only by one 
of the United States. 

Is Texas one of these United States? Or was she such at the time 
this bill was filed, or since? 

This is to be decided as a political fact, not as a legal fiction. This 
court is bound to know and notice the public history of the nation. 

If I regard the truth of history for the last eight years, I cannot dis- 
cover the State of Texas as one of these United States. yn 

Is Texas a State, now represented by members chosen by the people 
of that State and received on the floor of Congress? Has she two 
senators to represent her as a State in the Senate of the United States? 
Has her voice been heard in the late election of President? Is she not 
now held and governed as a conquered province by military force? 
The act of Congress of March 2d, 1867, declares Texas to be a ‘‘rebel 
State,’” and provides for its government until a legal and republican 
State government could be legally established. It constituted Louisiana 
and Texas the fifth military district, and made it subject, not to the 
civil authority, but to the ‘‘military authorities of the United States.’’ 


I do not consider myself bound to express any opinion judicially 
as to the constitutional right of Texas to exercise the rights and priv- 
ileges of a State of this Union, or the power of Congress to govern her 
as a conquered province, to subject her to military domination, and keep 
her in pupilage. I can only submit to the fact as decided by the political 
position of the government; and I am not disposed to join in any essay 
to prove Texas to be a State of the Union, when Congress have decided 
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that she is not. It is a question of fact, I repeat, and of fact only. 
Politically, Texas is not a State in this Union. Whether rightfully out 
of it or not is a question not before the court. . . . 


Mr. Justice Swayne: I concur with my brother Grier as to the 
incapacity of the State of Texas, in her present condition, to maintain 
an original suit in this court. The question, in my judgment, is one 
in relation to which this court is bound by the action of the legislative 
department of the government. 

Upon the merits of the case, I agree with the majority of my brethren. 

I am authorized to say that my brother Miller unites with me in these 
views. 


Nore.—tThe status of the former Confederate States during the period of ‘‘Re- 
construction’’ caused considerable embarrassment to the Supreme Court, and it is 
difficult to find logic in many of the decisions. In as much as the Southern States 
were held never to have ceased in point of law to be members of the Union, the acts 
of the several States, in so far as they were not contrary to the allegiance held to be 
due to the Union or in violation of rights under the Constitution, were treated as 
valid and binding in Keith v. Clark, 97 U. S. 454, 24 L. Ed. 1071 (1879). See also 
Thorington v. Smith, 8 Wall. 1, 19 L. Ed. 361 (1868); Hickman v. Jones, 9 Wali. 
197, 19. L. Ed. 551 (1870); Williams v. Bruffy, 96 U. S. 176, 24 L. Ed. 716 
(1877) ; Lamar v. Micou, 112 U. 8. 452, 5 S. Ct. 221, 28 L. Hd. 751 (1884). For 
a survey of the political background of the decisions, see Warren, The Supreme 
Court in United States History, rev. ed. II, Chap. XXX. 


B. Division of Powers Between the Federal Government and the States 


McCULLOCH v. MARYLAND. 
4 Wheat. 316, 4 L. Ed. 579 (1819). 


Error to the Court of Appeals of the State of Maryland. 

[In 1816, Congress incorporated the Bank of the United States, which 
in 1817 established a branch in Baltimore. In 1818 the Legislature of 
Maryland passed ‘‘An Act to impose a Tax on all Banks, or Branches 
thereof, in the State of Maryland, not chartered by the Legislature.’’ 
McCulloch, the cashier of the branch in Baltimore, having issued notes 
upon unstamped paper in violation of this act, this suit was brought 
against him. In the course of the argument both the power of Congress 
to incorporate a bank and the power of a State to tax such a bank were 
called in question.] 


MarsHatu, CH. J., delivered the opinion of the court. 

In the case now to be determined, the defendant, a soveraign state, 
denies the obligation of a law enacted by the legislature of the Union; 
and the plaintiff, on his part, contests the validity of an act which has 
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been passed by the legislature of that state. The constitution of our 
country, in its most interesting and vital parts, is to be considered; 
the conflicting powers of the government of the Union and of its mem- 
bers, as marked in that constitution, are to be discussed; and an opinion 
given, which may essentially influence the great operations of the gov- 
ernment. No tribunal can approach such a question without a deep sense 
of its importance, and of the awful responsibility involved in its de- 
cision. But it must be decided peacefully, or remain a source of hostile 
legislation, perhaps of hostility of a still more serious nature; and if 
it is to be so decided, by this tribunal alone can the decision be made. 
On the supreme court of the United States has the constitution of our 
country devolved this important duty. 

The first question made in the cause is, has congress power to incor- 
porate a bank? It has been truly said, that this can scarcely be con- 
sidered as an open question, entirely unprejudiced by the former pro- 
cec-ings of the nation respecting it. The principle now contested was 
intcoduced at a very early period of our history, has been recognized 
by many successive legislatures, and has been acted upon by the judicial 
department, in cases of peculiar delicacy, as a law of undoubted obliga- 
tion. 

It will not be denied, that a bold and daring usurpation might be 
resisted, after an acquiescence still longer and more complete than this. 
But it is conceived that a doubtful question, one on which human reason 
may pause, and the human judgment be suspended, in the decision of 
which the great principles of liberty are not concerned, but the respec- 
_ tive powers of those who are equally the representatives of the people, 
are to be adjusted, if not put at rest by the practice of the government, 
ought to receive a considerable impression from that practice. An ex- 
position of the constitution, deliberately established by legislative acts, 
on the faith of which an immense property has been advanced, ought 
not to be lightly disregarded. 

The power now contested was exercised by the first congress elected 
under the present constitution. .The bill for incorporating the Bank 
of the United States did not steal upon an unsuspecting legislature, and 
pass unobserved. Its principle was completely understood, and was 
opposed with equal zeal and ability. After being resisted, first in the 
fair and open field of debate, and afterwards in the executive cabinet, 
with as much persevering talent as any measure has ever experienced, 
and being supported by arguments which conviriced minds as pure and 
as intelligent as this country can boast, it became a law. The original 
act was permitted to expire; but a short experience of the embarrass- 
ments to which the refusal to revive it exposed the government, con- 
vinced those who were most prejudiced against the measure of its naces- 
sity, and tnduced the passage of the present law. It would require no 
ordinary share of intrepidity to assert, that a measure adopted under 
these circumstances, was a bold and plain usurpation, to which the con- 
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stitution gave no countenance. These observations belong to the cause: 
but. they are not made under the impression that, were the question 
entirely new, the law would be found irreconcilable with the constitu- 
tion. 

In discussing this question, the counsel for the state of Maryland 
have deemed it of some importance, in the construction of the constitu- 
tion, to consider that instrument not as emanating from the people, but 
as the act of sovereign and independent states. The powers of the 
general government, it has been said, are delegated by the states, who 
alone are truly sovereign; and must be exercised in subordination to 
the states, who alone possess supreme dominion. It would be difficult to 
sustain this proposition. The convention which framed the constitution 
' was, indeed, elected by the state legislatures. But the instrument, when 
it came from their hands, was a mere proposal, without obligation, or 
pretensions to it. It was reported to the then existing congress of the 
United States, with a request that it might ‘‘be submitted to a conven- 
tion of delegates, chosen in each state by the people thereof, under the 
recommendation of its legislature, for their assent and ratification.’’ 
This mode of proceeding was adopted; and by the convention, by 
congress, and by the state legislature, the instrument was submitted to 
the people. They acted upon it, in the only manner in which they can 
act safely, effectively, and wisely, on such a subject, by assembling in 
convention. It is true, they assembled in their several states; and where 
else should they have assembled? No political dreamer was ever wild 
enough to think of breaking down the lines which separate the states, 
and of compounding the American people into one common mass. Of 
consequence, when they act, they act in their states. But the measures 
they adopt do not, on that account, cease to be the measures of the people 
themselves, or become the measures of the state governments. 

From these conventions, the constitution derives its whole authority. 
The government proceeds directly from the people; is ‘‘ordained and 
established’’ in the name of the people; and is declared to be ordained, 
‘‘in order to form a more perfect union, establish justice, insure domes- 
tic tranquility, and secure the blessings of liberty to themselves and to 
their posterity.’’ The assent of the states, in their sovereign capacity, 
is implied, in calling a convention, and thus submitting that instrument 
to the people. But the people were at perfect liberty to accept or reject 
it; and their act was final. It required not the affirmance, and could 
not be negatived, by the state governments. The constitution, when 
thus adopted, was of complete obligation, and bound the state sovereign- 
ties. : 

It has been said, that the people had already surrendered all their 
powers to the state sovereignties, and had nothing more to give. But, 
surely, the question whether they may resume and modify the powers 
granted to government, does not remain to be settled in this country. 
Much more might the legitimacy of the general government be doubted, 
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had it been created by the states. The powers delegated to the state 
sovereignties were to be exercised by themselves, not by a distinct and 
independent sovereignty, created by themselves. To the formation of a 
league, such as was the confederation, the state sovereignties were cer- 
tainly competent. But when, ‘‘in order to form a more perfect union,”’ 
it was deemed necessary to change this alliance into an effective govern- 
ment, possessing great and sovereign powers, and acting directly on the 
people, the necessity of referring it to the people, and of deriving its 
powers directly from them, was felt and acknowledged by all. The 
government of the Union, then (whatever may be the influence of this 
fact on the ease), is emphatically and truly, a government of the people. 
In form, and in substance, it emanates from them. Its powers are 
granted by them, and are to be exercised directly on them, and for their 
benefit. 

This government is acknowledged by all, to be one of enumerated 
powers. The principle, that it can exercise only the powers granted 
to it, would seem too apparent, to have required to be enforced by all 
those arguments, which its enlightened friends, while it was depending 
before the people, found it necessary to urge; that principle is now 
universally admitted. But the question respecting the extent of the 
powers actually granted, is perpetually arising, and will probably con- 
tinue to arise, as long as our system shall exist. In discussing these 
questions, the conflicting powers of the general and state governments 
must be brought into view, and the supremacy of their respective laws, 
when they are in opposition, must be settled. 

If any one proposition could command the universal assent of man- 
kind, we might expect that it would be this—that the government of the 
Union, though limited in its powers, is supreme within its sphere of 
action. This would seem to result, necessarily, from its nature. It is the 
government of all; its powers are delegated by all; it represents all, 
and acts for all. Though any one state may be willing to control its 
operations, no state is willing to allow others to control them. The 
nation, on those subjects on which it can act, must necessarily bind its 
component parts. But this question is not left to mere reason: the 
people have, in express terms, decided it, by saying, ‘‘this constitution, 
and the laws of the United States, which shall be made in pursuance 
thereof,”’ “‘shall be the supreme law of the land,’’ and by requiring 
that the members of the state legislatures, and the officers of the execu- 
tive and judicial departments of the states, shall take the oath of fidelity 
to it. The government of the United States, then, though limited in its 
powers, is supreme; and its laws, when made in pursuance of the con- 
stitution, form the supreme law of the land, ‘‘anything in the constitu- 
tion or laws of any state, to the contrary notwithstanding.’’ 

Among the enumerated powers, we do not find that of establishing 
a bank or creating a corporation. But there is no phrase in the instru- 
ment which, like the articles of confederation, excludes incidental or 
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implied powers; and which requires that everything granted shall be 
expressly and minutely described. Even the 10th amendment, which 
was framed for the purpose of quieting the excessive jealousies which 
had been excited, omits the word ‘‘expressly,’’ and declares only that 
the powers ‘‘not delegated to the United States, nor prohibited to the 
states, are reserved to the states or to the people;’’ thus leaving the 
question, whether the particular power which may become the subject 
of contest, has been delegated to the one government, or prohibited to 
the other, to depend on a fair construction of the whole instrument. 
The men who drew and adopted this amendment had experienced the 
embarrassments resulting from the insertion of this word in the articles 
of confederation, and probably omitted it, to avoid those embarrass- 
ments. A constitution, to contain an accurate detail of all the sub- 
divisions of which its great powers will admit, and of all the means 
by which they may be carried into execution, would partake of the 
prolixity of a legal code, and could scarcely be embraced by the human 
mind. It would, probably, never be understood by the public. Its 
nature, therefore, requires, that only its great outlines should be marked, 
its important objects designated, and the minor ingredients which com- 
pose those objects, be deduced from the nature of the objects them- 
selves. That this idea was entertained by the framers of the American 
constitution, is not only to be inferred from the nature of the instru- 
ment, but from the language. Why else were some of the limitations, 
found in the 9th section of the Ist article, introduced? It is also, in 
some degree, warranted, by their having omitted to use any restrictive 
term which might prevent its receiving a fair and just interpretation. 
In considering this question, then, we must never forget, that it is a 
constitution we are expounding. eee 

Although, among the enumerated powers of government, we do not 
find the word ‘‘bank,’’ or ‘‘incorporation,’’ we find the great powers, 
to lay and collect taxes; to borrow money; to regulate commerce; to 
declare and conduct war; and to raise and support armies and navies. 
The sword and the purse, all the external relations, and no inconsider- 
able portion of the industry of the nation, are intrusted to its govern- 
ment. It can never be pretended, that these vast powers draw after 
them others of inferior importance, merely because they are inferior. 
Such an idea can never be advanced. But it may with great reason be 
contended, that a government, intrusted with such ample powers, on the 
due execution of which the happiness and prosperity of the nation so 
vitally depends, must also be intrusted with ample means for their 
execution. The power being given, it is the interest of the nation to 
facilitate its execution. It can never be their interest, and cannot be 
. presumed to have been their intention, to clog and embarrass its execu- 
tion, by withholding the most appropriate means. Throughout this vast 
republic, from the St. Croix.to the Gulf of Mexico, from the Atlantic to 
the Pacific, revenue is to be collected and expended, armies are to be 
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marched and supported. The exigencies of the nation may require, that 
the treasure raised in the north should be transported to the south, 
that raised in the east, conveyed to the west, or that this order should 
be reversed. Is that construction of the constitution to be preferred, 
which would render these operations difficult, hazardous, and expensive? 
Can we adopt that construction (unless the: words imperiously require 
it), which would impute to the framers of that instrument, when grant- 
ing these powers for the public good, the intention of impeding their 
exercise by withholding a choice of means? If, indeed, such be the 
mandate of the constitution, we have only to obey; but that instrument 
does not profess to enumerate the means by which the powers it confers 
may be executed; nor does it prohibit the creation of a corporation, 
if the existence of such a being be essential, to the beneficial exercise 
of those powers. It is, then, the subject of fair inquiry, how far such 
means may be employed. 

It is not denied, that the powers given to the government imply the 
ordinary means of execution. That, for example, of raising revenue, 
and applying it to national purposes, is admitted to imply the power of 
conveying money from place to place, as the exigencies of the nation 
may require, and of employing the usual means of conveyance. But 
it is denied, that the government has its choice of means, or, that it 
may employ the most convenient means, if, to employ them, it be necto- 
sary to erect a corporation. On what foundation does this argument 
rest? On this alone: the power of creating a corporation, is one apper- 
taining to sovereignty, and is not expressly conferred on congress. This 
is true. But all legislative powers appertain to sovereignty. The orig- 
inal power of giving the law on any subject whatever, is a sovereign 
power ; and if the government of the Union is restrained from creating a 
corporation, as a means for performing its functions, on the single 
reason that the creation of a corporation is an act of sovereignty; if the 
sufficiency of this reason be acknowledged, there would be some difficulty 
in sustaining the authority of congress to pass other laws for the accom- 
plishment of the same objects. The government which has a right to 
do an act, and has imposed on it, the duty of performing that act, 
must, according to the dictates of reason, be allowed to select the means; 
and those who contend that it may not select any appropriate means, 
that one particular mode of effecting the object is excepted, take upon 
themselves the burden of establishing that exception. 

The creation of a corporation, it is said, appertains to sovereignty. 
This is admitted. But to what portion of sovereignty does it appertain? 
Does it belong to one more than to another? In America, the powers 
of sovereignty are divided between the government of the Union and 
those of the states. They are each sovereign, with respect to the objects 
committed to it, and neither sovereign with respect to the objects com- 
mitted to the other. . . . The power of creating a corporation, 
though appertaining to sovereignty, is not, like the power of making 
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war, or levying taxes, or of regulating commerce, a great substantive 
and independent power, which cannot be implied as incidental to other 
powers, or used as a means of executing them. It is never the end for 
which other powers are exercised, but a means by which other objects 
are accomplished. No contributions are made to charity, for the sake of 
an incorporation, but a corporation is created to administer the charity ; 
no seminary of learning is instituted, in order to be incorporated, but 
the corporate character is conferred Ao subserve the purposes of educa- 
tion. No city was ever built, with the sole object of being incorporated, 
but is incorporated as affording the best means of being well governed. 
The power of creating a corporation is never used for its own sake, 
but for the purpose of effecting something else. No sufficient reason is, 
therefore, perceived, why it may not pass as incidental to those powers 
which are expressly given, if it be a direct mode of executing them. 

But the constitution of the United States has not left the right. of 
congress to employ the necessary means, for the execution of the powers 
conferred on the government, to general reasoning. To its enumeration 
of powers is added, that of making ‘‘all laws which shall be necessary 
and proper, for carrying into execution the foregoing powers, and all 
other powers vested by this constitution, in the government of the 
United States, or in any department thereof.’’ The counsel for the state 
of Maryland have urged various arguments, to prove that this clause, 
though, in terms, a grant of power, is not so in effect; but is really 
restrictive of the general right, which might otherwise be implied, of 
selecting means for executing the enumerated powers. In support of 
this’ proposition, they have found it necessary to contend, that this 
clause was inserted for the purpose of conferring on congress the power 
of making laws. That, without it, doubts might be entertained whether 
congress could exercise its powers in the form of legislation. 

But could this be the object for which it was inserted? A government 
is created by the people, having legislative, executive, and judicial 
powers. Its legislative powers are vested in a congress, which is to 
consist of a senate and house of representatives. . . . That a legis- 
lature, endowed with legislative powers, can legislate, is a proposition 
too self-evident to have been questioned. 

But the argument on which most reliance is placed, is drawn from 
the peculiar language of this clause. Congress is not empowered by it 
to make all laws, which may have relation to the powers conferred on 
the government, but only such as may be ‘‘necessary and proper’’ for 
carrying them into execution. The word ‘‘necessary’’ is considered 
as controlling the whole sentence, and as limiting the right to pass laws 
for the execution of the granted powers, to such as are indispensable, 
and without which the power would be nugatory. That it excludes the 
choice of means, and leaves to congress, in each case, that only which is 
most direct and simple. 
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Is it true, that this is the sense in which the word ‘‘necessary’’ is 
always used? Does it always import an absolute physical necessity, so 
strong, that one thing, to which another may be termed necessary, can- 
not exist without that other? We think it does not. If reference be 
had to its use, in the common affairs of the world, or in approved 
authors, we find that it frequently imports no more than that one thing 
is convenient, or useful, or essential to another. To employ the means 
necessary to an end, is generally understood as employing any means 
calculated to produce the end, and not as being confined to those single 
means, without which the end would be entirely unattainable. Such 
is the character of human language, that no word conveys to the mind, 
in all situations, one single definite idea; and nothing is more common 
than to use words in a figurative sense. Almost all compositions contain 
words, which, taken in their rigorous sense, would convey a meaning 
different from that which is obviously intended. It is essential to just 
construction, that many words which import something excessive, should 
be understood in a more mitigated sense—in that sense which common 
usage justifies. The word ‘‘necessary’’ is of this description. It has 
not a fixed character, peculiar to itself. It admits of all degrees of 
comparison; and is often connected with words, which increase or 
diminish the impression the mind receives of the urgency it imports. 
A thing may be necessary, very necessary, absolutely or indispensably 
necessary. To no mind would the same idea be conveyed by these several 
phrases. This comment on the word is well illustrated by the passage 
cited at the bar, from the 10th section of the Ist article of the constitu- 
tion. It is, we think, impossible to compare the sentence which prohibits 
a State from laying ‘‘imposts, or duties on imports or exports, except 
what may be absolutely necessary for executing its inspection laws,’’ 
with that which authorizes congress ‘‘to make all laws which shall be 
necessary and proper for carrying into execution’’ the powers of the 
general government, without feeling a conviction, that the convention 
understood itself to change materially the meaning of the word ‘‘neces- 
sary’’ by prefixing the word ‘‘absolutely.’’ This word, then, like others, 
is used in various senses; and, in its construction, the subject, the con- 
text, the intention of the person using them, are all to be taken into 
view. 

Let this be done in the case under consideration. The subject is the 
execution of those great powers on which the welfare of a nation es- 
sentially depends. It must have been the intention of those who gave 
these powers, to insure, as far as human prudence could insure, their 
beneficial execution. This could not be done, by confining the choice 
of means to such narrow limits as not to leave it in the power of congress 
to adopt any which might be appropriate, and which were conducive to 
the end. ‘This provision is made in a constitution, intended to endure 
for ages to come, and consequently, to be adapted to the various crises 
of human affairs. To have prescribed the means by which governmerit 
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should, in all future time, execute its powers, would have been to change, 
entirely, the character of the instrument, and give it the properties of a 
legal code. It would have been an unwise attempt to provide, by im- 
mutable rules, for exigencies which, if foreseen at all, must have been 
seen dimly, and which can be best provided for as they occur. To have 
declared, that the best means shall not be used, but those alone, without 
which the power given would be nugatory, would have been to deprive 
the legislature of the capacity to avail itself of experience, to exercise 
its reason, and to accommodate its legislation to circumstances. If we 
apply this principle of construction to any of the powers of the govern- 
ment, we-shall find it so pernicious in its operation that we shall be 
compelled to discard it. [The Court here refers to the requirement of 
an oath of office even if none had been prescribed by the Constitution. ] 

So, with respect to the whole penal code of the United States whence 
arises the power to punish, in cases not prescribed by the constitution? 
All admit, that the government may, legitimately, punish any violation 
of its laws; and yet, this is not among the enumerated powers of 
congress. ‘ 

The baneful influence of this narrow construction on all the opera- 
tions of the government, and the absolute impracticability of maintain- 
ing it, without rendering the government incompetent to its great 
objects, might be illustrated by numerous examples drawn from the 
constitution, and from our laws. The good sense of the public has 
pronounced, without hesitation, that the power of punishment apper- 
tains to sovereignty, and may be exercised, whenever the sovereign has 
a right to act, as incidental to his constitutional powers. It is a means 
for carrying into execution all sovereign powers, and may be used, al- 
though not indispensably necessary. It is a right incidental to the 
power, and conducive to its beneficial exercise. 

If this limited construction of the word ‘‘necessary’’ must be aban- 
doned, in order to punish, whence is derived the rule which would 
reinstate it, when the government would carry its powers into execution, 
by means not vindictive in their nature? If the word ‘‘necessary”’ 
means ‘‘needful,’’ ‘‘requisite,’’ ‘‘essential,’’ ‘‘conducive to,’’ in order 
to let in the power of punishment for the infraction of law; why is it 
not equally comprehensive, when required to authorize the use of means 
which facilitate the execution of the powers of government, without the 
infliction of punishment? 

But the argument which most conclusively demonstrates the error 
of the construction contended for by the-counsel for the state of Mary- 
land, is founded on the intention of the convention, as manifested in 
the whole clause. To waste time and argument in proving that, without 
it, congress might carry its powers into execution, would be not much 
less idle than to hold a lighted taper to the sun. As little can it be 
required to prove, that in the absence of this clause, congress would 
have some choice of means. That it might employ those which, in its 
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judgment, would most advantageously effect the object to be accom- 
plished. That any means adapted to the end, any means which tended 
directly to the execution of the constitutional powers of the government, 
were in themselves constitutional. This clause, as construed by the state 
of Maryland, would abridge, and almost annihilate, this useful and 
necessary right of the legislature, to select its means. That this could 
not be intended, is, we should think, had it not been already contro- 
verted, too apparent for controversy. 

We think so for the following reasons: Ist. The clause is placed 
among the powers of congress, not among the limitations on those 
powers. 2d. Its terms purport to enlarge, not to diminish the powers 
vested in the government. It purports to be an additional power, not a 
restriction on those already granted. No reason has been, or can be 
assigned, for thus concealing an intention to narrow the discretion of 
the national legislature, under words which purport to enlarge it. The 
framers of the constitution wished its adoption, and well knew that 
it would be endangered by its strength, not by its weakness. Had they 
been capable of using language which would convey to the eye one idea, 
and, after deep reflection, impress on the mind,-another, they would 
rather have disguised the grant of power, than its limitation. If then, 
their intention had been, by this clause, to restrain the free use of 
means which might otherwise have been implied, that intention would 
_have been inserted in another place, and would have been expressed in 
terms resembling these. ‘‘In carrying into execution the foregoing 
powers and all others,’’ &c., ‘‘no laws shall be passed but such as are 
necessary and proper.’’ Had the intention been to make this clause 
restrictive, it would unquestionably have been so in form as well as in 
effect. 

The result of the most careful and attentive consideration bestowed 
upon this clause is, that if it does not enlarge, it cannot be construed 
to restrain the powers of congress, or to impair the right of the legisla- 
ture to exercise its best Judgment in the selection of measures, to carry 
into execution the constitutional powers of the government. If no other 
‘motive for its insertion can be suggested, a sufficient one is found in the 
desire to remove all doubts respecting the right to legislate on that vast 
mass of incidental powers which must be involved in the constitution, 
if that instrument be not a splendid bauble. 

We admit, as all must admit, that the powers of the government are 
limited, and that its limits are not to be transcended. But we think the 
sound construction of the constitution must allow to the national legisla- 
ture that discretion, with respect to the means by which the powers it 
confers are to be carried into execution, which will enable that body to 
perform the high duties assigned to it, in the manner most beneficial to 
the people. Let the end be legitimate, let it be within the scope of the 
constitution, and all means which are appropriate, which are plainly 
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adapted to that end, which are not prohibited, but consist with the letter 
and spirit of the constitution, are constitutional. 

That a corporation must be considered: as a means not less usual, not 
of higher dignity, not more requiring a particular specification than 
other means, has been sufficiently proved. 5 

If a corporation may be employed, indiscriminately with other means, 
to carry into execution the powers of the government, no particular 
reason can be assigned for excluding the use ofa bank, if required for. 
its fiseal operations. To use one, must be within the discretion of 
congress, if it be an appropriate mode of executing the powers of govern- 
ment. That it is a convenient, a useful, and essential instrument in the 
prosecution of its fiscal operations, is not now a subject of controversy. 
All those who have been concerned in the administration of our finances, 
have concurred in representing its importance and necessity; and so 
strongly have they been felt, that statesmen of the first class, whose 
previous opinions against it had been confirmed by every circumstance 
which can fix the human judgment, have yielded those opinions to the 
exigencies of the nation. Under the confederation, congress, justifying 
the measure by its necessity, transcended, perhaps, its powers, to obtain 
the advantage of a bank; and our own legislation attests the universal 
conviction of the utility of this measure. The time has passed away, 
when it can be necessary to enter into any discussion, in order to prove’ 
the importance of this instrument, as a means to effect the legitimate 
objects of the government. 

But were its necessity less apparent, none can deny its being an 
appropriate measure; and if it is, the degree of its necessity, as has 
been very justly observed, is to be discussed in another place. Should 
congress, in the execution of its powers, adopt measures which are pro- 
hibited by the constitution; or should congress, under the pretext of 
executing its powers, pass laws for the accomplishment of objects not 
intrusted to the government; it would become the painful duty of this 
tribunal, should a case requiring such a decision come before it, to say, 
that such an act was not the law of the land. But where the law is not 
prohibited, and is really calculated to effect any of the objects intrusted 
to the government, to undertake here to inquire into the degree of its 
necessity, would be to pass the line which circumscribes the judicial 
department, and to tread on legislative ground. This court disclaims 
all pretensions to such a power. 

After this declaration, it can scarcely be necessary to say, that the 
existence of state banks can have no possible influence on the question. 
No trace is to be found in the constitution of an intention to create a 
dependence of the government of the Union on those of the states, for 
the execution of the great powers assigned to it. Its means are adequate 
to its ends; and on those means alone was it expected to rely for the 
accomplishment of its ends. To impose on it the necessity of resorting 
to means which it cannot control, which another government may 
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furnish or withhold, would render its course precarious, the result of its 
measures uncertain, and create a dependence on other governments, 
which might disappoint its most important designs, and is incompatible 
with the language of the constitution. But were it otherwise, the choice 
of means implies a right to choose a national bank in preference to state 
banks, and congress alone can make the election. 

After the most deliberate consideration, it is the unanimous and 
decided opinion of this court, that the act to incorporate the Bank of the 
United States is a law made in pursuance of the constitution, and is a 
part of the supreme law of the land. 

The branch:s, proceeding from the same stock, and being conducive 
to the complete accomplishment of the object, are equally constitutional. 
It would have been unwise, to locate them in the charter, and it would 
be unnecessarily inconvenient, to employ the legislative power in making 
those subordinate arrangements. The great duties of the bank are pre- 
scribed; those duties require branches; and the bank itself may, we 
think, be safely trusted with the selection of places where those branches 
shall be fixed; reserving always to the government the right to require 
that a branch shall be located where it may be deemed necessary. 

It being the opinion of the court, that the act incorporating the bank 
is constitutional; and that the power of establishing a branch in the 
state of Maryland might be properly exercised by the bank itself, we 
proceed to inquire— 

2. Whether the state of Maryland may, without violating the constitu- 
tion, tax that branch? That the power of taxation is one of vital impor- 
tance; that it is retained by the states; that it is not abridged by the 
grant of a similar power to the government of the Union; that it is to be 
concurrently exercised by the two governments are truths which have 
never been denied. But such is the paramount character of the constitu- 
tion, that its capacity to withdraw any subject from the action of even 
this power, is admitted. The states are expressly forbidden to lay any 
duties on imports or exports, except what may be absolutely necessary 
for executing their inspection laws. If the obligation of this prohibition 
must be conceded—if it may restrain a state from the exercising of its 
taxing power on imports and exports the same paramount character 
would seem to restrain, as it certainly may restrain, a state from such 
other exercise of this power, as is in its nature incompatible with, and — 
repugnant to, the constitutional laws of the Union. A law, absolutely 
repugnant to another, as entirely repeals that other as if express terms 
of repeal were used. 

On this ground, the counsel for the bank place its claim to be exempted 
from the power of a state to tax its operations. There is no express pro- 
vision for the case, but the claim has been sustained on a principle which 
so entirely pervades the constitution, is so intermixed with the materials 
which compose it, so interwoven with its web, so blended with its texture, 
as to be incapable of being separated from it, without rending it into 
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shreds. This great principle is, that the constitution and the laws made 
in pursuance thereof are supreme; that they control the constitution 
and laws of the respective states, and cannot be controlled by them. 
From this, which may be almost termed an axiom, other propositions are 
deduced as corollaries, on the truth or error-of which, and on their ap- 
plication to this case, the cause has been supposed to depend. These are, 
1st. That a power to create implies a power to preserve: 2d. That a 
power to destroy, if wielded by a different hand, is hostile to, and incom- 
patible with, these powers to create and preserve: 3d. That where this 
repugnancy exists, that authority which is supreme must control, not 
yield to that over which it is supreme. 

These propositions, as abstract truths, would, perhaps, never be con: 
- troverted. Their application to this case, however, has been denied ; and 
both in maintaining the affirmative and the negative, a splendor of elo- 
quence, and strength of argument, seldom, if ever, surpassed, have been 
displayed. 

The power of Congress to create, and of course, to continue, the bank, 
was the subject of the preceding part of this opinion; and is no longer to 
be considered as questionable. That the power of taxing it by the states 
may be exercised so as to destroy it, is too obvious to be denied. But tax- 
ation is said to be an absolute power, which acknowledges no other limits 
than those expressly prescribed in the constitution, and like sovereign 
power of every other description, is trusted to the discretion of those who 
use it. But the very terms of this argument admit, that the sovereignty 
of the state, in the article of taxation itself, is subordinate to, and may be 
controlled by, the constitution of the United States. How far it has been 
controlled by that instrument must be a question of construction. In- 
making this construction, no principle not declared, can be admissible, 
which would defeat the legitimate operations of a supreme government. 
It is of the very essence of supremacy, to remove all obstacles to its action 
within its own sphere, and so to modify every power vested in subordi- 
nate governments, as to exempt its own operations from their own influ- 
ence. This effect need not be stated in terms. It is so involved in the 
declaration of supremacy, so necessarily implied in it, that the expression 
of it could not make it more certain. We must, therefore, keep it in 
view, while construing the constitution. 

The argument on the part of the state of Maryland, is, not that the 
states may directly resist a law of congress, but that they may exercise 
their acknowledged powers upon it, and that the constitution leaves them 
this right, in the confidence that they will not abuse it. 

The sovereignty of a state extends to everything which ones by its 
own authority, or is introduced by its permission; but does it extend to 
those means which are employed by congress to carry into execution 
powers conferred on that body by the people of the United States? We 
think it demonstrable, that it does not. Those powers are not given by 
the people of a single state” They are given by the people of the United 
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States, to a government whose laws, made in pursuance of.the constitu- 
tion, are declared to be supreme. Consequently, the people of a single 
state cannot confer a sovereignty which will extend over them. 
If we measure the power of taxation residing in a state, by the extent 
of sovereignty which the people of a single state possess, and can confer 
on its government, we have an intelligible standard, applicable to every 
case to which the power may be applied. We have a principle which 
leaves the power of taxing the people and property of a state unim- 
paired; which leaves to a state the command of all its resources, and 
which places beyond its reach, all those powers which are conferred by 
the people of the United States on the government of the Union, and all 
those means which are given for the purpose of carrying those powers 
into execution. We have a principle which is safe for the states, and safe 
for the Union. We are relieved, as we ought to be, from clashing sover- 
eignty ; from interfering powers; from a repugnancy between a right in 
one government to pull down, what there is an acknowledged right in an- 
other to build up; from the incompatibility of a right in one government 
to destroy, what there is a right in another to preserve. We are not 
driven to the perplexing inquiry, so unfit for the judicial department, 
what degree of taxation is the legitimate use, and what degree may 
amount to the abuse of the power. The attempt to use it on the means 
employed by the government of the Union, in pursuance of the constitu- 
tion, is itself an abuse, because it is the usurpation of a power, which the 
people of a single state cannot give. We find, then, on just theory, a 
total failure of this original right to tax the means employed by the gov- 
ernment of the Union, for the execution of its powers. The right never 
existed, and the question whether it has been surrendered, cannot arise. 
But, waiving this theory for the present, let us resume the inquiry, 
whether this power can be exercised by the respective states, consistently 
with a fair construction of the constitution? That the power to tax in- 
volves the power to destroy; that the power to destroy may defeat and 
render useless the power to create; that there is a plain repugnance in 
conferring on one government a power to control the constitutional meas- 
ures of another, which other, with respect to those very measures, is 
declared to be supreme over that which exerts the control,‘are proposi- 
tions not to be denied. But all inconsistencies are to be reconciled by the 
magic of the word confidence. Taxation, it is said, does not necessarily 
and unavoidably destroy. To carry it to the excess of destruction, would 
be an abuse, to presume which, would banish that confidence which is 
essential to all government. But is this a case of confidence? Would 
the people of any one state trust those of another with a power to con- 
trol the most insignificant operations of their state government? We 
know they would not. Why, then, should we suppose, that the people 
of any one state should be willing to trust those of another with a power 
to control the operations of a government to which they have confided 
their most important and most valuable interests? In the legislature of 
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the Union alone, are all represented. The legislature of the Union alone, 
therefore, can be trusted by the people with the power of controlling 
measures which concern all, in the confidence that it will not be abused. 
This, then, is not a case of confidence, and we must consider it as it 
really is. 

If we apply the principle for which the state of Maryland contends, 
to the constitution generally, we shall find it eapable of changing totally 
the character of that instrument. We shall find it capable of arresting 
all the measures of the government, and of prostrating it at the foot of 
the states. The American people have declared their constitution and the 
laws made in pursuance thereof, to be supreme; but this principle would 
transfer the supremacy, in fact, to the states. If the states may tax one 
instrument, employed by the government in the execution of its powers, 
they may tax any and every other instrument. They may tax the mail; 
they may tax the mint; they may tax patent rights; they may tax the 
papers of the custom-house; they may tax judicial process; they may tax 
all the means employed by the government, to an excess which would de- 
feat all the ends of government. This was not intended by the American 
people. They did not design to make their government dependent on 
the states. 

Gentlemen say, they do not claim the right to extend state taxation to 
these objects. They limit their pretensions to property. But on what 
principle, is this distinction made? Those who make it have furnished 
no reason for it, and the principle for which they contend denies it. They 
contend, that the power of taxation has no other limit than is found in 
the 10th section of the 1st article of the constitution; that, with respect 
to everything else, the power‘of the states is supreme, and admits of no 
control. If this be true, the distinction between property and other sub- 
jects to which the power of taxation is applicable, is merely arbitrary, 
and can never be sustained. This is not all. If the controlling power 
of the states be established ; if their supremacy as to taxation be acknowl- 
edged ; what is to restrain their exercising this control in any shape they 
may please to give it? Their sovereignty is not confined to taxation ; that 
is not the only mode in which it might be displayed. The question is, in 
truth, a question of supremacy; and if the right of the states to tax the 
means employed by the general government be conceded, the declaration 
that the constitution, and the laws made in pursuance thereof, shall be 
the supreme law of the land, is empty and unmeaning declamation. 

1 

JUDGMENT. This cause came on to be heard, on the transcript of the 
record of the court of appeals of the state of Maryland, and was argued 
by counsel: on consideration whereof it is the opinion of this court that 


1A few paragraphs of the opinion, dealing with the extent of mutuality in the 
exemption of Federal and State agencies from the taxing powers of the other 
Government, are reproduced below, p. 139. 
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the act of the legislature of Maryland is contrary to the constitution of 
the United States, and void. c 
Reversed and annulled. . . . 


Norse.—The opinion of Chief Justice Marshall in this case has become a classic 
in American constitutional history. It should be read in the light of the political 
conditions attending it. The tax imposed by the State of Maryland upon the 
Second Bank of the United States was a deliberate attempt to control the activities 
of the bank, which in Maryland and other States was held responsible for the 
financial difficulties in which the state banks found themselves as the result of 
credit inflation. Bitter abuse followed upon the announcement of the decision. 
Ohio defied the court and continued to collect its tax, questioning the jurisdiction 
of the federal courts in the matter. See Osborn v. Bank of the United States, 9 
Wheat. 738, 6 L. Ed. 204 (1824), below p. 704. 

In elaborating his doctrine of ‘‘implied powers’’ Marshall appears to have drawn 
up Hamilton’s Opinion on the Constitutionality of the United States Bank, pub- 
lished in defense of the First Bank of the United States, chartered in 1791: 


Every power, argued Hamilton, vested in a government is in its nature sov- 
ereign, and includes by force of the term a right to employ all the means requi- 
site and fairly applicable to the attainment of the ends of such power, and 
which are not precluded by restrictions and exceptions specified in the Consti- 
tution. 


Again, in discussing ‘‘a criterion of what is constitutional and of what is not 
so,’? Hamilton said: 


This criterion is the end, to which the measure relates as a means. If the 
end be clearly comprehended within any of the specified powers, and if the 
measure have an obvious relation to that end, and is not forbidden by any 
particular provision of the Constitution, it may safely be deemed to come within 
the compass of the national authority. Hamilton, Works (Lodge Ed.) III, 
181, 192. y 


The doctrine of ‘‘implied powers’’ is so firmly established to-day that it is 
difficult to appreciate the epoch-making character of the decision. Perhaps no 
other sentence has been so frequently quoted in later cases as that which asserts: 


Let the end be legitimate, let it be within the scope of the constitution, and 
all means which are appropriate, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and spirit of the cozistitution, 
are constitutional. 


But it was unnecessary for Marshall to resort to the argument based on the fact 
that the Government of the United States ‘‘proceeds directly from the people,’’ 
which was of doubtful legal value. The great Chief Justice might better have been 
content with the succeeding argument based upon the Constitution as ‘‘the supreme 
law of the land.’’ For a description of the historical setting of the decision, see 
Thayer, John Marshall; Beveridge, Life of John Marshall, IV, Chap. 6; Warren, 
History of the Supreme Court, rev. ed. I, 506 ff. For a legal analysis of the de- 
cision, see Corwin, John Marshall. 

A corollary of the doctrine of implied powers is the doctrine of ‘‘ resulting 
powers’’ taken in the strict sense of the justification of powers which are implied 
not from any single enumerated power but from a number of them taken “together. 
In the Legal Tender Cases, 12 Wall. 457, 20 L. Ed. 287 (1871), see below p. 444, 
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the Court, in justifying the power of Congress to make treasury notes legal tender, 
spoke as follows: 


And here it is to be observed it is not indispensable to the existence of any 
power claimed for the federal government that it can be found specified in 
the words of the Constitution, or clearly and directly traceable to some of the 
specified powers. Its existence may be deduced fairly from more than one of 
the substantive powers expressly defined, or from them all combined. It is 
allowable to group together any number of them and infer from them all that 
the power claimed has been conferred.’’ 


The Court then observed that ‘‘Powers thus exercised are what are called by 
Judge Story, in his Commentaries on the Constitution, resulting powers, arising 
from the aggregate powers of the government.’’ In United States v. Gettysburg 
Electric Railway Co., 160 U. S. 668, 16 S. Ct. 427, 40 L. Ed. 576 (1896), the Court, 
in justifying the Federal right of eminent domain in connection with a historic 
battlefield, used language closely paraphrasing that of the Legal Tender Cases. ~ 

The doctrine of ‘‘resulting powers’’ has, however, been used in a wider sense 
than that above defined, bringing it close to the doctrine of ‘‘inherent’’ powers 
of sovereignty. See notes pp. 41 and 49. For a general discussion of the distinction 
between ‘‘implied,’’ ‘‘resulting’’ and ‘‘inherent’’ powers of Congress, see W. W. 
Willoughby, Constitutional Law of the United States, I, §§ 45 ff. 


BARRON v. BALTIMORE. 
7 Pet. 243, 8 L. Ed. 672 (1833). 


Error to the Court of Appeals of the Western Shore of the State of 
Maryland. 

[Case by the plaintiff in error, J. Barron, against the city of Balti- 
more, to recover damages for injuries to the wharf-property of the 
plaintiff, arising from the acts of the corporation. ] 

The city, in the asserted exercise of its corporate authority over the 
harbor, the paving of streets, and regulating grades for paving, and 
over the health of Baltimore, diverted from their accustomed and 
natural course, certain streams of water, which flow from the range 
of hills bordering the city, and diverted thein, so that they made deposits 
of sand and gravel near the plaintiff’s wharf, and thereby rendered the 
water shallow, and prevented the access of vessels. The decision of 
Baltimore county court was against the defendants, and a verdict for 
$4,500 was rendered for the plaintiff. The court of appeals reversed the 
judgment of Baltimore county court, and did not remand the case to 
that court for a further trial. From this judgment the defendant in 
the court of appeals prosecuted a writ of error to thig court. aes 

MarsHauu, Cu. J., delivered the opinion of the court. . . . 

The plaintiff in error contends, that it [the judgment of the Court 
of Appeals] comes within that clause in the fifth amendment to the 
constitution, which inhibits the taking of private property for public 
use, without just compensation. He insists, that this amendment being 
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in favor of the liberty of the citizen, ought to be so construed as to 
restrain the legislative power of a state, as well as that of the United 
States. If this proposition be untrue, the court can take no jurisdiction 
of the cause. 

The question thus presented is, we think, of great importance, but 
not of much difficulty. The constitution was ordained and established 
by the people of the United States for themselves, for their own govern- 
ment, and not for the government of the individual states. Each state 
established a constitution for itself, and in that constitution, provided 
such limitations and restrictions on the powers of its particular govern- 
ment, as its judgment dictated. The people of the United States framed 
such a government for the United States as they supposed best adapted 
to their situation and best calculated to promote ‘their interests. The 
powers they conferred on this government were to be exercised by itself ; 
and the limitations on power, if expressed in general terms, are natu- 
rally, and, we think, necessarily applicable to the government created 
by the instrument. They are limitations of power granted in the instru- 
ment itself; not of distinct governments, framed by different persons 
and for different purposes. 

If these propositions be correct, the fifth amendment must be under- 
stood as restraining the power of the general government, not as ap- 
plicable to the states. In their several constitutions, they have imposed 
such restrictions on their respective governments, as their own wisdom 
suggested; such as they deemed most proper for themselves. It is a 
subject on which they judge exclusively, and with which others interfere 
no further than they are supposed to have a common interest. [The 
Court here recites the limitations imposed upon the Federal Govern- 
ment and the States in the ninth and tenth sections of Article I of 
the Constitution. ] 

If the original constitution, in the ninth and tenth sections of the 
first article, draws this plain and marked line of discrimination between 
the limitations it imposes on the powers of the general government, 
and on those of the states; if, in every inhibition intended to act on 
state power, words are employed which directly express that intent,— 
some strong reason must be assigned for departing from this safe and 
judicious course, in framing the amendments, before that departure 
can be assumed. We search in vain for that reason. 

Had the people of the several states, or any of them, required changes 
in their constitutions; had they required additional safe-guards to 
liberty from the*apprehended encroachments of their particular govern- 
ments; the remedy was in their own hands, and would have been ap- | 
plied by themselves. A convention could have been assembled by the 
discontented state, and the required improvements could have been 
made by itself. The unwieldy and cumbrous machinery of procuring a 
recommendation from two thirds of congress, and the assent of three 
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fourths of their sister states, could never have occurred to any human 
being, as a mode of domg that which might be effected by the state 
itself. Had the framers of these amendments intended them to, be 
limitations on the powers of the state governments, they would have 
imitated the framers of the original constitution, and have expressed 
that intention. Had congress engaged in the extraordinary occupation 
‘of improving the constitutions of the several states, by affording the 
people additional protection from the exercise of power by their own 
governments, in matters which concerned themselves alone, they would 
have declared this purpose in plain and intelligible language. 

But it is universally understood, it is a part of the history of the 
day, that the great revolution which established the constitution of the 
United States was not effected without immense opposition. Serious 
fears were extensively entertained, that those powers which the patriot 
statesmen, who then watched over. the interests of our country, deemed 
essential to union, and to the attainment of those invaluable objects for 
which union was sought, might be exercised in a manner dangerous 
to liberty. In almost every convention by which the constitution was 
adopted, amendments to guard against the abuse of power were recom- 
mended. These amendments demanded security against the appre- 
hended encroachments of the general government—not against those of 
the local governments. In compliance with a sentiment thus generally 
expressed, to quiet fears thus extensively entertained, amendments were 
proposed by the required majority in congress, and adopted by the 
states. These amendments contain no expression indicating an intention 
to apply them to the state governments. This court cannot so apply 
them. 

We are of opinion, that the provision in the fifth amendment to the 
constitution, declaring that private property shall not be taken for 
public use without just compensation, is intended solely as a limitation 
on the exercise of power by the government of the United States, and 
is not applicable to the legislation of the states. We are, therefore, of 
opinion, that there is no repugnancy between the several acts of the 
general assembly of Maryland, given in evidence by the defendants 
at the trial of this cause, in the court of that state, and the constitution 
of the United States. This court, therefore, has no jurisdiction of the 
cause; and it is dismissed. 

Dismissed, for want of jurisdiction. 


Norz.—While the doctrine of this case has been practically overruled by the 
steadily widening interpretation of the Fourteenth Amendment within recent years 
(see post, pp. 971, 972), the decision still holds technically, and it is of great his- 
toric importance, not only as the last in which Chief Justice Marshall participated, 
but as evidence that while the Chief Justice consistently upheld the powers of fhe 
Federal Government where national interests were at issue, he was equally ready to 
maintain the rights of the States within the sphere of their ‘‘local governments.’’ 
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CRANDALL y. STATE OF NEVADA. 


, 6 Wall. 35, 18 L. Ed. 745 (1867). 


Error to the Supreme Court of N ane ‘ 

In 1865, the legislature of Nevada enacted that ‘‘there shall be levied 
and collected a capitation tax of one dollar upon every person leaving 
the State by any railroad, stage-coach, or other vehicle engaged or em- 
ployed in the business of transporting passengers for hire,’’ and that the 
proprietors, owners, and corporations so engaged should pay the said 
tax of one dollar for each and every person so conveyed or transported 
from the State. For the purpose of collecting the tax, another section 
required from persons engaged in such business, or their agents, a report 
every month, under oath, of the number of passengers so transported, 
and the payment of the tax to the sheriff or other proper officers. 

With the statute in existence, Crandall, who was the agent of a stage 
company engaged in carrying passengers through the State of Nevada, 
was arrested for refusing to report the number of passengers that had 
been carried by the coaches of his company, and for refusing to pay 
the tax of one dollar imposed on each passenger by the law of that 
State. He pleaded that the law of the State under which he was prose- 
cuted was void, because it was in conflict with the Constitution of the 
United States; and his plea being overruled, the case came into the 
Supreme Court of the State. That court—considering that the tax laid 
was not an impost on ‘‘exports,’’ nor an interference with the power of 
Congress ‘‘to regulate commerce among the several States’’—decided 
against the right thus set up under the Federal Constitution. Its judg- 
ment was now here for review. 


Mr. Justice Mier delivered the opinion of the court. 

The question for the first time presented to the court by this record 
is one of importance. The proposition to be considered is the right of 
a State to levy a tax upon persons residing in the State who may wish 
to get out of it, and upon persons not residing in it who may have ocea- 
sion to pass through it. 

Having determined that the statute of Nevada imposes a tax upon 
the passenger for the privilege of leaving the State, or passing through 
it by the ordinary mode of passenger travel, we proceed to inquire if it 
is for that reason in conflict with the Constitution of the United States. 

In the argument of the counsel for the defendant in error, and in the 
opinion of the Supreme Court of Nevada, which is found in the record, 
it is assumed that this question must be decided by an exclusive refer- 
ence to two provisions of the Constitution, namely: that which forbids 
any State, without the consent of Congress to lay any imposts or duties 
on imports or exports, and that which confers on Congress the power to 
regulate commerce with foreign nations and among the several States. 

. [The Court here reached the conclusion that the tax did not 


Tur American ConstituTIONAL SysTEM 29 


itself ‘‘institute any regulation of commerce of a national character’’ 
or which had a uniform operation over the whole country. ] 

But we do not concede that the question before us is to be determined 
by the two clauses of the Constitution which we have been examining. 

The people of these United States constitute one nation. They have 
a government in which all of them are deeply interested. This govern- 
ment has necessarily a capital established by law, where its principal 
operations are conducted. Here sits its legislature, composed of senators 
and representatives, from the States and from the people of the States. 
Here resides the President, directing through thousands of agents, the 
execution of the laws over all this vast country. Here is the seat of the 
supreme judicial power of the nation, to which all its citizens have a 
right to resort to claim justice at its hands. Here are the great ex- 
ecutive departments, administering the offices of the mails, of the public 
lands, of the collection and distribution of the public revenues, and of 
our foreign relations. These are all established and conducted under 
the admitted powers of the Federal government. That government has 
a right to call to this point any or all of its citizens to aid in its service, 
as members of the Congress, of the courts, of the executive departments, 
and to fill all its other offices; and this right cannot be made to depend 
upon the pleasure of a State over whose territory they must pass to 
reach the point where these services must be rendered. The government, 
also, has its offices of secondary importance in all other parts of the 
country. On the sea-coasts and on the rivers it has its ports of entry. 
In the interior it has its land offices, its revenue offices, and its sub- 
treasuries. In all these it demands the services of its citizens, and is 
entitled to bring them to those, points from all quarters of the nation, 
and no power can exist in a State to obstruct this right that would not 
enable it to defeat the purposes for which the government was estab- 
lished. 

The Federal power has a right to declare and prosecute wars, and, 
as a necessary incident, to raise and transport troops through and over 
the territory of any State of the Union. 

If this right is dependent in any sense, however limited, upon the 
pleasure of a State, the government itself may be overthrown by an 
obstruction to its exercise. Much the largest part of the transportation 
of troops during the late rebellion was by railroads, and largely through 
States whose people were hostile to the Union. If the tax levied by 
Nevada on railroad passengers had been the law of Tennessee, enlarged 
to meet the wishes of her people, the treasury of the United States 
could not have paid the tax necessary to enable its armies to pass 
through her territory. 

But if the government has these rights on her own account, the citi- 
zen also has correlative rights. He has the right to come to the seat of 
government to assert any claim he may have upon that government, or 
to transact any business he may have with it. To seek its protection, 
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to share its offices, to engage in administering its functions. He has 
a right to free access to its sea-ports, through which all the operations 
of foreign trade and commerce are conducted, to the sub-treasuries, the 
land offices, the revenue offices, and the courts of justice in the several 
States, and this right is in its nature independent of the will of any 
State over whose soil he must pass in the exercise of it. 

The views here advanced are neither novel or unsupported by author 
ity. The question of the taxing power of the States, as its exercise has 
affected the functions of the Federal government, has been repeatedly 
considered by this court, and the right of the States in this mode to 
impede or embarrass the constitutional operations of that government, 
or the rights which its citizens hold under it, has been uniformly 
denled.c ©. #3! ve 

Judgment reversed. . 


Mr. Justice Currrorp. I agree that the State law in question is 
unconstitutional’ and void, but I am not able to concur in the principal 
reasons assigned in the opinion of the court in support of that con- 
clusion. . . . I hold that the act of the State legislature is incon- 
sistent with the power conferred upon Congress to regulate commerce 
among the several States, and I think the judgment of the court should 
have been placed exclusively upon that ground. . . . THE CHIEF 
Justice [CHASE] . . . coneurs in the view I have expressed. 


Nore.—The interest of this case lies in the narrow interpretation given by the 
Court to the commerce clause, and in its preference for the broader and less exact 
argument based upon the supremacy of the Federal Government. Justices Clifford 
and Chase, in their reliance upon the commerce clause, were more in accord with 
the present tendency. See below, Chap. IV, E. But compare Edwards vy. California, 
decided Nov. 24, 1941, below, p. 428, in which three justices, in a separate con- 
curring opinion, rely upon the majority opinion in Crandall v. Nevada in maintain- 
ing that ‘‘the right to move freely from State to State is an incident of national 
citizenship.’’ 


TARBLE’S CASE. 
13 Wall. 397, 20 L. Ed. 597 (1871). 


Error to the Supreme Court of Wisconsin. . . 

[While under the age of eighteen, Edward Tarble enlisted without 
his father’s consent in the United States army. The father then applied 
to the court commissioner of Dane County, Wisconsin, for a writ of 
habeas corpus, alleging that the enlistment was illegal and that he was 
entitled to the custody, care and services of his son. The writ was 
granted and upon hearing the court commissioner decided that the 
enlistment was illegal, that the young man was unlawfully detained by 
his commanding officer, and ordered his discharge. This action was 
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affirmed by the Supreme Court of Wisconsin. Thereupon the United 
States sued out a writ of error.] 


Mr. Justice Fmup . . . delivered the opinion of the court. 


The important question is presented by this case, whether a State 
court commissioner has jurisdiction, upon habeas corpus, to inquire into 
the validity of the enlistment of soldiers into the military service of the 
United States, and to discharge them from such service when, in his 
judgment, their enlistment has not been made in conformity with the 
laws of the United States. The question presented may be more gen- 
erally stated thus: Whether any judicial officer of a State has jurisdic- 
tion to issue a writ of habeas corpus, or to continue proceedings under 
the writ when issued, for the discharge of a person held under the 
authority, or claim and color of the authority, of the United States, by 
an officer of that government. For it is evident, if such jurisdiction 
may be exercised by any judicial officer of a State, it may be exercised 
by the court commissioner within the county for which he is appointed ; 
and if it may be exercised with reference to soldiers detained in the 
military service of the United States, whose enlistment is alleged to have 
been illegally made, it may be exercised with reference to persons em- 
ployed in any other department of the public service when their illegal 
detention is asserted. It may be exercised in all cases where parties are 
held under the authority of the United States, whenever the invalidity 
of the exercise of that authority is affirmed. The jurisdiction, if it 
exists at all, can only be limited in its application by the legislative 
power of the State. It may even reach to parties imprisoned under 
sentence of the National courts, after regular indictment, trial, and 
conviction, for offenses against the laws of the United States. As we 
read the opinion of the Supreme Court of Wisconsin in this case, this is 
the claim of authority asserted by that tribunal for itself and for the 
judicial officers of that State. It does, indeed, disclaim any right of 
either to interfere with parties in custody, under judicial sentence, when 
the National court pronouncing sentence had jurisdiction to try and 
punish the offenders, but it asserts, at the same time, for itself and for 
each of those officers, the right to determine, upon habeas corpus, in all 
cases, whether that court ever had such jurisdiction. : 

It is in the consideration of this distinct and independent character 
of the government of the United States, from that of the government 
of the several States, that the solution of the question presented in this 
case, and in similar cases, must be found. There are within the terri- 
torial limits of each State two governments, restricted in their spheres 
of action, but independent of each other, and supreme within their 
respective spheres. Each has its separate departments; each has its 
distinct laws, and each has its own tribunals for their enforcement. 
Neither government can intrude within the jurisdiction, or authorize 
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any interference therein by its judicial officers with the action of the 
other. The two governments in each State stand in their respective 
spheres of action in the same independent relation to each other, except 
in one particular, that they would if their authority embraced distinct 
territories. That particular consists in the supremacy of the authority 
of the United States when any conflict arises between the two govern- 
ments. The Constitution and the laws passed in pursuance of it, are 
declared by the Constitution itself to be the supreme law of the land, 
and the judges of every State are bound thereby, ‘‘anything in the 
constitution or laws of any State to the contrary notwithstanding.”’ 
Whenever, therefore, any conflict arises between the enactments of the 
two sovereignties, or in the enforcement of their asserted authorities, 
those of the National government must have supremacy until the valid- 
ity of the different enactments and authorities can be finally determined 
by the tribunals of the United States. This temporary supremacy until 
judicial decision by the National tribunals, and the ultimate deter- 
mination of the conflict by such decision, are essential to the preserva- 
tion of order and peace, and the avoidance of forcible collision between 
the two governments. ‘‘The Constitution,’’ as said by Mr. Comer JUSTICE 
TANEY [in Ableman v. Booth, 21 How. 506, 16 L. Ed. 169] ‘‘was not 
framed merely to guard the States against danger from abroad, but 
chiefly to secure union and harmony at home; and to accomplish this 
end it was deemed necessary, when the Constitution was framed, that 
many of the rights of sovereignty which the States then possessed should 
be ceded to the General government; and that in the sphere of action 
assigned to it, it should be supreme and strong enough to execute its 
own laws by its own tribunals, without interruption from a State, or 
from State authorities.’’ And the judicial power conferred extends to 
all cases arising under the Constitution, and thus embraces every legis- 
lative act of Congress, whether passed in pursuance of it, or in disregard 
of its provisions. The Constitution is under the view of the tribunals 
of the United States when any act of Congress is brought before them 
for consideration. 

Such being the distinct and independent character of the two gov- 
ernments, within their respective spheres of action, it follows that 
neither can intrude with its judicial process into the domain of the 
other, except so far as such intrusion may be necessary on the part of 
the National government to preserve its rightful supremacy in cases of 
conflict of authority. In their laws, and mode of enforcement, neither is 
responsible to the other. How their respective laws shall be enacted ; 
how they shall be carried into execution; and in what tribunals, or by 
what officers; and how much discretion, or whether any at all shall be 
vested in their officers, are matters subject to their own control, and in 
the regulation of which neither can interfere with the other. 

Now, among the powers assigned to the National government, is the 
power ‘‘to raise and support armies,’’ and the power ‘‘to provide for 
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the government and regulation of the land and naval forces.’’ The exe- 
cution of these powers falls within the line of its duties; and its control 
over the subject is plenary and exclusive. It can determine, without 
question from any State authority, how the armies shall be raised, 
whether by voluntary enlistment or forced draft, the age at which the 
soldier shall be received, and the period for which he shall be taken, the - 
compensation he shall be allowed, and the service to which he shall 
be assigned. And it can provide the rules for the government and regu- 
lation of the forces after they are raised, define what shall constitute 
military offenses, and prescribe their punishment. No interference with 
the execution of this power of the National government in the forma- 
tion, organization, and government of its armies by any State officials 
could be permitted without greatly impairing the efficiency, if it did not 
utterly destroy, this branch of the public service. 

State judges and State courts, authorized by laws a their States to 
issue writs of habeas corpus, have undoubtedly a right to issue the writ 
in any case where a party is alleged to be illegally confined within their 
limits, unless it appear upon his application that he is confined under 
the authority, or claim and color of the authority, of the United States, 
by an officer of that government. If such fact appear upon the appli- 
cation the writ should be refused. If it do not appear, the judge or 
court issuing the writ has a right to inquire into the cause of imprison- 
ment and ascertain by what authority the person is held within the 
limits of the State; and it is the duty of the marshal, or other officer 
having the custody of the prisoner, to give, by a proper return, informa- 
tion im this respect. 

This right to inquire by process of habeas BHR and the duty of the 
officer to make a return, ‘‘grows necessarily,’’ says Mr. CHier JUSTICE 
Taney, ‘‘out of the complex character of our government and the exist- 
ence of two distinct and separate sovereignties within the same terri- 
torial space, each of them restricted in its power, and each within its 
sphere of action, prescribed by the Constitution of the United States, 
independent of the other. But, after the return is made, and the 
State Judge or court judicially apprised that the party is in custody 
under the authority of the United States, they can proceed no further.’’ 


It follows, from the views we have expressed, that the court com- 
missioner of Dane County was without jurisdiction to issue the writ 
of habeas corpus for the discharge of the prisoner in this case, it appear- 
ing, upon the application presented to him for the writ, that the prisoner 
was held by an officer of the United States, under claim and color of 
the authority of the United States, as an enlisted soldier mustered into 
the military service of the National government; and the same informa- 
tion was imparted to-the commissioner by the return of the officer. The 
commissioner was, both by the application for the writ and the return 
to it, apprised that the prisoner was within the dominion and jurisdic- 
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tion of another government, and that no writ of habeas corpus issued 
by him could pass over the line which divided the two sovereignties. 


Judgment reversed. 


THE CuiEF Justice [CHASE], dissenting. 


EX PARTE SIEBOLD. 
100 U. S. 371, 25 L. Ed. 717 (1880). 


Petition for writ of habeas corpus. 

[The petitioners, Siebold and others, serving as state-appointed judges 
of elections at congressional elections held in Baltimore and in Cincin- 
nati were indicted under sections 5515 and 5522 of the Revised Statutes 
of the United States (Enforcement Laws of 1870 and 1871) for inter- 
fering with and resisting supervisors and deputy marshals holding ap- 
pointment from the Federal Government. The Enforcement Act of 1870, 
amended 1871, entitled a law ‘‘To enforce the Rights of Citizens of the 
United States. to Vote in the Several States of the Union’”’ did not itself 
establish federal election regulations but provided for the appointment 
of marshals and supervisors of elections to see to it that the state laws 
governing elections of Representatives to Congress were fairly and 
effectively executed. The petitioners, having been convicted and sen- 
tenced by the United States Circuit Court to fine and imprisonment, 
applied to the Supreme Court for a writ of habeas corpus to be relieved 
from imprisonment. They contended that Congress had no power to 
enact the statutes as to elections under which they were indicted and 
convicted and hence that the Circuit Court had no jurisdiction. ] 


Mr. JusticE BRADLEY delivered the opinion of the court. : 

The peculiarity of the case consists in the concurrent authority of the 
two sovereignties, State and National, over the same subject-matter. 
This, however, is not entirely without a parallel. The regulation of 
foreign and interstate commerce is conferred by the Constitution upon 
Congress. It is not expressly taken away from the States.. But where 
the subject-matter is one of a national character, or one that requires 
a uniform rule, it has been held that the power of Congress is exclusive. 
On the contrary, where neither of these circumstances exist, it has been 
held that State regulations are not unconstitutional. In the absence of 
congressional regulation, which would be of paramount authority when 
adopted, they are valid and binding. : 

So in the case of laws for regulating the elections of representatives 
to Congress. The State may make regulations on the subject; Congress 
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may make regulations on the same subject, or may alter or add to those 
already made. The paramount character of those made by Congress has 
the effect to supersede those made by the State, so far as the two are 
inconsistent, and no farther. There is no such conflict between them 
as to prevent their forming a harmonious system perfectly capable of 
being administered and carried out as such. 

As to the supposed conflict that may arise between the officers ap- 
pointed by the State and National governments for superintending the 
election, no more insuperable difficulty need arise than in the appli- 
cation of the regulations adopted by each respectively. The regulations 
of Congress being constitutionally paramount, the duties imposed thereby 
upon the officers of the United States, so far as they have respect to 
the same matters, must necessarily be paramount to those to be per- 
formed by the officers of the State. If both cannot be performed, the 
latter are pro tanto superseded and cease to be duties. If the power of 
Congress over the subject. is supervisory and paramount, as we have 
seen it to be, and if officers or agents are created for carrying out its 
regulations, it follows as a necessary consequence that such officers and 
agents must have the requisite authority to act without obstruction or 
interference from the officers of the State. 

As to the supposed incompatibility of independent sanctions and 
punishments imposed by the two governments, for the enforcement of 
the duties required of the officers of election, and for their protection 
in the performance of those duties, the same considerations apply. 
While the State will retain the power of enforcing such of its own regu- 
lations as are not superseded by those adopted by Congress, it cannot be 
disputed that if Congress has power to make regulations it must have 
the power to enforce them, not only by punishing the delinquency of 
officers appointed by the United States, but by restraining and punish- 
ing those who attempt to interfere with them in the performance of 
their duties; and if, as we have shown, Congress may revise existing 
regulations, and add to or alter the same as far as it deems expedient, 
there can be as little question that it may impose additional penalties 
for the prevention of frauds committed by the State officers in the elec- 
tions, or for their violation of any duty relating thereto, whether aris- 
ing from the common law or from any other law, State or national. 
Why not? Penalties for fraud and delinquency are part of the regu- 
lations belonging to the subject. If Congress, by its power to make 
or alter the regulations, has a general supervisory power over the whole 
subject, what is there to preclude it from imposing additional sanctions 
and penalties to prevent such fraud and delinquency? 

It is objected that Congress has no power to enforce State laws or 
to punish State officers, and especially has no power to punish them for 
violating the laws of their own State. As a general proposition, this 
is undoubtedly true; but when, in the performance of their functions, 
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State officers are called upon to fulfil duties which they owe to the 
United States as well as to the State, has the former no means of com- 
pelling such fulfilment? Yet that is the case here. It is the duty of 
the States to elect representatives to Congress. The due and fair elec- 
tion of these representatives is of vital importance to the United States. 
The government of the United States is no less concerned in the trans- 
action than the State government is. It certainly is not bound to stand 
by as a passive spectator, when duties are violated and outrageous 
frauds are committed. It is directly interested in the faithful per- 
formance, by the officers of election, of their respective duties. Those 
duties are owed as well to the United States as to the State. This neces- 
sarily follows from the mixed character of the transaction, State and 
national. A violation of duty is an offense against the United States, 
for which the offender is justly amenable-to that government. No official 
position can shelter him from this responsibility. In view of the fact 
that Congress has plenary and paramount jurisdiction over the whole 
subject, it seems almost absurd to say that an officer who receives or 
has custody of the ballots given for a representative owes no duty to 
the national government which Congress can enforce; or that an officer 
who stuffs the ballot-box cannot be made amenable to the United States. 


The objection that the laws and regulations, the violation of which is 
made punishable by the acts of Congress, are State laws, and have 
not been adopted by Congress, is no sufficient answer to the power of 
Congress to impose punishment. It is true that Congress has not 
deemed it necessary to interfere with the duties of the ordinary officers 
of election, but has been content to leave them as prescribed by State 
laws. It has only created’ additional sanctions for their performance, 
and provided means of supervision in order more effectually to secure 
such performance. The imposition of punishment implies a prohibition 
of the act punished. The State laws which Congress sees no occasion 
to alter, but which it allows to stand, are in effect adopted by Congress. 
It simply demands their fulfilment. Content to leave the laws as they 
are, it is not content with the means provided for their enforcement. 
It provides additional means for that purpose; and we think it- is 
entirely within its constitutional power to do so. It is simply the 
exercise of the power to make additional regulations. 

The greatest difficulty in coming to a just conclusion arises from 
mistaken notions with regard to the relations which subsist between 
the State and national governments. {It seems to be often overlooked 
that a national constitution has been adopted in this country, estab- 
lishing a real government therein, operating upon persons and territory 
and things; and which, moreover, is, or should be, as dear to every 
American citizen as his State government is. Whenever the true con- 
ception of the nature of his government ig once conceded, no real diffi- 
eulty will arise in the just interpretation of its powers. But if we allow 
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ourselves to regard it as a hostile organization, opposed to the proper 
sovereignty and dignity of the State governments, we shall continue 
to be vexed with difficulties as to its jurisdiction and authority. No 
greater jealousy is required to be exercised towards this government 
in reference to the preservation of our liberties, than is proper to be 
exercised towards the State governments. Its powers are limited in 
number, and clearly defined; and its action within the scope of those 
powers is restrained by a sufficiently rigid bill of rights for the protec- 
tion of its citizens from oppression. The true interest of the people of 
this country requires that both the national and State governments 
should be allowed, without jealous interference on either side, to exercise 
all the powers which respectively belong to them according to a fair and 
practical construction of the Constitution. State rights and the rights 
of the United States should be equally respected. Both are essential to 
the preservation of our liberties and the perpetuity of our institutions. 
But in endeavoring to vindicate the one, we should not allow our zeal 
to nullify or impair the other. 

Several other questions bearing upon the present controversy have 
been raised by the counsel of the petitioners. Somewhat akin to the 
argument which has been considered is the objection that the deputy 
marshals authorized by the act of Congress to be created and to attend 
the elections are authorized to keep the peace; and that this is a duty 
which belongs to the State authorities alone. It is argued that the 
preservation of peace and good order in society is not within the powers 
confided to the government of the United States, but belongs exclusively 
to the States. Here again we are met with the theory that the govern- 
ment of the United States does not rest upon the soil and territory of 
the country. We think that this theory is founded on an entire miscon- 
ception of the nature and powers of that government. We hold it to be 
an incontrovertible principle, that the government of the United States 
may, by means of physical force, exercised through its official agents, 
execute on every foot of American soil the powers and functions that 
belong to it. This necessarily involves the power to command obedience 
to its laws, and hence the power to keep the peace to that extent. 

This power to enforce its laws and to execute its functions in all 
places does not derogate from the powers of the State to execute its 
laws at the same time and in the same places. The one does not exclude 
the other, except where both cannot be executed at the same time. In 
that case, the words of the Constitution itself show which is to yield. 
“‘This Constitution, and all laws which shall be made in pursuance 
thereof, . . . shall be the supreme law of the land.”’ 

This concurrent jurisdiction which the national government neces- 
sarily possesses to exercise its powers of sovereignty in all parts of the 
United States is distinct from that exclusive power which, by the first 
article of the Constitution, it is authorized to exercise over the District 
of Columbia, and over those places within a State which are purchased 
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by consent of the legislature thereof, for the erection of forts, magazines, 
arsenals, dockyards, and other needful buildings. There its jurisdiction 
is absolutely exclusive of that of the State, unless, as is sometimes 
stipulated, power is given to the latter to serve the ordinary process of 
- its courts in the precinct acquired. 

Without the concurrent sovereignty referred to, the national govern- 
ment would be nothing but an advisory government. Its executive 
power would be absolutely nullified. 

The counsel for the petitioners concede that Congress may, if 
it sees fit, assume the entire control and regulation of the election of 
representatives. This would necessarily involve the appointment of 
the places for holding the polls, the times of voting, and the officers 
for holding the election; it would require the regulation of the duties 
to be performed, the custody of the ballots, the mode of ascertaining 
the result, and every other matter relating to the subject. Is it possible 
that Congress could not, in that case, provide for keeping the peace 
at such elections, and for arresting and punishing those guilty of break- 
ing it? If it could not, its power would be but a shadow and a name. 
But, if Congress can do this, where is the difference in principle in its 
making provision’ for securing the preservation of the peace, so as to 
give to every citizen his free right to vote without molestation or injury, 
when it assumes only to supervise the regulations made by the State, 
and not to supersede them entirely? In our judgment, there is no dif- 
ference; and, if the power exists in the one case, it exists in the other. 


The doctrine laid down at the close of counsel’s ‘brief, that the State 
and national governments are co-ordinate and altogether equal, on which 
their whole argument, indeed, is based, is only partially true. 

The true doctrine, as we conceive, is this, that whilst the States are 
really sovereign as to all matters which have not been granted to the 
jurisdiction and control of the United States, the Constitution and 
constitutional laws of the latter are, as we have already said, the su- 
preme law of the land; and, when they conflict with the laws of the 
States, they are of paramount authority and obligation. This is the 
fundamental principle on which the.authority of the Constitution is . 
based; and unless it be conceded in practice, as well as theory, the 
fabric of our institutions, as it was contemplated by its founders, cannot 
stand. The questions involved have respect not more to the autonomy 
and existence of the States, than to the continued existence of the United 
States as a government to which every American citizen may look for 
security and protection in every part of the land. 

We think that the cause of commitment in these cases was lawful, and 
that the application for the writ of habeas corpus must. be denied. 

Application denied. 
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Mr. Justice Fiewp, dissenting: : 

In what I have to say I shall endeavor to show: 1. That it is not 
competent for Congress to punish a state officer for the manner in which 
he discharges duties imposed upon him by the laws of the State, or 
to subject him in the performance of such duties to the supervision and 
control of others, and punish him for resisting their interference; and, 
2. That it is not competent-for Congress to make the exercise of its 
punitive power dependent upon the legislation of the States. 


[Mr. Jusrice Cuirrorp concurred in this-dissent.] 


PONZI v. FESSENDEN et al. 
258 U. S. 254, 42 S. Ct. 309, 66 L. Ed. 607 (1922). 


On certificate from the Circuit Court of Appeals for the First Circuit. 

This case comes here for answer to the following question of law: 

‘‘May a prisoner, with the consent of the Attorney General, while 
serving a sentence imposed by a District Court of the United States, be 
lawfully taken on a writ of habeas corpus, directed to the master of 
the House of Correction, who, as Federal agent under a mittimus issued 
out of said District Court, has custody of such prisoner, into a state 
court, in the custody of said master and there Bh to trial upon indict- 
ments there pending against him?’’ 

[In November, 1920, Ponzi was sentenced to imprisonment for vio- 
lation of the Federal Penal Code. In April, 1921, followimg indictments 
against Ponzi for violations of the state law, the Superior Court of 
Massachusetts issued a writ of habeas corpus directing the federal 
agent, master of the House of Correction, who had custody of Ponzi, 
to bring him before the court for trial upon the pending indictments. 
The Attorney General of the United States agreed to the appearance 
of the prisoner in court. Thereupon Ponzi on his part petitioned the 
Federal District Court for a writ of habeas corpus directed against the 
Justice of the Superior Court, Fessenden, alleging that he was within 
the exclusive control of the United States and that the state court had 
no jurisdiction to try him while in federal custody.] 


Mr. Cur Justice Tarr . . . delivered the opinion of the court: 
We live in the jurisdiction of two sovereignties, each having its own 
system of courts to declare and enforce its laws in common territory. 
It would be impossible for such courts to fulfil their respective func- 
tions without embarrassing conflict unless rules were adopted by them 
to avoid it. The people for whose benefit these two systems are main- 
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tained are deeply interested that each system shall be effective and 
unhindered in its vindication of its laws. The situation requires, there- 
fore, not only definite rules fixing the powers of the courts in cases of 
jurisdiction over the same persons and things in actual litigation, but 
also a spirit of reciprocal comity and mutual assistance to promote due 
and orderly procedure. 

One accused of crime has a right to a full and fair trial according to 
the law of the government whose sovereignty he is alleged: to have 
offended, but he has no more than that. He should not be permitted to 
use the machinery of one sovereignty to obstruct his trial in the courts 
of the other, unless the necessary operation of such machinery prevents 
his having a fair trial. He may not complain if one sovereignty waives 
its strict right to exclusive custody of him for vindication of its laws in 
order that the other may also subject him to conviction of crime against 
it. In re Andrews, 236 Fed. 300; United States v. Marrin, 227 Fed. 
314. Such a waiver is a matter that addresses itself solely to the dis- 
cretion of the sovereignty making it and of its representatives with 
power to grant it. 

The chief rule which preserves our two systems of courts from actual 
conflict of jurisdiction is that the court which first takes the subject- 
matter of the litigation into its control, whether this be person or prop- 
erty, must be permitted to exhaust its remedy, to attain which it as- 
sumed control, before the other court shall attempt to take it for its 
purpose. 

Delay in the tial of accused persons greatly aids the guilty to escape 
because witnesses disappear, their memory becomes less accurate and 
time lessens the vigor of officials charged with the duty of prosecution. 
If a plea of guilty and imprisonment for one offence is to postpone trial 
on many others, it furnishes the criminal an opportunity to avoid the 
full expiation of his crimes. 

Nor, if that be here important, is thers any difficulty in respect to the 
execution of a second sentence. It can be made to commence when the 
first terminates. . 

But it is argued that when the prisoner is produced in the Superior 
Court, he is still in the custody and jurisdiction of the United States, 
and that the State court cannot try one within its jurisdiction. This 
is a refinement which if entertained would merely obstruct justice. The 
prisoner when produced in the Superior Court in compliance with its 
writ is personally present. He has full opportunity to make his defense 
exactly as if he were brought before the court by his own officer. State 
v. Wilson, 38 Conn. 126, 136. The trial court is given all the jurisdic- 
tion needed to try and hear him by the consent of the United States, 
which only insists on his being kept safely from escape or from danger 
under the eye and control of its officer. This arrangement of comity 
between the two governments works in no way to the prejudice of the 
prisoner or of either sovereignty. 

The question must be answered in the affirmative. 
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KANSAS v. COLORADO. 
» 206 U. 8. 46, 27 S. Ct. 655, 51 L. Ed. 956 (1907). 


[For the facts of this case see below, p. 712. The issue of express 
powers on the part of Congress being disposed of, the question was 
whether in default of express powers Congress might have inherent 
national powers to act. ] 


Mr. Justice Brewer delivered the opinien of the court. . . . 

- . . counsel for the Government relies upon ‘‘the doctrine of 
sovereign and inherent power,’’ adding ‘‘I am aware that in advancing 
this doctrine I seem to challenge great decisions of the court, and 1 
speak with deference.’’ His argument runs substantially along this 
line: All legislative power must be vested in either the state or the 
National Government ; no legislative powers belong to a state government 
other than those which affect solely the internal affairs of that State; 
consequently all powers which are national in their scope must be found . 
vested in the Congress of the United States. But the proposition that 
there are legislative powers affecting the Nation as a whole which belong 
to, although not expressed in the grant of powers, is in direct conflict 
with the doctrine that this is a government of enumerated powers. That. 
this is such a government clearly appears from the Constitution, inde- 
pendently of the Amendments, for otherwise there would be an instru- 
ment granting certain specified things made operative to grant other 
and distinct things. This natural construction of the original body of 
the Constitution is made absolutely certain by the Tenth Amendment. 
This amendment, which was seemingly adopted with prescience of just 
such contention as the present, disclosed the widespread fear that the 
National Government might, under the presence of a supposed general 
welfare, attempt to exercise powers which had not been granted. . . , 
This Article X is not to be shorn of its meaning by any narrow or 
technical construction, but is to be considered fairly and liberally so as 
to give effect to its scope and meaning. . . 


Notz.—The development, at the close of the nineteenth century, of the doctrine 
that the Federal Government possessed in respect to foreign affairs all of the powers 
belonging to other sovereign states, and that these powers were derived from in- 
ternational law and not from the list of powers enumerated in the Constitution, 
naturally made itself felt even in the field of internal affairs. President Theodore 
Roosevelt was one of the outstanding exponents of the new doctrine, basing his 
‘theory of governmental action’? upon arguments put forth in 1785 by James 
Wilson, one of the leaders in the Constitutional Convention two years later, and 
subsequently a Justice of the Supreme Court: 


Though the United States’ in Congress assembled derive from the particular 
States no power, jurisdiction, or right which is not expressly delegated by 
the Constitution, it does not then follow that the United States in Congress 
have no other powers, jurisdiction, or rights, than those delegated by the 
particular States. The United States have general rights, general powers, and 
general obligations, not derived from any particular States, nor from all the 
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particular States taken separately; but resulting from the union of the whole. 
. . . To many purposes the United States are to be considered as one 
undivided, independent nation; and as possessed of all the rights, powers and 
properties by the law of nations incident to such. Whenever an object occurs, 
to the direction of which no particular State is competent, the management 
of it must of necessity belong to the United States in Congress assembled. | 
There are many objects of this extended nature. Wilson; Works (Andrews 
Ed.), I, 557. 


President Roosevelt was seeking by his new theory to enable the Federal Govern- 
ment to fill the vacancies, the so-called ‘‘twilight zone,’’ between the enumerated 
powers of Congress and the local powers of the States which under the circum- 
stances, were unable to regulate certain great business corporations. See Wil- 
loughby, Constitutional Law of the United States, I, § 49. This doctrine of ‘‘in- 
herent’’ federal powers was expressly rejected by the Court in the citation from 
Kansas v. Colorado just given. To the same effect were the later decisions in Ham- 
mer v. Dagenhart, and in the first series of the ‘‘New Deal’’ cases. See below, 
pp. 43 ff. The second series of New Deal cases, beginning with National Labor Rela- 
tions Board v. Jones and Laughlin Steel Corporation, see below p. 354, solve the prob- 
lem by a more liberal interpretation of the scope of interstate commerce. 


HAMMER v. DAGENHART. 
247 U. S. 251, 38 S. Ct. 529, 62 L. Ed. 1101 (1918). 


[For the facts of this case see below, p. 285. The issue was the 
power of Congress to enact the Keating-Owen Act of 1916 prohibiting 
the transportation of the products of child labor in interstate commerce. } 


Mr. Justice Day delivered the opinion of the court. . . . 

In interpreting the Constitution it must never be forgotten that the 
Nation is made up of States to which are entrusted the powers of local 
government. And to them and to the people the powers not expressly 
delegated to the National Government are reserved. Lane County v. 
Oregon, 7 Wall. 71, 76. The power of the States to regulate their purely 
internal affairs by such laws as seem wise to the local authority is in- 
herent and has never been surrendered to the general government. 
New York v. Miln, 11 Pet. 102, 139; Slaughter House Cases, 16 Wall. 
36, 63; Kidd v. Pearson, supra. To sustain this statute would not be 
in our judgment a recognition of the lawful exertion of congressional 
authority over interstate commerce, but would sanction an invasion by 
the federal power of the control of a matter purely local in its char- 
acter, and over which no authority has been delegated to Congress in 
conferring the power to regulate commerce among the States. 

We have neither authority nor disposition to question the motives 
of Congress in enacting this legislation. The purposes intended must 
be attained consistently with constitutional limitations and not by an 
invasion of the powers of the States. This court has no more impor- 
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tant function than that which devolves upon it the obligation to pre- 
serve inviolate the constitutional limitations upon the exercise of au- 
thority, federal and state, to the end that each may continue to 
discharge, harmoniously with the other, the duties entrusted to it by 
the Constitution. 

In our view the necessary effect of this act is, by means of a pro- 
hibition against the movement in interstate commerce of ordinary 
commercial commodities, to regulate the hours of labor of children in 
factories and mines within the States, a purely state authority. Thus 
the act in a twofold sense is repugnant to the Constitution. It not only 
transcends the authority delegated to Congress over commerce but also 
exerts a power as to a purely local matter to which the federal au- 
thority does not extend. The far reaching result of upholding the act 
cannot be more plainly indicated than by pointing out that if Congress 
can thus regulate matters entrusted to local authority by prohibition 
of the movement of commodities in interstate commeree, all freedom 
of commerce will be at an end, and the power of the States over local 
matters may be eliminated, and thus’ our system of government be 
practically destroyed. 


SCHECHTER POULTRY CORPORATION v. UNITED STATES. 
295 U. 8. 495, 55 8. Ct. 837, 79 L. Ed. 1570 (1935). 


[For the facts of this case see below, p. 330. The question at issue was 
the constitutionality of Section three of the National Industrial Re- 
covery Act authorizing the President to approve ‘‘codes of fair competi- 
tion.’’] 


Mr. Curer Justice HucuHes delivered the opinion of the court. 


First. Two preliminary points are stressed by the government with 
respect to the appropriate approach to the important questions pre- 
sented. We are told that the provision of the statute authorizing the 
adoption of codes must be viewed in the light of the grave national 
crisis with which Congress was confronted. Undoubtedly, the condi- 
tions to which power is addressed are always to be considered, when the 
exercise of power is challenged. Extraordinary conditions may call for 
extraordinary remedies. But the argument necessarily stops short of 
an attempt to justify action which lies outside the sphere of constitu- ' 
tional authority. Extraordinary conditions do not create or enlarge 
constitutional power. The Constitution established a national govern- 
ment with powers deemed to be adequate, as they have proved to be 
both in war and peace, but these powers of the national government are 


44 Cases on CoNSTITUTIONAL LAW 


limited by the constitutional grants. Those who act under these grants 
are not at liberty to transcend the imposed limits because they believe 
that more or different power is necessary. Such assertions of extracon- 
stitutional authority were anticipated and precluded by the explicit 
terms of the Tenth Amendment—‘‘The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people.”’ 

The further point is urged that the national crisis demanded a broad 
and intensive co-operative effort by those engaged in trade and indus- 
try, and that this necessary co-operation was sought to be fostered by 
permitting them to initiate the adoption of codes. But the statutory 
plan is not simply one for voluntary effort. It does not seek merely 
to endow voluntary trade or industrial associations or groups with 
privileges or immunities. It involves the coercive exercise of the law- 
making power. The codes of fair competition which the statute attempts 
to authorize are codes of laws. If valid, they place all persons within 
their reach under the obligation of positive law, binding equally those 
who assent and those who do not assent. Violations of the provisions 
of the codes are punishable as crimes. 


UNITED STATES v. BUTLER. 
297 U. S. 1, 56 8. Ct. 312, 80 L. Ed. 477 (1936). 


[For the facts of this case see below, p. 178. The issue was the power 
of Congress to enact the Agricultural Adjustment Act of 1933 providing 
for a system of crop control, in return for financial aid, and the levy- 
ing of taxes to raise revenues from which to make the benefit payments. ] 


Mr. Justice Roperts delivered the opinion of the court. 

The question is not what power the federal government ought to 
have, but what powers in fact have been given by the people. It hardly 
seems necessary to reiterate that ours is a dual form of government; 
that in every state there are two governments; the state and the United | 
States. Each state has all governmental powers save such as the people, 
. by their Constitution, have conferred upon the United States, denied 
to the states, or reserved to themselves. The federal union is a govern- 
ment of delegated powers. It has only such as are expressly conferred 
upon it and such as are reasonably to be implied from those granted. 
In this respect we differ radically from nations where all legislative 
power, without restriction or limitation, is vested in a parliament or 
other legislative body subject to no restrictions except the discretion of 
its members. 

From the accepted doctrine that the United States is a government 
of delegated powers, it follows that those not expressly granted, or 
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reasonably to be implied from such as are conferred, are reserved to 
the states or to the people. To forestall any suggestion to the contrary, 
the Tenth Amendment was adopted. The same proposition, otherwise 
stated, is that powers not granted are prohibited. None to regulate 
agricultural production is given, and therefore legislation by Congress 
for that purpose is forbidden. 

It is an established principle that the attainment of a prohibited end 
may not be accomplished under the pretext of the exertion of powers 
which are granted. ; 

Congress has no power to enforce its commands on the farmer to 
the ends sought by the Agricultural Adjustment Act. It must follow 
that it may not indirectly accomplish those ends by taxing and spending 
to purchase compliance. The Constitution and the entire plan of our 
government negative any such use of the power to tax and to spend as 
the act undertakes to authorize. It does not help to declare that local 
conditions throughout the nation have created a situation of national 
concern ; for this is but to say that whenever there is a widespread simi- 
larity of local conditions, Congress may ignore constitutional limita- 
tions upon its own powers and usurp those reserved to the states. If, 
in lieu of compulsory regulation of subjects within the states’ reserved 
jurisdiction, which is prohibited, the Congress could invoke the taxing 
and spending power as a means to accomplish the same end, clause 1 of 
section 8 of article 1 would become the instrument for total subversion 
of the governmental powers reserved to the individual states. 

Until recently no suggestion of the existence of any such power in 
the federal government has been advanced. The expressions of the 
framers of the Constitution, the decisions of this court interpreting that 
instrument and the writings of great commentators will be searched in 
vain for any suggestion that there exists in the clause under discussion 
or elsewhere in the Constitution, the authority whereby every provision 
and every fair implication from that instrument may be subverted, the 
independence of the individual states obliterated, and the United States 
converted into a central government exercising uncontrolled police 
power in every state of the Union, superseding all local control or regu- 
lation of the affairs or concerns of the states. . 


ASHTON v. CAMERON COUNTY WATER IMPROVEMENT 
DISTRICT NO. ONE. 


298 U. S. 513, 56 S. Ct, 892, 80 L. Ed. 1309 (1936). 


[For the facts of this case see below, p. 474. The issue involved was 
the constitutionality of an act of Congress, May 24, 1934, permitting 
municipal corporations to become voluntary bankrupts with the consent 
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of their respective states. Dissenting stockholders claimed that the act 
was an interference with the powers of the states and, therefore, uncon- 
stitutional. ] 


Mr. Justice McReynozps delivered the opinion of the court. 

Neither consent nor submission by the States can enlarge the powers 
of Congress; none can exist except those which are granted. United 
States v. Butler, decided Jan. 6, 1936, 297 U. S. 1. The sovereignty of 
the State essential to its proper functioning under the Federal Constitu- 
tion cannot be surrendered; it cannot be taken away by any form of 
legislation. See United States v. Constantine, 296 U. S. 287. 

Like any sovereignty a State may voluntarily consent to be sued; 
may permit actions against her political subdivisions to enforce their 
obligations. Such proceedings against these subdivisions have often been 
entertained in Federal courts. But nothing in this tends to support the 
view that the Federal Government, acting under the bankruptcy clause, 
may impose its will and impair State powers—pass laws inconsistent 
with the idea of sovereignty. 

The difficulties arising out of our dual form of government, and the 
opportunities for differing opinions concerning the relative rights of 
State and national governments are many; but for a very long time this 
court has steadfastly adhered to the doctrine that the taxing power of 
Congress does not extend to the States or their political subdivisions. 
The same basic reasoning which leads to that conclusion, we think, re- 
quires like limitation upon the power which springs from the bank- 
ruptcy clause. United States v. Butler, supra. 


Norre.—In Johnson v. Maryland, 254 U. S. 51, 41 S. Ct. 16, 65 L. Ed. 126 (1920), 
involving the conviction in the Maryland courts of an employee of the Post Office 
Department for driving without having obtained a license from the state, the court 
held that the state law violated the immunity of federal officials from state control 
and was, therefore, unconstitutional. 


C. Inherent Sovereign Powers of the Federal Government in Respect 
to Foreign Affairs 


FONG YUE TING v. UNITED STATES. 
149 U. S. 698, 13 S. Ct. 1016, 37 L. Ed. 905 (1893). 


Appeals [including Wong Quan v. United States and Lee Joe v. 
United States] from the Circuit Court of the United States for the 
Southern District of New York. 

These were three writs of habeas corpus, granted by the Circuit Court 
of the United States for the Southern District of New York, upon peti- 
tions of Chinese laborers [Fong Yue Ting and others], arrested and 


= 
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held by the marshal of the district for not having certificates of resi- 
dence, under section 6 of the act of May 5, 1892, e. 60, 

Each petition alleged that the petitioner was arrested and detained 
without due process of law, and that section 6 of the act of May 5, 
1892, was unconstitutional and void. . . . [This section required 
Chinese laborers within the limits of the United States at the time of the 
passage of the act to take out certificates of residence. Those who 
neglected to do so within one year without good cause were made liable 
to deportation. ] 

In each case, the Circuit Court, after a hearing upon the writ of 
habeas corpus and the return of the marshal, dismissed the writ of 
habeas corpus, and allowed an appeal of the petitioner to this court, 
and admitted him to bail pending the appeal. . . . 


Mr. Justice Gray, after stating the facts, delivered the opinion of the 
court. 

The general principles of public law which lie at the foundation of 
these cases are clearly established by previous judgments of this court, 
and by the authorities therein referred to. 

In the recent case of Nishimura Ekiu v. United States, 142 U. 8. 651, 
659, the court, in sustaining the action of the executive department, 
putting in force an act of Congress for the exclusion of aliens, said: 
‘It is an accepted maxim of international law, that every sovereign 
nation has the power, as inherent in sovereignty, and essential to self- 
preservation, to forbid the entrance of foreigners within its dominions, 
or to admit them only in such cases and upon such conditions as it may 
see fit to prescribe. In the United States, this power is vested in the 
national government, to which the Constitution has committed the entire 
control of international relations, in peace as well as in war. It belongs 
to the political department of the government, and may be exercised 
either through treaties made by the President and Senate, or through 
statutes enacted by Congress.’’ 

The same views were more fully expounded in the earlier case of 
Chae: Chan Ping v. United States, 180 U.S. 581, in which the validity 
of a former act of Congress, excluding Chinese laborers from the United 
States, under the circumstances therein stated, was affirmed. 

In the elaborate opinion delivered by Mr. Justice Field, in behalf 
of the court, it was said: ‘‘Those laborers are not citizens of the United 
States; they are aliens. That the government of the United States, 
through the action of the legislative department, can exclude aliens from 
its territory is a proposition which we do not think open to controversy. 
Jurisdiction over its own territory to that extent is an incident of every 
independent nation. It is a part of its independence. If it could not 
exclude aliens, it would be to that extent subject to the control of an- 
other power.’’ ‘‘The United States, in their relation to foreign coun- 
tries and their subjects or citizens, are one nation, invested with powers 
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which belong to independent nations, the exercise of which can be in- 
voked for the maintenance of its absolute independence and security 
throughout its entire’ territory.’’ 130 U. S. 603, 604. 

It was also said, repeating the language of Mr. Justice Bradley in 
Knox v. Lee, 12 Wall. 457, 555: ‘‘The United States is not only a 
government, but it is a national government, and the only government 
in this country that has the character of nationality. It is invested with 
power over all the foreign relations of the country, war, peace, and 
negotiations and intercourse with other nations; all of which are for- 
bidden to the State governments.’’ 130 U. 8. 605. And it was added: 
‘‘For local interests the several States of the Union exist; but for inter- 
national purposes, embracing our relations with foreign nations, we are 
but one people, one nation, one power.’’ 130 U.S. 606. 

The court then went on to say: ‘‘To preserve its independence, and 
give security against foreign aggression and encroachment, is the highest 
duty of every nation, and to attain these ends nearly all other con- 
siderations are to be subordinated. It matters not in what form such 
aggression and encroachment. come, whether from the foreign nation 
acting in its national character, or from vast hordes of its people crowd- 
ing in upon us. The government, possessing the powers which are to be 
exercised for protection and security, is clothed with authority to deter- 
mine the occasion on which the powers shall be called forth; and its 
determination, so far as the subjects affected are concerned, is neces- 
sarily conclusive upon all its departments and officers. . . .”’ 

The right of a nation to expel or deport foreigners, who have not 
been naturalized or taken any steps towards becoming citizens of the 
* country, rests upon the same grounds, and is as absolute and unqualified 
as the right to prohibit and prevent their entrance into the country. 

This is clearly affirmed in dispatches referred to by the court in Chae 
Chan Ping’s Case. In 1856, Mr.' Marcy wrote: ‘‘Every society pos- 
sesses the undoubted right to determine who shall compose its members, 
and it is exercised by all nations, both in peace and war. A memorable 
example of the exercise of this power in time of peace was the passage 
of the alien law of the United States in the year 1798.’’ In 1869, 
Mr. Fish wrote: ‘‘The control of the people within its limits, and the 
right to expel from its territory persons who are dangerous to the 
peace of the State, are too clearly within the essential attributes of 
sovereignty to be seriously contested.’” Wharton’s International Law 
Digest, § 206;.130 U. S. 607. 

The right to exclude or to expel all aliens, or any class of aliens, 
absolutely or upon certain conditions, in war or in peace, being an 
inherent and inalienable right of every sovereign and independent 
nation, essential to its safety, its independence, and its welfare, the 
question now before the court is whether the manner in which Congress 
_ has exercised this right in sections 6 and 7 of the act of 1892 is consistent 

with the Constitution. 
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The United States are a sovereign and independent nation, and are 
vested by the Constitution with the entire control of international rela- 
tions, and with all the powers of government necessary to maintain 
that control and to make it effective. The only government of this 
country, which other nations recognize or treat with, is the government 
of the Union; and the only American flag known throughout the world 
is the flag of the United States. . . . 

The power to exclude or to expel aliens, being a power affecting 
international relations, is vested in the political departments of the 
government, and is to be regulated by treaty or by act of Congress, and 
to be executed by the executive authority according to the regulations 
so established, except so far as the judicial department has been author- 
ized by treaty or by statute, or is required by the paramount law of the 
Constitution, to intervene. . . . ; 

Congress, having the right, as it may see fit, to expel aliens of a par- 
ticular class, or to permit them to remain, has undoubtedly the right 
to provide a system of registration and identification of the members 
of that class within the country, and to take all proper means to carry 
out the system which it provides. . , 

The question whether, and upon what conditions, these aliens shall be 
permitted to remain within the United States being one to be determined 
by the political departments of the government, the judicial department 
cannot properly express an opinion upon the wisdom, the policy or the 
justice of the measures enacted by Congress in the exercise of the powers 
confided. to by the Constitution over this subject. 

Upon careful consideration of the subject, the only conclusion which 
appears to us to be consistent with the principles of international law, 
with the Constitution and laws of the United States, and with the 
previous decisions of this court, is that in each of these cases the judg- 
ment of the Circuit Court, dismissing the writ of habeas corpus, is right 
and must be 

Affirmed. 


Notre.—The importance of this ease lies in the, strong statement it contains of 
the inherent sovereign powers of the Federal Government in foreign affairs. We 
have seen that the Supreme Court has rejected any claim of inherent sovereign 
powers on the part of the Federal Government when the exercise of such powers 
would involve encroachment upon the reserved powers of the States. Above, p. 46. 
But in foreign affairs a different situation has been presented. Here the assump- 
tion of power to protect the rights and fulfill the duties of the United States as a 
sovereign nation among other sovereign nations does not involve a corresponding 
diminution of the powers of the States. In the early case of Sere v. Pitot, 6 
Cranch 332, 3 L. Ed. 240 (1810), involving the government of the Territory of Or- . 
leans, Chief Justice Marshall was inclined to look upon the power to govern terri- 
tory as ‘‘the inevitable consequence of the right to acquire and hold property’’; 
but if that position were contested there was the clause of the Constitution, Art. 
IV, See. III, specifically empowering Congress to ‘‘make all needful rules and 
regulations respecting the territory or other property belonging to the United 
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States.’? Again in American Insurance Co. v. Canter, 1 Pet. 511, 7 L. Ed. 242 
(1828), involving the government of Florida, see below, p. 73, the Chief Justice 
kept within the doctrine of implied powers, although suggesting that the power to 
govern a territory might ‘‘result necessarily from the fact, that it is not within 
the jurisdiction of any particular state, and is within the power and jurisdiction 
of the United States.’’ Later cases, prior to the Civil War, followed the same line 
of reasoning. > 

After the Civil War, in line with the general tendency to enhance the powers of 
the Federal Government, the Supreme Court appears to have thought it unnecessary 
to find a specific delegated power from which to imply the existence of powers 
necessary to enable the United States to maintain its position as a sovereign state 
among other sovereign states. Justice Bradley, in his concurring opinion in the 
Legal Tender Cases, see above p. 48, applied his doctrine of Federal sovereign 
powers to foreign relations as well as to internal affairs. In United States v. 
Kagama, 118 U. S. 375, 6 8. Ct. 1109, 30 L. Ed. 228 (1886), involving the status 
of American Indians, referred to the power of Congress to organize territorial 
governments and make laws for their inhabitants as arising not so much from the 
clause in the Constitution in regard to rules and regulations concerning the terri- 
tory and other property of the United States, ‘‘as from the ownership of the 
country in which its territories are, and the right of exclusive sovereignty which 
must exist in the National Government, and can be found nowhere else.’? In 
Chae Chan Ping v. United States, above, p. 47, the Court spoke of the United 
States as ‘‘one nation, invested with powers which belong to independent nations.’’ 
In Jones v. United States, 137 U. S. 202, 11 S. Ct. 80, 34 L. Ed. 961 (1890), 
involving a conviction for murder committed on one of the guano islands taken over 
under the Act of Congress of 1856, the Court justified the act on the ground that 
‘“‘by the law of nations, recognized by all civilized states, dominion of new terri- 
tory may be acquired by discovery and occupation, as well as by cession and con- 
quest.’’ 

Following the Fong Yue Ting case the doctrine of the inherent sovereign powers 
of the United States in foreign affairs received wide popular support in connection 
with problems arising out of the annexation of Porto Rico and the Philippine 
Islands. See Willoughby, Constitutional Law of the United States, I, §§ 58, 236. 
The most recent expression of the doctrine, in terms stronger than any hitherto 
used, appears in United States v. Curtiss-Wright Export Corporation, 299 U. 8. 
304, 57 S. Ct. 216, 81 L. Ed. 255 (1936), see below, p. 650, where the Court, seek- 
ing to justify the delegation by Congress to the President of power to determine 
the circumstances under which an embargo on the sale of arms and munitions of 
war should go into effect, found that there were fundamental differences ‘‘ between 
the powers of the federal government in respect of foreign or external affairs and 
those in respect of domestic orginternal affairs.’’ ‘‘It results,’?’ said the Court, 
‘‘that the investment of the federal government with the powers of external sov- 
ereignty did not depend upon the affirmative grants of the Constitution. The 
powers to declare and wage war, to conclude peace, to make treaties, to maintain 
diplomatic relations with other sovereignties, if they had never beén mentioned in 
the Constitution, would have vested in the federal government as necessary concomi- 
tants of sovereignty.’’ 

For details as to the interpretation of the laws of Congress on the subject of 
the exclusion and expulsion of aliens, see Corpus Juris Secundum, subtitle 
‘*Aliens’’?; Alexander, Rights of Aliens Under the Federal Constitution ; Wil- 
loughby, op. cit. I, 316 ff. 
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EVANS v. GORE. 
253 U. S. 245, 40 S. Ct. 550, 64 L. Ed. 887 (1920). 


In error to the District Court of the United States for the Western 
District of Kentucky. 

[This was a suit by Judge Walter Evans of the district court for the 
Western District of Kentucky against J. R. Gore, Acting Collector, to 
recover the amount of a tax paid by him under protest on his salary, 
as judge. The tax was collected by authority of the Revenue Act of 
1919. The plaintiff had been appointed to office in 1899. ] 


Mr. Justice VAN DEVANTER delivered the opinion of the court. 

The Constitution establishes three great coordinate departments of 
the national government,—the legislative, the executive, and the judi- 
cial,—and distributes among them the powers confided to that govern- 
ment by the people. Each department is dealt with in a separate article, 
the legislative in the first, the executive in the second, and the judicial 
in the third. Our present concern is chiefly with the third article. It 
defines the judicial power, vests it in one supreme court and such inferior 
courts as Congress may from time to time ordain and establish, and 
declares: 

“The judges, both of the supreme and inferior courts, shall hold their 
offices during good behavior, and shall at stated times, receive for their 
services a compensation, which shall not be diminished during their con- 
tinuance in office.’’ 

The plaintiff insists that the provision in sec. 213 which subjects him 
to a tax in respect to his compensation as judge by its necessary opera- 
tion and effect diminishes that compensation and therefore is repugnant 
to the constitutional limitation just quoted. 

With what purpose does the Constitution provide that the compensa- 
tion of judges ‘‘shall not be diminished during their continuance in 
office’? Is it primarily to benefit the judges, or rather to promote the 
public weal by giving them that independence which makes for an im- 
partial and courageous discharge of the judicial function? Does the 
provision merely forbid direct diminution, such as expressly reducing 
the compensation from a greater to a less sum per year, and thereby 
leave the way open for indirect, yet effective, diminution, such as with- 
holding or calling back a part as a tax on the whole? Or, does it mean 
that the judge shall have a sure and continuing right to the compensa- 
tion, whereon he confidently may rely for his support during his con- 
tinuance in office, so that he need have no apprehension lest his situa- 
tion in this regard may be changed to his disadvantage ? 

The Constitution was framed on the fundamental theory that a larger 
measure of liberty and justice would be assured by vesting the three 
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great powers,—the legislative, the executive, and the judicial,—in sep- 
arate departments, each relatively independent of the others; and it was ~ 
recognized that without this independence—if it was not made both real 
and enduring—the separation would fail of its purpose. All agreed 
that restraints and checks must be imposed to secure the requisite meas- 
ure of independence; for otherwise the legislative department, inherently 
the strongest, might encroach on or even come to dominate the others, 
and the judicial, naturally the weakest, might be dwarfed or swayed by 
the other two, especially by the legislative. 
“ Conscious of the nature and scope of the power being vested in the 
national courts, recognizing that they would be charged with responsi- 
bilities more delicate and important than any ever before confided to 
judicial tribunals, and appreciating that they were to be, in the words 
of George Washington, ‘‘the keystone of our political fabric,’’ the Con- 
vention [of 1787] with unusual accord incorporated im the Constitution 
the provision that the judges ‘‘shall hold their offices during good be- > 
havior, and shall, at stated times receive for their services, a compensa- 
tion, which shall not be diminished during their continuance in office.’’ 
Can there be any doubt that the two things thus coupled in place—the 
clause in respect of tenure during good behavior and that in respect of 
an undiminishable compensation—were equally coupled in purpose? 
And is it not plain that their purpose was to invest the judges with an 
independence in keeping with the delicacy and importance of their task 
and with the imperative need for its impartial and fearless perform- 
ance? : 
These considerations make it very plain, as we think, that the primary 
purpose of the prohibition against diminution was not to benefit the 
judges, but, like the clause in respect of tenure, to attract good and 
competent men to the bench and to promote that independence of action 
and judgment which is essential to the maintenance of the guaranties, 
limitations and pervading principles of the Constitution and to the ad- 
ministration of justice without respect to persons and with equal concern 
for the poor and the rich. Such being its purpose, it is to be con- 
strued, not as a private grant, but as a limitation imposed in the public 
interest; in other words, not restrictively, but in accord with its spirit 
and the principle on which its proceeds. 

Obviously diminution may be effected in more ways than one. 

We conclude that the tax was imposed contrary to the constitutional 
prohibition and so must be adjudged invalid. 

Judgment reversed. 


Mr. Justice Houmes, dissenting : 
[See post, p. 159.] 


Nore.—The classic statement of the doctrine of the separation of powers is 
Madison’s contribution to the Federalist, No. XLVII, where an answer is given 
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to ‘fone of the principal objections’’ to the Constitution, to the effect that it 
violated the ‘‘political maxim, that the legislative, executive, and judiciary de- 
partments ought to be separate and distinct.’’ Madison, in arguing that the charge 
could not be supported, points out that the maxim on which the charge relied 
had been ‘‘totally misconceived and misapplied’’ and that the existing State Con- 
stitutions, which were supposed to recognize the maxim, had not kept the three de- 
partments ‘‘totally separate and distinct,’’ and that some degree of ‘‘mixture’’ 
was admitted by all of them. The charge was, therefore, ‘‘ warranted neither by 
the real meaning annexed to that maxim by its author [Montesquieu], nor by the 
sense in which it has hitherto been understood in America.’’ 

The subject is dealt with in numerous cases before the Supreme Court, chiefly 
those involving the issue of the delegation of legislative power. See post, p. 626. 
A recent examination of the doctrine appears in Springer v. Government of the 
Philippine Islands, 277 U. S. 189, 48 S. Ct. 480, 72 L. Ed. 845 (1928), holding 
the action of the Philippine legislature in conferring executive functions upon its 
own members to be in exvess of its powers under the Organie Act of 1916 which 
created three separate departments of government. Justice Holmes, dissenting, 
commented upon the doctrine of the separation of powers as follows: 


The great ordinances of the Constitution do not establish and divide fields 
of black and white. Even the more specific of them are found to terminate 
in a penumbra shading gradually from one extreme to the other. Property 
must not be taken without compensation, but with the help of a phrase (the 
police power) some property may be taken or destroyed for public use without 
paying for it, if you de net take too much. When we come to the funda- 
mental distinctions it is still more obvious that they must be received with 
a certain latitude or our government could not go on. 

To make a rule of conduct applicable to an individual who but for such ac- 
tion would be free from it is to legislate—yet it is what the judges do when- 
ever they determine which of two competing principles of policy shall prevail. . 
At an early date it was held that Congress could delegate to the courts the 
power to regulate process, which certainly is lawmaking, so far as it goes. 
. . + With regard to the Executive, Congress has delegated to it or to some. 
branch of it the power to impose penalties, . . . to make conclusive deter- 
mination of dutiable values, . . . to establish standards for imports, 

to make regulations as to forest reserves, . . . and other powers 
not needing to be stated in further detail. . . . Congress has authorized the 
President to suspend the operation of a statute, even one suspending commercial 
intercourse with another country, . . . and very recently it has been decided 
that the President might be given power to change the tariff. . . . It is said 
that the powers of Congress cannot be delegated, yet Congress has established the 
Interstate Commerce Commission, which does legislative, judicial and executive 
acts, only softened by a quasi; makes regulations, . . . issues reparation 
orders, and performs executive functions in connection with Safety Appliance 
Acts, Boiler Inspection Acts, ete. Congress also has made effective excursions 
in the other direction. It has withdrawn jurisdiction of a case after it has 
been argued. . . . It has granted an amnesty, notwithstanding the grant 
to the President of the power to pardon. . . . A territorial legislature 
has granted a divorce. . . . Congress has declared lawful an obstruction 
to navigation that this court has declared unlawful. . . . Parallel to the 
case before us Congress long ago established the Smithsonian Institution to 
question which would be to lay hands on the Ark of the Covenant; not to speak 
of later similar exercises of power hitherto unquestioned, so far as I know. 

It does not seem to need argument to show that however we may disguise it 
by veiling words we do not and cannot carry out the distinction between legis- 
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lative and executive action with mathematical precision and divide the branches 
into watertight compartments, were it ever so desirable to do so, which I am 
far from believing that it is, or that the Constitution requires. 


See T. R. Powell, Separation of Powers: Administrative Exercise of Legislative 
and Judicial Power, 27 Pol. Se. Quart. 215 (1912). 


E. The Function of the Judiciary in the Interpretation of the 
Constitution 


MARBURY v. MADISON. 
1 Cranch 137, 2 L. Ed. 60 (1803). 


[Near the end of his term of office President Adams nominated 
William Marbury to. the office of justice of the peace in the District of 
Columbia. The nomination was confirmed by the Senate, the com- 
mission was signed by the President, and the great seal of the United 
States was affixed by the Secretary of State. On the expiration of 
Adams’ term of office, Marbury applied to J ames Madison, Secretary of 
State under Jefferson, for the delivery of his commission. Jefferson 
held that the appointment was not complete until the commission had 
been delivered, and directed Madison to withhold it. Marbury and 
several others similarly cireumstanced then moved the court for a rule 
to James Madison to show cause why a writ of mandamus should not 
issue ordering him to deliver the commission. No cause having been 
shown there was a motion for a writ of mandamus. ] 


The following opinion of the court was delivered by the Curer JustIcE 
[MarsHALu]. 

The first object of i inquiry is—Has the applicant a right to the com- 
mission he demands? . . . [The court finds that as Marbury’s ap- 
pointment was complete he has a right to the commission. ] 

2. This brings us to the second inquiry; which is: If he has a 
right, and that right has been violated, do the laws of his country afford 
him a remedy? . . . [The court finds that they do.] 

3. It remains to be inquired whether he is entitled to the remedy 
for which he applies? This depends on Ist. The nature of the writ 
applied for; and 2nd. The power of this court. 
‘Ist. The nature of the writ. . . . This, then, is a plain case for a 
mandamus, either to deliver the commission, or a copy of it from the 
record; and it only remains to be pee whether it can issue from 
this court? 

The act to establish the judicial courts of the United States author- 
izes the supreme court ‘‘to issue writs of mandamus, in cases warranted 
by the principles and usages of law, to any courts appointed, or persons 
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holding office, under the authority of the United States.’”?> . . . The 
constitution vests the whole judicial power of the United States in one 
supreme court, and such inferior courts as congress shall, from time to 
time, ordain and establish. . . . In the distribution of this power, 
it is declared, that ‘‘the supreme court shall have original jurisdiction, 
in all cases affecting ambassadors, other public ministers and consuls, 
and those in which a state shall be a party. In all other cases, the 
supreme court shall have appellate jurisdiction.’”’ . . . Ifit had been 
intended to leave it in the discretion of the legislature, to apportion the 
judicial power between the supreme and inferior courts, according to the - 
_ will of that body, it would certainly have been useless to have pro- 
ceeded further than to have defined the judicial power, and the tribunals 
in which it should be vested. The subsequent part of the section is mere 
surplusage—is entirely without meaning, if such is to be the construc- 
tion. . . . To enable this court, then, to issue a mandamus, it must 
be shown to be an exercise of appellate jurisdiction, or to be necessary 
to enable them to exercise appellate jurisdiction. . . . It is the 
essential criterion of appellate jurisdiction, that it revises and corrects 
the proceedings in a cause already instituted, and does not create that 
cause. Although, therefore, a mandamus may be directed to courts, yet 
to issue such a writ to an officer, for the delivery of a paper, is, in effect, 
the same as to sustain an original action for that paper, and therefore, 
seems not to belong to appellate, but to original jurisdiction. Neither is 
it necessary in such a case as this, to enable the court to exercise its 
appellate jurisdiction. The authority, therefore, given to the supreme 
court, by the act establishing the judicial courts of the United States, 
to issue writs of mandamus to public officers, appears not to be war- 
ranted by the constitution ; and it becomes necessary to inquire whether 
‘a jurisdiction so conferred can be exercised. 

The question, whether an act, repugnant to the constitution, can 
become the law of the land, is a question deeply interesting to the United 
States; but, happily, not of an intricacy proportioned to its interest. 
It seems only necessary to recognize certain principles, supposed : to 
have been long and well established, to decide it. That the people have 
an original right to establish, for their future government, such prin- 
ciples as, in their opinion shall most conduce to their own happiness, is 
the basis on which the whole American fabric has been erected. The 
exercise of this original right is a very great exertion; nor can it, nor 
ought it, to be frequently repeated. The principles, therefore, so estab- 
lished, are deemed fundamental; and as the authority from which they 
proceed is supreme, and can seldom act, they are designed to be per- 
manent. 

This original and supreme will organizes the government, and assigns 
to different departments their respective powers. It may either stop 
here, or establish certain limits not to be transcended by those depart- 
ments. The government of the United States is of the latter description. 


56 Casss on ConstituTIOnaL Law 


The powers of the legislature are defined and limited; and that those © 
limits may not be mistaken, or forgotten, the constitution is written. 
To what purpose are powers limited, and to what purpose is that limi- 
tation committed to writing, if these limits may, at any time, be passed 
by those intended to be restrained? The distinction between a govern- 
ment with limited and unlimited powers is abolished, if those limits do 
not confine the persons on whom they are imposed, and if acts pro- 
hibited and acts allowed, are of equal obligation: It is a proposition too 
plain to be contested, that the constitution controls any legislative act 
repugnant to it; or that the legislature may alter the constitution by an 
ordinary act. 

Between these alternatives, there is no middle ground. The consti- 
tution is either a superior paramount law, unchangeable by ordinary 
means, or it is on a level with ordinary legislative acts, and, like other 
acts, is alterable when the legislature shall please to alter it. If the 
former part of the alternative be true, then a legislative act, contrary 
to the constitution, is not law; if the latter part be true, then written 
constitutions are absurd attempts, on the part of the people, to limit a 
power, in its own nature, illimitable. 

Certainly, all those who have framed written constitutions contem- 
plate them as forming the fundamental and paramount law of the 
nation, and.consequently, the theory of every such government must be, 
that an act of the legislature, repugnant to the constitution, is void. 
This theory is essentially attached to a written constitution, and is, 
consequently, to be considered, by this court, as one of the fundamental 
principles of our society. It is not, ehereroxe. to be lost sight of, in the 
further consideration of this subject. 

If an act of the legislature, repugnant to the constitution, is void, 
does it, notwithstanding its invalidity, bind the courts, and oblige them 
to give it effect? Or, in other words, though it be not law, does it 
constitute a rule as operative as if it was a law? This would be to over- 
throw, in fact, what was established in theory; and would seem, at first 
view, an absurdity too gross to be insisted on. It shall, however, receive 
a more attentive consideration. 

It is, emphatically, the province and duty of the judicial department, 
to say what the law is. Those who apply the rule to particular cases, 
must of necessity expound and interpret that rule. If two laws conflict 
with each other, the courts must decide on the operation of each. So, 
if a law be in opposition to the constitution; if both the law and the 
constitution apply to a particular case, so that the court must either 
decide that case, conformable to the law, disregarding the constitution ; 
or conformable to the constitution, disregarding the law; the court 
must determine which of these conflicting rules governs the case; this is 
of the very essence of judicial duty. If then, the courts are to regard 
the constitution, and. the constitution is superior to any ordinary act 
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of the legislature, the constitution, and not such ordinary act, must 
govern the case to which they both apply. 

Those, then, who controvert the principle, that the constitution is to 
be considered, in court, as a paramount law, are reduced to the necessity 
of maintaining that courts must close their eyes on the constitution, and 
see only the law. This doctrine would subvert the very foundation of 
all written constitutions. It would declare that an act which, accord- 
ing to the principles and theory of our government, is entirely void, 
is yet, in practice, completely obligatory. It would declare, that if 
the legislature shall do what is expressly forbidden, such act, notwith- 
standing the express prohibition, is in reality effectual. It would be 
giving to the legislature a practical and real omnipotence, with the 
same breath which professes to restrict their powers within narrow 
limits. It is prescribing limits, and declaring that those limits may be 
passed at pleasure. That it thus reduces to nothing, what we have 
deemed the greatest improvement on political institutions, a written 
constitution, would, of itself, be sufficient, in America, where written 
constitutions have been viewed with so. much reverence, for rejecting 
the construction. But the peculiar expressions of the constitution of the 
United States furnish additional arguments in favor of its rejection. 
The judicial power of the United States is extended to all cases arising 
under the constitution. Could it be the intention of those who gave 
this power, to say, that in using it, the constitution should not be looked 
into? That a case arising under the constitution should be decided, 
without examining the instrument under which it arises? This is too 
extravagant to be maintained. In some cases, then, the constitution 
must be looked into by the judges. And if they can open it at all, what 
part of it are they forbidden to read or to obey? 

There are many other parts of the constitution which serve to illus- 
trate this subject. It is declared, that ‘‘no tax or duty shall be laid 
on articles exported from any state.’’ Suppose, a duty on the export of 
cotton, of tobacco, or of flour; and a suit instituted to recover it. 
Ought judgment to be rendered in such a case? ought the judges to 
close their eyes on the constitution, and only see the law? 

- The constitution declares ‘‘that no bill of attainder or ex post facto 
law shall be passed.’’ If, however, such a bill should be passed, and a 
person should be prosecuted under it; must the court condemn to death 
those victims whom the constitution endeavors to preserve ? 

‘‘No person,’’ says the constitution, ‘‘shall be convicted of treason, 
unless on the testimony of two witnesses to the same overt act, or on 
confession in open court.’’ Here, the language of the constitution is 
addressed especially to the courts. It prescribes, directly for them, 
a rule of evidence not to be departed from. If the legislature should 
change that rule, and declare one witness, or a confession out of court, 


58 ~ Cases on ConstTITUTIONAL LAW 


sufficient for conviction, must the constitutional principle yield to the 
legislative act? 

From, these, and many other ‘selections which might be made, it is 
apparent, that the framers of the constitution contemplated that instru- 
ment as a rule for the government of courts, as well as of the legislature. 
Why otherwise does it direct the judges to take an oath to support it? 
This oath certainly’ applies in an especial manner, to their conduct in 
their official character. How immoral to impose it on them, if they were 
to be used as the instruments, and the knowing instruments, for vio- 
lating what they swear to support! 

The oath of office, too, imposed by the legislature, is completely 
demonstrative of the legislative opinion on this subject. It is in these 
words: ‘‘I do solemnly swear, that I will administer justice, without 
respect to persons, and do equal right to the poor and to the rich; and 
that I will faithfully and impartially discharge all the duties incumbent 
on me as , according to the best of my abilities and understanding, 
agreeable to the constitution and laws of the United States.’’ Why 
does a judge swear to discharge his duties agreeably to the constitution 
of the United States, if that constitution forms no rule for his govern- 
ment? if it is closed upon him, and cannot be inspected by him? If 
such be the real state of things, this is worse than solemn mockery. To 
prescribe, or. to take this oath, becomes equally a-crime. 

It is also not entirely unworthy of observation, that in declaring what 
shall be the supreme law of the land, the constitution itself is first men- 
tioned ; and not the laws of the United States, generally, but those only 
which shall be made in pursuance of the constitution, have that rank. 

Thus, the particular phraseology of the constitution of the United 
States confirms and strengthens the principle, supposed to be essential 
to all written constitutions, that a law repugnant to the constitution is 
void; and that courts, as well as other departments, are bound by that 
instrument. 

The rule must be discharged. 


Norr.—The principle announced by Chief Justice Marshall in Marbury v. Madi- 
son, that the judicial department is the body which must finally determine whether 
an act of Congress is to be enforced as the law of the land, was not a novel and 
unprecedented doctrine in American constitutional experience, although the decision 
itself was the occasion of a bitter political controversy. The significance of the 
case at the time was not so much its recognition of the power of the Court to 
pass upon the validity of an act of Congress, but rather the encroachment of the 
Court upon the authority of the Executive Department. See Warren, History of 
the Supreme Court, rev. ed. I; 231 ff. In the public mind of the period economic 
and political issues were the dominant factor in the approval expressed for or 
criticism directed against the principle of judicial review. The background of prec- 
edent was too abstract a matter to be given much consideration. 

Prior to the Revolution, the American colonies had been accustomed to appeals 
to the King in Council not only to overrule decisions of the colonial courts but to 
set aside enactments of colonial legislatures when these were found to be in contra- 
vention of the colonial charters or of the laws of England. In the royal colonies 
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enactments of the colonial legislatures had to be submitted to the Crown, and 
such as did not meet with its approval were ‘‘disallowed.’’ The ground for disal- 
lowing colonial legislation was chiefly the alleged lack of authority on the part of 
the colonial legislature to enact the measure; but the expediency of the enactment 
was at times brought into question. Enactments were disallowed from Virginia 
in 1677, from Rhode Island in 1704, from Connecticut in 1705, from North Carolina 
in 1747, from Pennsylvania in 1760, from New Hampshire in 1764, and from Mas- 
sachusetts in 1772. In all, 8563 colonial acts were submitted to the Privy Council, 
of which 469, were disallowed. See Russell, The Review of Colonial Legislation 
by the King in Council. Andrews, Colonial Period of American History, IV, 166. 

Appeals to the Privy Council from the colonial courts, amounting to more than 
260 in number, frequently involved an alleged conflict between a legislative enact- 
ment and the charter of the particular colony. The best known case is that of 
Winthrop v. Lechmere (1727-28), Thayer, Cases on Constitutional Law, I, 34, in 
which the appellant argued that an act of the General Assembly of Connecticut 
entitled ‘‘An Act for the Settlementeof Intestates’ Estates’’ was void ‘‘as not 
being warranted by the Charter’’; and the Privy Council so advised His Majesty, 
who thereupon issued a decree declaring the Act ‘‘nuil and void and of no force or 
effect whatever.’’ See Schlesinger, ‘‘Colonial Appeals to the Privy Couucil,’’ 28 
Pol. Sc. Quart., 279, 433; Andrews, op. cit. IV, 424. 

After the Revolution the courts of a number of the separate States undertook 
to determine the validity of acts of the legislature in cases presented to them. In 
Commonwealth v. Caton, Virginia, 1782, the facts did not require the court to pass 
upon the question directly, but Chanceller Wythe undertook to lay down the rule 
by which the court would have been guided if the ease had presented the issue: 


If the whole legislature, an event to-be deprecated, should attempt to over- 
leap the bounds prescribed for them by the people, I, in administering the 
public justice of the country, will meet the united powers at my seat in this 
tribunal; and, pointing to the Constitution, will say to them, here is the limit 
of your authority, and hither shall you go, but no further. 


The dictum is all the more interesting because of the fact that the Chancellor 
was preceptor in law of John Marshall when the future Chief ence was a student 
at the College of William and Mary. 

More important is the case of ‘Trevett v. Weeden, Rhode Iskand, 1786, in which 
the judges, although dismissing the ease for lack of jurisdiction, nevertheless de- 
clared a legal tender law invalid. Having been summoned before the legislature 
to give an account of the decision the judges were unable to satisfy that body, 
with the result that all but one of them lost their seats at the expiration of their 
terms. See, Records of State of Rhode Island and aT vae Once Plantations, ed. by 
J. R. Bartlett, X, 215. 

The debates in the Constitutional Convention of 1787 clearly indicate that the 
‘delegates expected the new Federal courts to pass upon the constitutionality of 
acts of Congress, in line with the practice of State courts in passing upon 
acts of the State legislatures. See Warren, The Making of the Constitution, 331 ff. 
In the debates before the State Conventions which met to ratify the Constitution, 
John Marshall, speaking in the Virginia Convention, said: ‘‘If they [the Congress] 
were to make a law not warranted by any of the powers enumerated, it would be 
considered by the judges as an infringement of the Constitution which they are to 
guard. They would not consider such a law as coming under their jurisdiction. 
They would declare it void.’’ Elliot’s Debates, III, 553. Patrick Henry, one of 
whose reasons for opposing the adoption of the Federal Constitution was his fear 
that the judiciary had not been made sufficiently independent of the other depart- 
ments, said in the same body, ‘‘I take it as the highest encomium of this country, 
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that the acts of the legislature, if unconstitutional, are liable to be opposed by the 
judiciary.’’ Ib., ITI, 325. Similar declarations were made in many other States, 
as for instance by William R. Davie in the North Carolina Convention, Ib., IV, 155; 
by Oliver Ellsworth in the Connecticut Convention, Ib., II, 196; by Samuel Adams 
in the Massachusetts Convention, Ib., II, 151; by Charles Pinckney in the South 
Carolina Legislature, Ib., IV, 257; and by James Wilson in the Pennsylvania Con- 
vention, Ib., II, 489; while Alexander Hamilton made the same idea current through- 
out the country by saying in the Federalist: 


The interpretation of the laws is the proper and peculiar province of the 
courts. A Constitution is, in fact, and must be regarded by the judges as a 
fundamental law. It must therefore belong to them to ascertain its meaning, 
as well as the meaning of any particular act proceeding from the legislative 
body. If there should happen to be an irreconcilable variance between the 
two, that which has the superior obligation and validity ought, of course, to 
be preferred: In other words, the Constitution ought to be preferred to the 
statutes, the intention of the people to the intention of their agents. The Fed- 
eralist, No. 78. 


As early as 1792 Judges of the Federal Circuit Courts had undertaken to pro- 
nounce an act of Congress unconstitutional; but the circumstances attending the 
decision were not such as to give rise to accusations in Congress or by the Execu- 
tive of the éncroachment of the courts upon legislative and executive functions. In 
Hayburn’s Case, 2 Dall. 409, 1 L. Ed. 436 (1792) the Judges of the Circuit Court 
sitting in Pennsylvania refused to pass upon the claims of invalid pensioners, in 
view of the provision in the Act of March 23, 1792, that the decisions of the Court 
would be subject to revision by the Secretary of War and by Congress. The Judges 
of the Circuit Court sitting in New York believed that Congress was assigning to 
the courts duties which were not ‘‘properly judicial’’; but they were willing, in a 
spirit of cooperation, to act as requested. The Judge sitting in the Southern Cir- 
cuit also believed the act to be unconstitutional. In taking their position however, 
the Judges were merely defending their own proceedings against a right of revision 
by the Legislative or Executive Departments and they were not directly challenging 
their authority. 

Apart from political criticism directed against the decision in Marbury v. Madi- 
son on ground of alleged ‘‘usurpation’’ of legislative and executive functions, the 
decision has been attacked on the ground that the Court, although believing that 
it had no jurisdiction in the case, went out of its way to pass upon the issues raised 
by it, contrary to the usual procedure. In justification of Marshall’s procedure 
it is pointed out that under the circumstances a decision on the points at issue 
had to be made sooner or later, and the Supreme Court was obviously the body to 
make the final decision. 

The criticism directed against Marshall’s argument based upon the nature of a 
written constitution is better founded. It is pointed out that in a number of other 
countries having written constitutions the courts are not permitted to pass upon the 
constitutionality of acts of the legislature. Even Marshall’s argument based upon 
the Constitution as the supreme law of the land is said to be defective because 
of its unwarranted premise drawn from the nature of a written constitution. See 
on this point, Willoughby, Constitutional Law of the United States, rev. ed. I, §4. 
Conceding, however, that, in default of express words in the Constitution conferring 
the power of judicial review, the Court should have more properly resorted to prec- 
edent and to evidence of the intentions of the framers of the Constitution in reach- 
ing its conclusions, it may nevertheless be said in explanation of Marshall’s argu- 
ment that the very fact that a written constitution was required to set forth the 
elaborate restrictions and limitations upon the powers of Congress, taken in conjunc- 
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tion with the experience of the colonies with charters enumerating specific rights 
and privileges, gave ground for the inference that the formal written character of 
the document might be relied upon to justify the judiciary in claiming to be its ulti- 
mate interpreter. 

From the institution of the Supreme Court in 1789 down to the October term 1941 
the Court has disposed of more than forty thousand eases. In seventy-seven of 
these, covering a period of one hundred and fifty two years, the Court has held 
laws of Congress unconstitutional. In the following table the figures in the last 
column indicate how the Court divided. Where no figures are given the report of 
the case does not show that the decision was not unanimous. 


Cases in which the Supreme Court has declared Acts of Congress Unconstitutional. 


Date Cases Statutes Vote 
1803 Marbury v. Madison, 1 Cranch, 137 iS. 81 
1857 Scott v. Sandford, 19 How. 393 3S. 548 6-3 
1865 Gordon v. United States, 2 Wall. 561; 117 U. 8. 

697 ; 12 8. 765, sec. 14 8-2 
1867 Ex parte Garland, 4 Wall. 33 13 8. 424 5-4 
1868 Reichert v. Felps, 6 Wall. 160 2 8. 677 
1869 The Alicia, 7 Wall. 571 13882310 
1870 Hepburn v. Griswold, 8 Wall. 603 12 8. 345, 532, 709 5-3 
1870 United States v. DeWitt, 9 Wall. 41 14S. 484 
1870 The Justices v. Murray, 9 Wall. 274 12 S. 756 

13 8. 281, 479 8-1 

1871 The Collector v. Day, 11 Wall. 113 iv S. 137, 479 
1872 United States v. Klein, 13 Wall. 128 16 8S. 235 7-2 
1873 United States v. Baltimore & Ohio Ry,., 17 Wall. 

322 14 §. 98, 138 7-2 
1876 United States v. Reese, 92 U. S. 214 16 S. 140 7-2 
1878 United States v. Fox, 95 U. S. 670 R. S. 5132, subsec. 9 
1879 Trade Mark Cases, 100 U. S. 82 R. S. 4937-4947 
1883 United States v. Harris, 106 U. 8. 629 R. S. 5519 8-1 
1883 Civil Rights Cases, 109 U.S. 3 18 8. 335 8-1 
1886 Boyd v. United States, 116 U. S. 616 18 S. 187 7-2 
1887 Baldwin v. Franks, 120 U. 8. 678 R. 8. 5519 7-1 
1888 Callan v. Wilson, 127 U. S. 540 15 S. 76 
1893 Monongahela Nav. Co. v. U. S., 148 U.S. 312 25 8. 411 
1895 Pollock v. Farmers’ L. & T. Co., 157 U. S. 429 28 S. 553-560 6-2 
1895 Same—Rehearing, 158 U. S. 601 28 S. 553-560 5-4 
1896 Wong Wing v. United States, 163 U. S. 228 27 S, 25 
1899 Kirby v. United States, 174 U. S. 47 18 S. 479 6-2 
1899 Jones v. Meehan, 175 U.S. 1 28 S. 1018 
1901 Fairbank v. United States, 181 U. S. 283 30 S. 459, 462 5-4 
1903 James v. Bowman, 190 U. S. 127 R. S. 5507 6-2 
1905 Matter of Heff, 197 U. S. 488 29 S. 506 8-1 
1905 Rassmussen v. United States, 197 U. S. 516 31.8. 358 
1906 Hodges v. United States, 203 U. S. 1 R. S. 1977 7-2 
1908 Employers’ Liability Cases, 207 U. S. 463 34 S. 232 5-4 
1908 Adair v. United States, 208 U. S. 161 30 S. 428 6-2 
1909 Keller v. United States,“213 U. S. 138 34 S. 899 6-3 
1909 United States v. Evans, 213 U. S. 297 31 8. 1341 
1911 Muskrat v. United States, 219 U. S. 346 34 8. 1028 
1911 Coyle v. Oklahoma, 221 U. S. 559 34 8. 269 7-2 
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Cases Statutes 
Choate v. Trapp, 224 U. 8S. 665 35 S. 313 
‘Butts v. Mer. & Miners’ Co., 230 U. S. 126 18 S. 336 
United States v. Hvoslef, 237 U. S. 1 30 S. 460 
Thames & Mersey Mar. Ins. Co. v. U. S., 237 
WWE ttsy ih) 30 S. 448, 461 

Hammer v. Dagenhart, 247 U. S. 251 39 S. 675 
Kniekerboeker Ice Co. v. Stewart, 253 U. 8. 149 40 S. 395 
Eisner v. Macomber, 252 U. 8S. 189 39 S. 757 
Evans v. Gore, 253 U. 8S. 245, 40 S. 1065 


United States v. Cohen Grocery Co., 255 U. 8. (40 S. 276 
81 41 S. 297 
Weeds, Inc. v. United States, 255 U. S. 109 418. 298 


: 36 S. 822 
Newberry v. United States, 256 U. S. 232 j3r S. 25 
United States v. Morcland, 258 U. 8. 433 34 S. 86 
Child Labor Tax Case, 259 U. S. 20 40 S. 1057, 1138 
Hill v. Wallace, 259 U. S. 44 42 S. 187 
Keller v. Potomac Electric Co., 261 U. 8. 428 37 §. 974 
Adkins v. Children’s Hospital, 261 U. 8. 525 4058. 960 
Spalding & Bros. v. Edwards, 262 U. S. 66 40 S. 300, 316 
Washington v. Dawson, 264 U. S. 219 42 S. 634 
Miles v. Graham, 268 U. S. 501 40 S. 1057 
Trusler v. Crooks, 269 U. S. 475 42 8. 187 
Myers v. United States, 272 U. S. 52 19 S. 80 
Nichols v. Coolidge, 274 U. S. 531 40 S. 1097 
Untermyer v. Anderson, 276 U. S. 440 43 S. 313 
National Life Insurance Co. v. United States, 

277 U. S. 508 : 42 8. 261 
Indian Motorcycle Co. v. United States, 283 , 

U. 8. 570 43 S$. 322 
Heiner v. Donnan, 285 U. S. 312 44 S. 70 
Burnet v. Coronado Oil and Gas Co., 285 U. S. 

393 40 S. 302, 1075 
Booth v. United States, 291 U. S. 339 48 S. 307 
Lynch v. United States, 292 U. S. 571 48 S. 11 
Panama Refining Co. y. Ryan et al., 293 U. S. 

388 48 S. 200 
Perry v. United States, 294 U. S. 330 48 S. 113 
Railroad Retirement Bd. y. Alton R. R., 295 

U.S. 330 48 S. 1283 
Schechter Poultry Corp. v. United States, 295 

U. 8. 495 48 8. 195 
Louisville Joint Stock Land Bank vy. Radford, 

295 U. S. 555 48 S. 1289 
United States v. Constantine, 296 U. S. 287 44 §. 95 
Hopkins Federal Savings and Loan Association 

v. Cleary, 296 U. 8. 315 48 S. 134, 646 
United States v. Butler, 297 U. S. 1 48 S. 31 
Rickert Rice Mills v. Fontenot, 297 U. 8. 110 49 8.°750 
Carter v. Carter Coal Co., 298 U. 8. 238 A 49 S. 991 
Ashton vy. Cameron County, Water Improvement 

District, 298 U. 8. 513 48 8. 798 


Vote 


5-4 


5-4 
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See Library of Congress (W. C. Gilbert) Provisions of Federal Law Held Uncon- 
stitutional by the Supreme Court of the United States. Government Printing Office, 
1936. No laws were held unconstitutional from 1936 to Dee. 1, 1941. 

There is voluminous literature upon the power of the courts to disregard uncon‘ 
stitutional legislation. Besides the anthorities cited above, see Baldwin, The Amer- 
ican Judiciary; Beard, The Supreme Court and the Constitution; Brinton Cox, 
Judicial Power and Unconstitutional Legislation; Corwin, The Doctrine of Judicial 
Review; The Twilight of the Supreme Court (1934); Court Over Constitution 
(1938) ; The «¢ Higher Law’’ Background of American Constitutional Law, 42 
Harv. L. Rev. 149, 365; Dougherty, Power of the Federal Judiciary Over Legisla- 
tion; Haines, the eee Doctrine of Judicial Supremacy; McLaughlin, The 
Courts, the Constitution and Parties; Meigs, The Judiciary and the Constitution; 
Moore, The Supreme Court and Unconstitutional Legislation; von Moschzisker, 
Judicial Review of Legislation; Hughes, The Supreme Court of the United States 
(1928, 1936); Bates, E. S., The Story of the Supreme Court (1936); Alfange, Dean, 
The Supreme Court and the National Will (1937); C. G. Haines, Judicial Review 
of Acts of Congress and the Need for Constitutional Reform, 45 Yale L. J. 816 
(1936). 


CHICAGO & GRAND TRUNK RAILWAY CO. v. WELLMAN. 
143 U. S. 339, 12 8. Ct. 400, 36 L. Ed. 176 (1892). 


Error to the Supreme Court of the State of Michigan. 

[In 1889 the Legislature of Michigan enacted a law fixing the arcane 
to be charged by railways for the carriage of passengers. On the day 
that the law became effective the plaintiff, Wellman, sought to buy a 
railway ticket at the new rates, was refused and brought suit for damages 
as provided in the act. At the trial an agreed statement as ta the earn- 
ings and expenses of the railway was submitted. Two employees of the 
railway testified that its revenues could not be increased by an inerease 
of freight rates because of competition. There were no other witnesses 
or evidence. The railway asked for an instruction that the act was un- 
constitutional. This was refused and an exception taken. The Supreme 
Court of Michigan sustained the ruling of the trial court and its judg- 
ment for the plaintiff. The railway then sued out a writ of error. ] 


Mr. Justice BREWER delivered the opinion of the court. . . . 

The Supreme Court of Michigan in passing upon the present case, felt 
constrained to make this observation: 

“It being evident from the record that this was a friendly suit be- 
tween the plaintiff and the defendant to. test the constitutionality of 
this legislation, the attorney-general, when it was brought into this court 
upon writ of error, very ‘properly interposed and secured counsel to rep- 
resent the public interest. In the stipulation of facts or in the taking of 
testimony in the court below neither the attorney-general nor any other 
person interested for or employed in behalf of the people of the State 
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took any part. What difference there might have been in the record 
had the people been represented in the court below, however, under 
our view of the case, is not of material inquiry.’’. 

Counsel for plaintiff in error, referring to this, does not question or 
deny, but says: ‘‘The attorney-general speaks of the case as evidently 
a friendly case, and Justice Morse, in his opinion, also so speaks of it. 
This may be conceded; but what of it? There is no ground for the 
claim that any fraud or trickery has been practiced in presenting the 
testimony.’’ ’ 

We think there is much in the suggestion. The theory upon which, 
apparently, this suit was brought is that parties have an appeal from 
the legislature to the courts; and that the latter are given an immediate 
and general supervision of the constitutionality of the acts of the former. 
Such is not true. Whenever, in pursuance of an honest and actual an- 
tagonistic assertion of rights by one individual against another, there 
is presented a question involving the validity of any act of any legis- 
lature, State or Federal, and the decision necessarily rests on the com- 
petency of the legislature to so enact, the court must, in the exercise of 
its solemn duties, determine whether the act be constitutional or not; 
but such an exercise of power is the ultimate and supreme function of 
courts. It is legitimate only in the last resort, and as a necessity in the 
determination of real, earnest, and vital controversy between individuals. 
It never was the thought that, by means of a friendly suit, a party 
beaten in the legislature could transfer to the courts an inquiry as to the 
constitutionality of the legislative act. 

These observations are pertinent here. On the very day the act went 
into force the application for a ticket is made, a suit commenced, and 
within two months a judgment obtained in the trial court; a judgment 
rendered not upon the presentation of all the facts from the lips of wit- 
nesses, and a full inquiry into them, but upon an agreed statement which 
precludes inquiry into many things which necessarily largely enter into 
the determination of the matter in controversy. A single suggestion 
in this direction: It is agreed that the defendant’s operating expenses 
for 1888 were $2,404,516.54. Of what do these operating expenses con- 
sist? Are they made up partially of extravagant salaries—fifty to one 
hundred thousand dollars to the president, and in like proportion to sub- 
ordinate officers? Surely, before the courts are called upon to adjudge 
an act of the legislature fixing the maximum: passenger rates for railroad 
companies to be unconstitutional, on the ground that its enforcement 
would prevent the stockholders from receiving any dividends on their 
investments, or the bondholders any interest on their loans, they should 
be fully advised as to what is done with the receipts and earnings of the 
company ; for if so advised, it might clearly appear that a prudent and 
honest management would, within the rates prescribed, secure to the 
bondholders their interest, and to the stockholders reasonable dividends. 
While the protection of vested rights of property is a supreme duty of 
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the courts, it has not come to this, that the legislative power rests sub- 
servient to the discretion of any railroad corporation which may, by 
exorbitant and unreasonable salaries, or in some other improper way, 
transfer its earnings into what it is pleased to call ‘‘operating expenses.’’ 
We do not mean to insinuate aught against the actual management of 
the affairs of this company. The silence of the record gives us no infor- 
mation, and we have no knowledge outside thereof, and no suspicion of 
wrong. Our suggestion is only to indicate how easily courts may be mis- 
‘led into doing grievous wrong to the public, and how careful they should 
be to not declare legislative acts unconstitutional upon agreed and gen- 
eral statements, and without the fullest disclosure of all material facts. 
Judgment affirmed. 


Nots.—The principle announced in this case has been consistently. maintained 
by the Supreme Court. To it must be added the further principle that the Court, 
with rare exceptions, confines itself to the issues brought before it and will not go 
out of its way to pass upon the constitutionality of a Federal or State law unless 
necessary to the decision of the -case. 

For a survey. of the conditions under which laws are declared unconstitutional, 
see Willoughby, Constitutional Law of. the United States, I, Chap. I; Cushman, 
Constitutional Decisions by a Rare Majority of the Court, 19 Mich. L. Rey. ideles 


F. Equality of the States Within the Union 


COYLE v. SMITH. 
221 U. S. 559, 31 S. Ct. 688, 55 L. Ed. 853 (1911). 


Error to the Supreme Court of Oklahoma. 

[The enabling act of June 16, 1906, by which Congress provided for 
the admission of Oklahoma to the Union, provided that the capital of 
the new State ‘‘shall temporarily be at the city of Guthrie and shall 
not be changed therefrom previous to A. D. 1913,’’ and that mean- 
while no public money, except so far as necessary, should be appro- 
priated for buildings at the capital. It also ‘provided that the con- 
stitutional convention should, ‘‘by ordinance irrevocable, accept the 
terms and conditions of this act.’’ Such an ordinance was adopted 
by the convention and was ratified by the people. In 1910 the Legisla- 
ture provided for the removal of the capital from Guthrie to Oklahoma 
City and made appropriations for the erection of buildings at the new 
capital. In a proceeding brought by Coyle, an owner of property in 
Guthrie, against Smith, Secretary of State of Oklahoma, to test the 
legality of the act, it was sustained by the Supreme Court of Oklahoma. 
Thereupon this writ of error was sued out. ] 


Mr. Justice LuRTON delivered the opinion of the court. < 
The power to locate its own seat of government and to determine 
when and how it shall be changed from one place to another, and to 
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appropriate its own public funds for that purpose, are essentially and 
peculiarly state powers. That one of the original thirteen States could 
now be shorn of such powers by an act of Congress would not be for a 
moment entertained. The question then comes to this: Can a State 
be placed upon a plane of inequality with its sister States in the Union 
if the Congress chooses to impose conditions which so operate, at the 
time of its admission? The argument is, that while Congress may not 
deprive a State of any power which it possesses, it may, as a condition 
to the admission of a new State, constitutionally restrict its authority, 
to the extent at least, of suspending its powers for a definite time in 
respect to the [ocation of its seat of government. This contention is 
predicated upon the constitutional power of admitting new States to 
this Union, and the constitutional duty of guaranteeing to ‘‘every State 
in this Union a republican form of government.’’ The position of coun- 
sel for the appellants is substantially this: That the power of Congress 
to admit new States and to determine whether or not its fundamental 
law is republican in form, are political powers, and as such, uncon- 
trollable by the courts. That Congress may in the exercise of such 
power impose terms and conditions upon the admission of the proposed 
new State, which, if accepted, will be obligatory, although they operate 
to deprive the State of powers which it would otherwise possess, and 
therefore, not admitted upon ‘‘an equal footing with the original 
States.’’ 

The power of Congress in respect to the admission of new States 
is found in the third section of the fourth Article of the Constitution. 
That provision is that, ‘‘new States may be admitted by the Congress 
into this Union.’’ The only expressed restriction upon this power is 
that no new State shall be formed within the jurisdiction of any other 
State, nor by the junction of two or more States, or parts of States, 
without the consent of such States, as well as of the Congress. 

But what is this power? It is not to admit political organizations 
which are less or greater, or different in dignity or power, from those 
political entities which’ constitute the Union. It is, as strongly put by 
counsel, a ‘‘power to admit States.’’ 

The definition of ‘‘a State’’ is found in the powers possessed by the 
original States which adopted the Constitution, a definition emphasized 
by the terms employed in all subsequent acts of Congress admitting new 
States into the Union. The first two States admitted into the Union 
were the States of Vermont and Kentucky, one as of March 4, 1791, and 
the other as of June J, 1792. No terms or conditions were exacted from 
either. Each act declares that the State is admitted ‘‘as a new and 
entire member of the United States of America.’”’ 1 Stat. 189, 191. 
Emphatic and significant as is the phrase admitted as.‘‘an entire mem- 
ber,’’ even stronger was the declaration upon the admission in 1796 of 
Tennessee, as the third new State, it being declared to be ‘‘one of the 
United States of America,’’ ‘‘on an equal footing with the original 
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States in all respects whatsoever,” phraseology which has ever since 
been substantially followed in admission acts, concluding with the 
Oklahoma act, which declares that Oklahoma shall be admitted ‘‘on an 
equal footing with the original States.’’ 

The power is to admit ‘‘new States into this Union.’’ 

“‘This Union’’ was and is a union of States, equal in power, dignity 
and authority, each competent to exert that residuum of sovereignty not 
delegated to the United States by the Constitution itself. To maintain 
otherwise would be to say that the Union, through the power of Congress 
to admit new States, might come to be a union of States unequal in 
power, as including States whose powers were restricted only by the 
Constitution, with others whose powers had been further restricted by 
an act of Congress accepted as a condition of admission. Thus it would 
result, first, that the powers of Congress would not be defined by the 
Constitution alone, but in respect to new States, enlarged or restricted 
by the conditions imposed upon new States by its own legislation admit- 
ting them into the Union; and, second, that such new States might not 
exercise all of the powers which had not been delegated by the Con- 
stitution, but only such as had not been further bargained away as 
conditions of admission. 

The constitutional provision concerning the admission of new States 
is not a mandate, but a power to be exercised with discretion. From 
this alone it would follow that Congress may require, under penalty of 
denying admission, that the organic law of a new State at the time of 
admission shall be such as to meet its approval. A constitution thus 
supervised by Congress, would after all be a constitution of a State, and 
as such subject to alteration and amendment by the State after admis- 
sion. Its force would be that of a State constitution and not that of 
an act of Congress. 

If anything was needed 6 complete the argument against the asser- 
tion that Oklahoma has not been admitted to the Union upon an equality 
of power, dignity and sovereignty with Massachusetts or Virginia, it is 
afforded by the express provision of the act of admission, by which it 
is declared that when the people of the proposed new State have com- 
plied with the terms of the act that it shall be the duty of the President 
to issue his proclamation, and that ‘‘thereupon the proposed State of 
Oklahoma shall be deemed admitted by Congress into the Union under 
and by virtue of this act, on an equal footing with the original States.’’ 
The proclamation has been issued and the Senators and Representa- 
tives from the State admitted to their seats in the Congress. 

Has Oklahoma been admitted upon an equal footing with the original 
States? If she has, she by virtue of her jurisdictional sovereignty as 
such a State may determine for her own people the proper location of the 
local seat of government. She is not equal in power to them if she 
cannot. : . . The constitutional equality of the States is essential 
to the harmonious operation of the scheme upon which the Republic was 
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organized. When that equality disappears we may remain a free people, 
but the Union will not be the Union of the Constitution. 
Judgment affirmed. 


Norre.—The principle announced in such broad terms in this decision must wm 
read in the light of the practice of Congress, begun in the early days of the Con- 
stitution, of fixing the conditions upon which new states might be admitted into 
the Union. In 1789 Congress, in re-enacting the provisions of the Northwest Ordi- 
nance of 1787, laid down the general conditions upon which States were to be 
formed out of the Territory and declared that, when admitted, the States should 
be ‘‘on an equal footing with the original States in all respects whatever.’’ Never- 
theless Congress felt free to exact certain promises from the new States as condi- 
tions of their admission into the Union, to be binding upon them after admission. 
In the case of Ohio, admitted in 1802, the condition related to the exemption from 
taxation for a period of five years of public lands sold by the United States. 
Thereafter conditions of widely varying character were imposed. Many related 
to the disposal of public lands; but others related to political matters, such as 
the use of navigable waters, the abolition of slavery, and the rights of citizens. 
The restrictions put upon Utah in 1894 included the abolition of polygamous mar- 
riages, 

Prior to the case of Coyle v. Smith the Supreme Court had held that political 
restrictions not .otherwise lawful under the Constitution, i.e., such as might be 
imposed upon other States, could not be enforced against a State after its admis- 
sion into the Union. See in particular, Pollard v. Hagan, 3 How. 212, 11 L. Ed. 
565 (1845), Escanaba v. Lake Michigan Transportation Co., 107 U. S. 678, 2 
S. Ct. 185, 27 L. Ed. 442 (1882), and Boln v. Nebraska, 176 U. S. 83, 20 S. Ct. 
287, 44 L. Ed. 382 (1900). At the same time, however, the Court held that in 
respect to private proprietary interests a compact might be entered into by a State, 
as a condition of admission into the Union, which would be binding after admission 
in the same way as other compacts entered into by States already in the Union. 
In Stearns v. Minnesota, 179 U. S. 223, 21S. Ct. 73, 45 L. Ed. 162 (1900), it 
was held that provisions restricting the authority of Minnesota in respect to the 
taxation of Federal public lands and the property of non-residents in return for 
the cession of other public lands did not affect its political status or impair its 
equal position in the Union, since such a contract was of a kind that could be en- 
tered into at any time. In Ervien v. United States, 251 U. 8. 41, 40 S. Ct. 75, 
64 L. Ed. 128 (1919), it. was held that an injunction might issue to prevent New 
Mexico from spending funds from the sale of public lands for a purpose other than 
that specified in its enabling act. See on the general subject, Willoughby, Constitu- 
tional Law of the United States, rev. ed. I, §§ 173, 174. 


G. Status of Indian Tribes, Territories and Dependencies 


CHEROKEE NATION v. GEORGIA. 
5 Pet. 1, 8 L. Ed. 25 (1831). 


Motion for injunction. 

[This case arose on a motion filed by the Cherokee Nation for a sub- 
pana and for an injunction to restrain the State of Georgia and its officers 
from executing or enforcing any of its laws within the Cherokee terri- 
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tory as designated by treaty between the United States and the Cherokee 
Nation. The bill set forth the complainants to be ‘‘the Cherokee nation 
of Indians, a foreign state, not owing allegiance to the United States, 
nor to any state of this Union, nor to any prince, potentate, or state, 
other than their own.’’ ‘‘That from time immemorial, the Cherokee 
nation have composed a sovereign and independent state, and in this 
character have been repeatedly recognized, and still stand recognized, 
by the United States, in the various treaties subsisting between their 
nation and the United States.’’ It also stated when these treaties were 
made and their substance, and showed how certain laws enacted by the 
State of Georgia violated them. No counsel appeared for the State of 
Georgia. } 


MarsHatu, Cu. J., delivered the opinion of the court. ; 

If courts were permitted to indulge their sympathies, a case better 
calculated to excite them can scarcely be imagined. A people, once 
numerous, powerful and truly independent, found by our ancestors in 
the quiet and uncontrolled possession of an ample domain, gradually 
sinking beneath our superior policy, our arts and our arms, have yielded 
their lands by successive treaties, each of which contains a solemn guar- 
antee of the residue, until they retain no more of their formerly exten- 
sive territory than is deemed necessary to their comfortable subsistence. 
To preserve this remnant, the present application is made. 

Before we can look into the merits of the case, a preliminary inqtiry 
presents itself. Has this court jurisdiction of the cause? The third 
article of the constitution describes the extent of the judicial power. 
The second section closes an enumeration of the eases to which it is 
extended, with ‘‘controversies’’ ‘“between a state or the citizens thereof 
and foreign states, citizens or subjects.’” A subsequent clause of the 
same section gives the supreme court original jurisdiction in all cases 
in which a state shall be a party. The party defendant may then un- 
questionably be sued in this court. May the plaintiff sue in it? Is the 
Cherokee nation a foreign state, in the sense in which that term is used 
in the constitution? The counsel for the plaintiffs have maintained the 
affirmative of this proposition with great earnestness and ability. So 
much of the argument as was intended to prove the character of the 
Cherokees as a state, as a distinct political society, separated from others, 
eapable of managing its.own affairs and governing itself, has, in the 
opinion of a majority of the judges, been completely successful. They 
have been uniformly treated as a state, from the settlement of our 
country. The numerous treaties made by them with the United States, 
recognize them as a people capable of maintaining the relations of peace 
and war, of being responsible in their political character for any viola- 
tion of their engagements, or for any aggression committed on the citi- 
zens of the United States, by any individual of their community. Laws 
have been enacted in the spirit of these treaties. The acts of our goverii- 
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ment plainly recognize the Cherokee nation as a state, and the courts 
are bound by those acts. 

A question of much more difficulty remains. Do the Cherokees con- 
stitute a foreign state in the sense of the constitution? . The counsel have 
shown conclusively, that they are not a state of the Union, and have in- 
sisted that, individually, they are aliens, not ‘owing allegiance to the 
United States. An aggregate of aliens composing a state must, they 
say, be a foreign state; each individual being foreign, the whole must 
be foreign. 

This argument is imposing, but we must examine it more closely be- 
fore we yield to it. The condition of the Indians in relation to the United 
States is, perhaps, unlike that of any other two people in existence. 
In general, nations not owing a common allegiance, are foreign to each 
other. The term foreign nation is, with strict propriety, applicable by 
either to the other. But the relation of the Indians to the United States 
is marked by peculiar and cardinal distinctions which exist nowhere 
else. The Indian territory is admitted to compose a part of the United 
States. In all our maps, geographical treatises, histories and laws, it is 
so considered. In all our intercourse with foreign nations, in our com- 
mercial regulations, in any attempt at intercourse between Indians and 
foreign nations, they are considered as within the jurisdictional limits 
of the United States, subject to many of those restraints which are im- 
posed upon our own citizens. They acknowledge themselves, in their 
treaties, to be under the protection of the United States; they admit, 
that the United States shall have the sole and exclusive right of regu- 
lating the trade with them, and managing all their affairs as they think 
proper; and the Cherokees in particular were allowed by the treaty of 
Hopewell, which preceded the constitution, ‘‘to send a deputy of their 
choice, whenever they think proper, to congress.’’ Treaties were made 
with some tribes, by the state of New York, under a then unsettled con- 
struction of the confederation, by which they ceded all their lands to 
that state, taking back a limited grant to themselves, in which they admit 
their dependence. Though the Indians are acknowledged to have an 
unquestionable, and heretofore unquestioned, right to the lands they 
oceupy, until that right shall be extinguished by a voluntary cession to 
our government; yet it may be doubted, whether those tribes which re- 
side within the acknowledged boundaries of the United States can, with 
strict accuracy, be denominated foreign nations. They may, more cor- 
rectly, perhaps, be denominated domestic dependent nations. They 
occupy a territory to which we assert a title independent of their will, 
which must take effect in point of possession, when their right of pos- 
session ceases. Meanwhile, they are in a state of pupilage; their rela- 
tion to the United States resembles that of a ward to his guardian. They 
look to our government for protection; rely upon its kindness and its 
power; appeal to it for relief to their wants; and address the presi- 
dent as their great father. They and their country are considered by 
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foreign nations, as well as by ourselves, as being so completely under the 
sovereignty of the United States, that any attempt to acquire their lands, 
or to form a political connection with them, would be considered by all 
\ as an invasion of our territory and an act of hostility. These considera- 
tions go far to support the opinion, that the framers of our constitution 
had not the Indian tribes in view, when they opened the courts of the | 
Union, to controversies between a state or the citizens thereof and for- 
eign states. 

In considering this subject, the habits and usages of the Indians, in 
their intercourse with their white neighbors, ought not to be entirely dis- 
regarded. At the time the constitution was framed, the idea of appeal- 
ing to an American court of justice for an assertion of right or a redress 
of wrong, had perhaps never entered the mind of an Indian or his tribe. 
Their appeal was to the tomahawk, or to the government. This was 
well understood by the statesmen who framed the constitution of the 
United States, and might furnish some reason for omitting to enumerate 
them among the parties who might sue in the courts of the Union. Be 
this as it may, the peculiar relation between the United States and the 
Indians oceupying our territory are such, that we should feel much diffi- 
culty in considering them as designated by the term foreign state, were 
there no other part of the constitution which might shed light on the 
meaning of these words. But we think that in construing them, con- 
siderable aid is furnished by that clause in the eighth section of the 
third [first] article, which empowers congress to ‘‘regulate commerce 
with foreign nations, and among the several states, and with the Indian 
tribes.’’ 

In this clause they are as clearly contradistinguished, by a name ap- 
propriate to themselves, from foreign nations, as from the several states 
composing the Union. They are designated by a distinct appellation; 
and as this appellation can be applied to neither of the others, neither 
ean the appellation distinguishing either of the others be, in fair con- 
struction, applied to them. The objects to which the power of regulat- 
ing commerce might be directed, are divided into three distinct classes— 
foreign nations, the several states, and Indian tribes. When forming this 
article, the convention considered them as entirely distinct. We cannot 
assume that the distinction was lost, in framing.a subsequent article, un- 
less there be something in its language to authorize the assumption. 


The court has bestowed its best attention on this question, and, after 
mature deliberation, the majority is of opinion, that an Indian tribe or 
nation within the United States is not a foreign state, in the sense of the 
constitution, and cannot maintain an action in the courts of the United 
iIeS.t 

If it be true, that the Cherokee nation have rights, this is not the tri- 
bunal in which those rights are to be asserted. If it be true, that wrongs 
have been inflicted, and that still greater are to be apprehended, this is 
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not the tribunal which can redress the past or prevent the future. 
The motion for an injunction is denied. 


[Mr. Justice JouNson and Mr. Justice Baupwin delivered concur- 
ring opinions. Mr. Justice THompson delivered a dissenting opinion in 
- which Mr. Justice Story concurred. | 


Nore.—The bitter political controversy to which this case, and that of Worcester 
v. Georgia closely following it, gave rise was primarily due to the grave practical 
inconveniences to which the State of Georgia was put by the presence within its 
boundaries of a large body of Indians who showed signs of becoming a settled 
community independent of its jurisdiction. In 1824, following the decision of the 
Supreme Court in Johnson v. M’Intosh, 8 Wheat. 543, 5 L. Ed. 681 (1823), hold- 
ing that the title of the Indians was one of occupancy only, Georgia asserted com- 
plete jurisdiction over the Cherokees; and in 1829 the Georgia legislature passed 
a series of laws in open violation of the treaty of 1791 between the United States 
and the Indians, in answer to which the Indians brought their suit before the 
Supreme Court. 

The subpoena served by the Supreme Court upon the Governor of Georgia was 
not obeyed, and during the course of the trial the question was openly raised how 
the Court would enforce its injunction in case it should be granted. The unexpected 
refusal of the Court to entertain jurisdiction of the suit, while warmly applauded 
by States’ Rights leaders, was received by friends of the Indians with great 
disappointment, Justice Story, one of the four dissenting justices, writing shortly 
after that he felt ‘‘as an American, disgraced by our gross violation of the public 
faith towards them.’’ See Warren, The Supreme Court, rev. ed. I, 729, 750. 

The decision of the Court was clearly on a technical point and could not be a 
permanent solution even of the legal issues. Had the Cherokees brought suit for 
the enforcement of their rights under the treaty of 1791 the Court would have been 
obliged to decide the case on its merits. A year later, in Worcester v. Georgia, 6 
Pet. 515, 8 L. Ed. 483 (1832), the Court undid the effects of the injunction deci- 
gion by issuing a writ of error to the Superior Court of Georgia in the case of two 
missionaries, Worcester and Butler, who had refused to obey a law of Georgia 
requiring them to obtain a license to live within the Cherokee country. Again 
Georgia defied the writ, and the case was heard without counsel for the State 
appearing. The Court held the law of Georgia unconstitutional, on the ground 
that the jurisdiction of the Federal Government over the Indians was exclusive. 
In the, course of his opinion Chief Justice Marshall spoke as follows: 


The treaties and laws of the United States contemplate the Indian territory 
a» completely separated from that of the States; and provide that all inter- 
course with them shall be carried on exclusively by the government of the 
Union. . .. 

Georgia, herself, furnished conclusive evidence that her former opinions on 
this subject concurred with those entertained by her sister States, and by the 
government of the United States. Various acts of her legislature have been 
cited in the argument, including the contract of cession made in the year 1802 
all tending to prove her acquiescence in the universal conviction that the on 
nations possess a full right to the lands they occupied until that right should be 
extinguished by the United States, with their consent; that their territory was 
separated from that of any State, within whose chartered limits they might 
reside, by a boundary line, established by treaties; that within their boundary 
they possessed rights with which no State could interfere, and that the whiols 
power of regulating the intercourse with them was vested in the United States. 
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The Cherokee Nation, then, is a distinct community, occupying its own ter- 
ritory, with boundaries accurately described, in which the laws of Georgia can 
have no force, and which the citizens of Georgia have no right to enter but with 
the assent of the Cherokees themselves or in conformity with treaties and with 
the acts of Congress. The whole intercourse between the United States and 
this nation is, by our Constitution and laws, vested in the government of the 
United States. The act of the State of Georgia under which the plaintiff in 
error was prosecuted is consequently void, and the judgment a nullity. 


The judgment of the State Superior Court convicting the missionaries was re- 
versed, and a special mandate was ordered to issue to the court for their release. 
The mandate was, however, not actually issued, so that there was no immediate call 
for the President to enforce it, and the threatened resistance of Georgia was not 
put to the test. The missionaries remained in prison until the Governor of Georgia, 
influenced by President Jackson’s changed attitude towards State resistance to 
Federal law, pardoned them upon the withdrawal of their suit. See Warren, op., 
cit. I, 755 ff., for Jackson’s position in respect to the enforcement of the Court’s 
order. 

It appears to have been assumed by the framers of the Constitution that relations 
with the Indians would continue to be conducted by means of treaties, leaving to 
Congress merely the function of regulating ‘‘commerce’’ with the Indians. Never- 
theless Congress soon began to exercise legislative power fully as comprehensive as 
the treaty-making power. The comprehensive act of 1802 went considerably beyond 
the regulation of commerce, while in 1871 Congress practically put an end to rela- 
tions with the Indians through the treaty-making power by declaring that there- 
after no Indian nation or tribe should be recognized as a power with which the 
United States could contract by treaty. In United States v. Kagama, 118 U. S. 
375, 6 S. Ct. 1109, 30 L. Ed. 228 (1886), involving the application of a compre- 
hensive criminal statute extending the jurisdiction of the federal courts to crimes 
committed by Indians against one another and within their own tribal reservations, 
the Court recognized that the changed circumstances of the ‘‘remnants of a race 
once powerful’’ gave rise to a ‘‘duty of protection’’; and it offered as a consti- 
tutional justification forthe exercise of the legislative power necessary to that end, 
that such power ‘‘must exist in that Government, because it has never existed any- 
where else, because the theater of its exercise is within the geographical limits of the 
United States, because it has never been denied, and because it alone can enforce its 
laws on all the tribes.’’ The reasoning of the Court, while open to criticism from a 
legalistic point of view (see Willoughby, Constitutional Law, rev. ed. I, § 386), may 
be compared with the doctrine of the inherent sovereign powers of the Federal 
Government in foreign affairs, see above, pp. 41, 46. 

For the question of the citizenship of Indians, see Chap. VIII, A, below, p. 564. 


AMERICAN INSURANCE CO. v. CANTER. 
1 Pet. 511, 7 L. Ed. 242 (1828). 


Appeal from the Circuit Court [of the United States for the District] 
of South Carolina. 


MarsHaty, Cu. J., delivered the opinion of the court. 

The plaintiffs filed their libel in this cause, in the district court of 
South Carolina, to obtain restitution of 356 bales of cotton, part of the 
cargo of the ship Point 4 Petre; which had been insured by them on a 
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voyage from New Orleans to Havre de Grace, in France. The Point 4 
Petre was wrecked on the coast of Florida, the cargo saved by the in- 
habitants, and carried into Key West, where it was sold, for the purpose 
of satisfying the salvors, by virtue of a decree of a court, consisting of a 
notary and five jurors, which was erected by an act of the territorial 
legislature of Florida. The owners abandoned to the underwriters 
[American Insurance Co. and Ocean Insurance Co. of New York], who 
.having accepted the same, proceeded against the property; alleging that 
the sale was not made by order of a court competent to change the 
property. 

David Cantey claimed the cotton as a bona fide purchaser, under the 
decree of a competent court, which awarded seventy-six per cent to the 
salvors, on the value of the property saved. The district judge pro- 
nounced the decree of the territorial court a nullity, and awarded resti- 
tution to the libellants [the two insurance companies], of such part of 
the cargo as he supposed to be identified by the evidence; deducting 
therefrom a salvage of fifty per cent. The libellants and claimant both 
appealed. The circuit court reversed the decree of the district court, 
and decreed the whole cotton to the claimant, with costs; on the ground 
that the proceedings of the court at Key West were legal, and trans- 
ferred the property to the purchaser. From this decree the libellants 
have appealed to this court. 

The cause depends, mainly, on the question whether the property in 
the cargo saved, was changed, by the sale at Key West. . . . Its 
validity has been denied, on the ground, that it was ordered by an in- 
competent tribunal. The tribunal was constituted by an act of the terri- 
torial legislature of Florida, passed on the 4th July, 1823, which is 
inserted in the record. That act purports to give the power which has 
been exercised; consequently, the sale is valid, if the territorial legisla- 
ture was competent to enact the law. | 

The course which the argument has taken, will require, that, in decid- 
ing this question, the court should take into view the relation in which 
Florida stands to the United States. 

The constitution confers absolutely on the government of the Union, 
the powers of making war, and of making treaties; consequently, that 
government possesses the power of acquiring territory, either by con- 
quest or by treaty. The usage of the world is, if a nation be not entirely 
subdued, to consider the holding of conquered territory as a mere mili- 
tary occupation, until its fate shall be determined at the treaty of peace. 
If it be ceded by the treaty, the acquisition is confitmed, and the ceded 
territory becomes a part of the nation to which it is annexed; either on 
the terms stipulated in the treaty of cession, or on such as its new master 
shall impose. On such transfer of territory, it has never been held that 
the relations of the inhabitants with each other undergo any change. 
Their relations with their former sovereign are dissolved, and new rela- 
tions are created between them and the government which has acquired 
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their territory. The same act which transfers their country transfers 
the allegiance of those who remain in it; and the law, which may be 
denominated political, is necessarily changed, although that which regu- 
lates the intercourse and general conduct of individuals, remains in 
force, until altered by the newly created power of the state. 

On the 2d of February, 1819, Spain ceded Florida to the United 
States. The 6th article of the treaty of cession contains the following 
provision: ‘‘The inhabitants of the territories, which his Catholic 
Majesty cedes to the United States by this treaty, shall be incorporated 
in the Union of the United States, as soon as may be consistent with — 
the principles of the federal constitution; and admitted to the enjoy- 
ment of the privileges, rights, and immunities of the citizens of the 
United States.’’ This treaty is the law of the land, and admits the in- 
habitants of Florida to the enjoyment of the privileges, rights and im- 
munities of the citizens of the United States. It is unnecessary to 
inquire, whether this is not their condition, independent of stipulation. 
They do not, however, participate in political power; they do not share 
in the government, till Florida shall become a state. In the meantime, 
Florida continues to be a territory of the United States, governed by 
virtue of that clause in the constitution, which empowers congress ‘‘to 
make all needful rules and regulations, respecting the territory, or other 
property, belonging to the United States.’’ 

Perhaps, the power of governing a territory belonging to the United 
States, which has not, by becoming a state, acquired ‘the means, of self- 
government, may result necessarily from the fact, that it is not within 
the jurisdiction of any particular state, and is within the power and 
jurisdiction of the United States. The right to govern may be the 
inevitable consequence of the right to acquire territory. Whichever may 
be the source whence the power is derived, the possession of it is un- 
questioned. In execution of it, congress, in 1822, passed ‘‘an act for 
the establishment of a territorial government in Florida;’’ and on the 
3d of March, 1823, passed another act to amend the act of 1822. Under 
this act, the territorial legislature enacted the law now under considera- 
tion. 

The 5th section of the act of 1823, creates a territorial legislature, 
which shall ‘have legislative powers over all rightful objects of legisla- 
tion; but no law shall be valid, which is inconsistent with the laws and 
constitution of the United States. The 7th section enacts, ‘‘that the 
judicial power shall be vested in two superior courts, and in such inferior 
courts, and justices of the peace, as the legislative council of the terri- 
tory may from time to time establish.’’ 

It has been contended, that by the sonstiention the judicial power of 
the United States extends to all cases of admiralty and maritime juris- 
diction; and that the whole of this judicial power must be vested ‘‘in 
one supreme court, and in such inferior courts as congress shall from 
time to time ordain and establish.’’ Hence, it has been argued, that 
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congress cannot vest admiralty jurisdiction in courts created by the 
territorial legislature. We have only to pursue this subject one step fur- 
ther, to perceive that this provision of the constitution does not, apply to 
it. The next sentence declares, that ‘‘the judges both of the supreme 
and inferior courts, shall hold their offices during good behavior.’’ The 
judges of the superior courts of Florida hold their offices for four years. 
These courts, then, are not constitutional courts, in which the judicial 
power conferred by the constitution on the general government, can be 
deposited. They are incapable of receiving it. They are legislative 
courts, created in virtue of the general right of sovereignty which exists 
in the government, or in virtue of that clause which enables congress to 
make all needful rules and regulations, respecting the territory belong- 
ing to the United States. The jurisdiction with which they are invested, 
is not a part of that judicial power which is defined in the 3d article of 
the constitution, but is conferred by congress, in the execution of those 
general powers which that body possesses over the territories of the 
United States. Although admiralty jurisdiction can be exercised in the 
states, in those courts only which are.established in pursuance of the 
third article of the constitution; the same limitation does not extend to 
the territories. In legislating for them, congress exercises the combined 
powers of the general, and of a state government. 

We think, then, that the act of the territorial legislature erecting the 
court by whose decree the cargo of the Point 4 Petre was sold, is not 
‘inconsistent with the laws and constitution of the United States,’’ and 
is valid. Consequently, the sale made in pursuance of it changed the 
property, and the decree of the circuit court, awarding restitution of the 
property to the claimant, ought to be affirmed, with costs. 

Decree affirmed. 


DOWNES v. BIDWELL. 
182 U. §. 244, 21 8. Ct. 770, 45 L. Ed. 1088 (1901). 


Error to the Cireuit Court of the United States for the Southern 
District of New York. 

This was an action begun in the Circuit Court by Downes, doing 
business under the firm name of S. B. Downes & Co., against the col- 
lector of the port of New York [G. R. Bidwell] to recover back duties 
to the amount of $659.35 exacted and paid under protest. upon certain 
oranges consigned to the plaintiff at New York, and brought thither 
from the port of San Juan in the Island of Porto Rico during the month 
of November, 1900, after the passage of the act temporarily providing 
a civil government and revenues for the Island of Porto Rico, known 
as the Foraker act. 
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The District Attorney demurred to the complaint for the want of 
jurisdiction in the court, and for insufficiency of its averments. The 
demurrer was sustained, and the complaint dismissed. Whereupon 
plaintiff sued out this writ of error. 


Mr. Justice Brown, after making the above statement, announced 
the conclusion and judgment of the court. : 

This case involves the question whether merchandise brought into 
the port of New York from Porto Rico since the passage of the Foraker 
act, is exempt from duty, notwithstanding the third section of that act, 
which requires the payment of ‘‘fifteen per centum of the duties which 
are required to be levied, collected and Co upon like articles of mer- 
chandise imported from foreign countries.’ 

In the case of De Lima v. Bidwell, just decided, we held that upon the 
ratification of the treaty of peace with Spain, Porto Rico ceased to be a 
foreign country, and became:a territory of the United States, and that 
duties were no longer collectible upon merchandise brought from that 
island. We are now asked to hold that it became a part of the United 
States within that provision of the Constitution which declares that ‘‘all 
duties, imposts and excises shall be uniform throughout the United 
States.’”? (Art. I, § 8.) If Porto Rico be a part of the United States, 
the Foraker act imposing duties upon its products is unconstitutional, 
not only by reason of a violation of the uniformity clause, but because 
by section 9 ‘‘vessels bound to or from one State’’ cannot ‘‘be obliged 
to enter, clear or pay duties in another.’’ 

The case also involves the broader question whether the revenue 
clauses of the Constitution extend of their own force to our newly 
acquired territories. The Constitution itself does not answer the ques- 
tion. Its solution must be found in the nature of the government cre- 
ated by that instrument, in the opinion of its contemporaries, in the 
practical construction put upon it by Congress and in the decisions of 
this court. ; 

It is sufficient to observe in relation to these three fundamental in- 
struments [The Articles of Confederation, the Ordinance of 1787, and 
the Constitution] that it can nowhere be inferred that the territories 
were considered a part of the United States. The Constitution was 
created by the people of the United States, as a union of States, to be 
governed solely by representatives of the States; and even the provision 
relied upon here, that all duties, imposts and excises shall be uniform 
“‘throughout the United States,’’ is explained by subsequent provisions 
of the Constitution, that ‘‘no tax or duty shall be laid on articles ex- 
ported from any State,’’ and ‘‘no preference shall be given by any 
regulation of commerce or revenue to the ports of one State over those 
of another; nor shall vessels bound to or from one State be obliged to 
enter, clear or pay duties in another.’’ In short, the Constitution deals 
with States, their people and their representatives. 
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The Thirteenth Amendment to the Constitution, prohibiting slavery 
and involuntary servitude ‘‘within the United States, or in any place 
subject to their jurisdiction,’’ is also significant as showing that there 
may be places within the jurisdiction of the United States that are no 
part of the Union. 

Upon the other hand, the Fourteenth Améndment, upon the subject 
of citizenship, declares only that ‘‘all persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens 
of the United States, and of the State wherein they reside.’’ Here 
there is a limitation to persons born or naturalized in the United States 
which is not extended to persons born in any place ‘‘subject to their 
jurisdiction.’ 

The question of the legal relations between the States and the newly 
acquired territories first became the subject of public discussion in con- 
nection with the purchase of Louisiana in 1803. . . . It is well 
known that Mr. Jefferson entertained grave doubts as to his power to 
make the purchase, or, rather, as to his right to annex the territory and 
make it part of the United States, and had instructed Mr. Livingston to 
make no agreement to that effect in the treaty, as he believed it could not 
be legally done. Owing to a new war between England and France being 
upon the point of breaking out, there was need for haste in the negotia- 
tions, and Mr. Livingston took the responsibility of disobeying his in- 
structions, and, probably owing to the insistence of Bonaparte, con- 
sented to the third article of the treaty, which provided that ‘‘the in- 
habitants of the ceded territory shall be incorporated in the Union of 
the United States, and admitted as soon as possible, according to the 
principles of the Federal Constitution, to the enjoyment of all the rights, 
advantages and immunities of citizens of the United States; and in the 
meantime they shall be maintained and protected in the free enjoy- 
ment of their liberty, property and the religion which they profess.’’ 
This evidently committed the government to the ultimate, but not to 
the immediate, admission of Louisiana as a State, and postponed its 
incorporation into the Union to the pleasure of Congress. 

Two bills were passed, one October 31, 1803, 2-Stat. 245, Urine 
the President to take possession of the territory, and to continue the 
existing government, and the other November 10, 1803, 2 Stat. 245, 
making provision for the payment of the purchase price. These acts 
continued in force until March 26, 1804, when a new act was passed pro- 
viding for a temporary government, 2 Stat. 283, c. 38, and vesting all 
legislative powers in a governor and legislative council, to be appointed 
by the President. These statutes may be taken as expressing the view 
of Congress, first, that territory may be lawfully acquired by treaty, 
with a provision for its ultimate incorporation into the Union; and, 
second, that a discrimination in favor of certain foreign vessels trading 
with the ports of a newly acquired territory is no violation of that 
clause of the Constitution, Art. I, § 9, that declares that no preference 
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shall be given to the ports of one State over those of another. It is 
evident that the constitutionality of this discrimination can only be 
supported upon the theory that, ports or territories are not ports of 
States within the meaning of the Constitution. 

The same construction was adhered to in the treaty with Spain for 
the purchase of Florida, 8 Stat. 252, the sixth article of which provided 
that the inhabitants should ‘‘be incorporated into the Union of the 
United States, as soon as may be consistent with the principles of the 
Federal Constitution’’; and the fifteenth article of which agreed that 
Spanish vessels coming directly from Spanish ports and laden with 
production of Spanish growth or manufacture, should be admitted, 
for the term of twelve years, to the ports of Pensacola and St. Augus- 
tine, ‘‘without paying other or higher duties on their cargoes, or of 
tonnage, than will be paid by the vessels of the United States,’’ and that 
““during the said term no other nation shall enjoy the same privileges 
within the ceded territories.’ 

So, too, in the act annexing the Republic of Hawaii, there was a pro- 
vision, continuing in effect the customs relations of the Hawaiian Islands 
with the United States and other countries, the effect of which was to 
compel the collection in those islands of a duty upon certain articles, 
whether coming from the United States or other countries, much greater 
' than the duty provided by the general tariff laws then in force. This 
was a discrimination against the Hawaiian ports wholly inconsistent 
with the revenue clauses of the Constitution, if such clauses were there 
operative. 

The very treaty with Spain under discussion in this case contains 
similar discriminative provisions, which are apparently irreconcilable 
with the Constitution, if that instrument he held to extend to these 
islands immediately upon their cession to the United States. 

Notwithstanding these provisions for the incorporation of territories 
into the Union, Congress, not only in organizing the territory of 
Louisiana by act of March 26, 1804, but all other territories carved 
out of this vast inheritance, has assumed that the Constitution did not 
extend to them of its own force, and has in each case made special 
provision, either that their legislatures shall pass no law inconsistent 
with the Constitution of the United States, or that the Constitution 
or laws of the United States shall be the supreme law of such territories. 
- Finally, in Rev. Stat. § 1891, a general provision was enacted that ‘‘the 
Constitution ‘and all laws of the United States which are not locally 
inapplicable shall have the same force and effect within all the organized 
territories, and in every territory hereafter organized, as elsewhere 
within the United States.’’ 

The researches of counsel have collated a large number of other in- 
stances, in which Congress has in its enactments recognized the fact that 
provisions intended for the States did not embrace the territories, unless 
specially mentioned. . . . It would prolong this opinion unneces- 
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sarily to set forth the provisions of these acts in detail. It is sufficient 
to say that Congress has or has not applied the revenue laws to the terri- 
tories, as the circumstances of each case seemed to require, and has 
specifically legislated for the territories whenever it was its intention to 
execute laws beyond the limits of the States. Indeed, whatever may 
have been the fluctuations of opinion in other bodies, (and even this court 
has not been exempt from them,) Congress has been consistent in recog- 
nizing the difference between the States and territories under the Con- 
stitution. 

The decisions of this court upon the subject have not been altogether 
harmonious. Some of them are based upon the theory that the Consti- 
tution does not apply to the territories without legislation. Other cases, 
arising from territories where such legislation has been had, contain 
language which would justify the inference that such legislation was 
unnecessary, and, that the Constitution took effect immediately upon 
the cession of the territory to the United States. . . 

The following propositions may be considered as established : 

1. That the District of Columbia and the*territories are not States, 
within the judicial clause of the Constitution giving jurisdiction im 
eases between citizens of different States; 

2. That territories are not States, within the meaning of Revised 
Statutes, § 709, permitting writs of error from this court in cases where 
the validity of a state statute is drawn in question; __ 

3. That the District of Columbia and the territories are States, as 
that word is used in treaties with foreign powers, with respect to the 
ownership, disposition and inheritance of property ;. 

4, That the territories are not within the clause of the Constitution 
providing for the creation of a Supreme Court and such inferior courts 
as Congress may see fit to establish; 

5. That the Constitution does not apply to foreign countries or to 
trials therein conducted, and that Congress may lawfully provide for 
such trials before consular tribunals, without the intervention of a 
grand or petit jury; 

6. That where the Constitution has been once formally extended by 
Congress to territories, neither Congress nor the territorial legislature 
can enact laws inconsistent therewith. 

To sustain the judgment in the case under consideration it by no 
means becomes necessary to show that none of the articles of the Consti- 
tution apply to the Island of Porto Rico. There is a clear distinction 
between such prohibitions as go to the very root of the power of Congress 
to act at all, irrespective of time or place, and such as are operative only 
‘throughout the United States’’ or among the several States. 

Thus, when the Constitution declares that ‘‘no bill of attainder or 
ex post facto law shall be passed,’’ and that ‘‘no title of nobility shall 
be granted by the United States,’’ it goes to the competency of Con- 
gress to pass a bill of that description. Perhaps, the same remark may 
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apply to the First Amendment, that ‘‘Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the 
right of the people to peacefully assemble, and to petition the govern- 
ment for a redress of grievances.’? We do not wish, however, to be 
understood as expressing an opinion how far the bill of rights contained 
in the first eight amendments is of general and how far of local appli- 
cation. 

Upon the other hand, when the Constitution declares that all duties 
shall be uniform ‘‘throughout the United States,’’ it becomes necessary 
to inquire whether there be any territory over which Congress has 
jurisdiction which is not a part of the ‘‘United States,’’ by which term 
‘we understand the States whose people united to form the Constitution, 
and such as have since been admitted to the Union upon an equality with 
them. Not only did the people in'adopting the Thirteenth Amendment 
thus recognize a distinction between the United States and ‘‘any place 
subject to their jurisdiction,’’ but Congress itself, in the act of March 27, 
1804, c. 56, 2 Stat. 298, providing for the proof of public records, ap- 
plied the provisions of the act not only to ‘‘every court and office within 

‘ the United States,’’ but to the ‘‘courts and offices of the respective terri- 
tories of the United States and countries subject to the jurisdiction of 
the United States,’’ [as well] as to the courts and offices of the several 
States. 

Unless these words are to be rejected as meaningless, we must treat 
them as a recognition by Congress of the fact that there may be terri- 
tories subject to the jurisdiction of the United States, which are not of 
the United States. 

Indeed, the practical interpretation put by Congress upon the Consti- 
tution has been long continued and uniform to the effect that the Con- 
stitution is applicable to territories acquired by purchase or conquest 
only when and so far as Congress shall so direct. Notwithstanding its 
duty to ‘‘guarantee to every State in this Union a republican form of 
government,’’ Art. IV, § 4, by which we understand, according to the 
definition of Webster, ‘‘a government in which the supreme power 
resides in the whole body of the people, and is exercised by represent- 
atives elected by them,’’ Congress did not hesitate, in the original 
organization of the territories of Louisiana, Florida, the Northwest 
Territory, and its subdivisioris of Ohio, Indiana, Michigan, Illinois and 
Wisconsin, and still more recently in the case of Alaska, to establish a 
form of government bearing a much greater analogy to a British crown 
eolony than a republican State of America, and to vest the legislative 
power either in a governor and council, or a governor and judges, to 
be appointed by the President. It was not until they had attained a 
certain population that power was given them to organize a legislature 
by vote of the people. In all these cases, as well as in territories subse- 
quently organized west of the Mississippi, Congress thought it necessary 
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either to extend the Constitution and laws of the United States over 
them, or to declare that the inhabitants should be entitled to enjoy the 
right of trial by jury, of bail, and of the privilege of the writ of habeas 
corpus, as well as other privileges of the bill of rights. 

We are also of opinion that the power to acquire territory by treaty 
implies not only the power to govern such territory, but to prescribe 
upon what terms the United States will receive its inhabitants, and 
what their status shall be in what Chief Justice Marshall termed the 
‘‘American Empire.’’ There seems to be no middle ground between 
this position and the doctrine that if their inhabitants do not become, 
immediately upon annexation, citizens of the United States, their chil- 
dren thereafter born, whether savages or civilized, are such, and entitled 
to all the rights, privileges and immunities of citizens. If such be their. 
status, the consequences will be extremely serious. Indeed, it is doubt- 
ful if Congress would ever assent to the annexation of territory upon the 
condition that its inhabitants, however foreign they may be to our 
habits, traditions and modes of life, shall become at once citizens of the 
United States. In all its treaties hitherto the treaty-making power has 
made special provision for this subject. . . . In all these cases there 
is an implied denial of the right of the inhabitants to American citizen- 
ship until Congress by further action shall signify its assent thereto. 


We suggest, without intending to decide, that there may be a dis- 
tinction between certain natural rights, enforced in the Constitution 
by prohibitions against interference with them, and what may be 
termed artificial or remedial rights, which are peculiar to our own 
system of jurisprudence. Of the former class are the rights to one’s 
own religious opinions and to a public expression of them, or, as some- 
times said, to worship God according to the dictates of one’s own 
conscience; the right to personal liberty and individual property; to 
freedom of speech and of the press; to free access to courts of justice, 
to due process of law and to an equal protection of the laws; to immu- 
nities: from unreasonable searches and seizures, as well as cruel and 
unusual punishments ; and to such other immunities as are indispensable 
to a free government. Of the latter class are the rights to citizenship, 
to suffrage, Minor v. Happersett, 21 Wall. 162, and to the particular 
methods of procedure pointed out. in the Constitution, which are 
peculiar to Anglo-Saxon jurisprudence, and some of which have already 
been held by the States to be unnecessary to the proper protection of 
individuals. 

Whatever may be finally decided by the American people as to the 
status of these islands and their inhabitants—whether they shall be 
introduced into the sisterhood of States or be permitted to form inde- 
pendent governments—it does not follow that, in the meantime, await- 
ing that decision, the people are in the matter of personal rights unpro- 
tected by the provisions of our Constitution, and subject to the merely 
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arbitrary control of Congress. Even if regarded as aliens, they are 
entitled under the principles of the Constitution to be protected in life, 
liberty and property. This has been frequently held by this court in 
respect to the Chinese, even when aliens, not possessed of the political 
rights of citizens of the United States. Yick Wo v. Hopkins, 118 U. S. 
356; Fong Yue Ting v. United States, 149 U. 8S. 698; Lem Moon Sing, 
158 U. S. 538, 547; Wong Wing v. United States, 163 U. S. 228. We do 
not desire, however, to anticipate the difficulties which would naturally 
arise in this connection, but merely to disclaim any intention to hold 
that the inhabitants of these territories are subject to an unrestrained 
power on the part of Congress to deal with them upon the theory that 
they have no rights which it is bound to respect. : 

In passing upon the questions involved in this case and kindred eases, 
we ought not to overlook the fact that, while the Constitution was 
intended to establish a permanent form of government for the States 
which should elect to take advantage of its conditions, and continue for 
an indefinite future, the vast possibilities of that future could never 
have entered into the minds of its framers. The States had but recently 
emerged from a war with one of the most powerful nations of Europe; 
were disheartened by the failure of the confederacy, and were doubtful 
as to the feasibility of a stronger union. Their territory was confined 
to a narrow strip of land on the Atlantic coast from Canada to Florida, 
with a somewhat indefinite claim to territory beyond the Alleghenies, 
where their sovereignty was disputed by tribes of hostile Indians sup- 
ported, as was popularly believed, by the British, who had never for- 
mally delivered possession under the treaty of Peace. The vast territory 
beyond the Mississippi, which formerly had been claimed by France, 
since 1762 had belonged to Spain, still a powerful nation, and the 
owner of a great part of the Western Hemisphere. Under these circum- 
‘stances it is little wonder that the question of annexing these territories 
was not made a subject of debate. The difficulties of bringing about a 
union of the States were so great, the objections to it seemed so formi- 
dable, that the whole thought of the convention centered upon sur- 
mounting these obstacles. The question of territories was dismissed 
with a single clause, apparently applicable only to the territories then 
existing, giving Congress the power to govern and dispose of them. 


The liberality of Congress in legislating the Constitution into all our - 
contiguous territories has undoubtedly fostered the impression that it 
went there by its own force, but there is nothing in the Constitution 
itself, and little in the interpretation put upon it, to confirm that im- 
pression. There is not even an analogy to the provisions of an ordinary 
mortgage for its attachment to after-acquired property, without. which 
it covers only property existing at the date of the mortgage. In short, 
there is absolute silence upon the subject. The executive and legisla- 
tive departments of the government have for more than a century 
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interpreted this silence as precluding the idea that the Constitution 
attached to these territories as soon as acquired, and unless such inter- 
pretation be manifestly contrary to the letter or spirit of the Consti- 
tution, it should be followed by the judicial department. . . . 

We are therefore of opinion that the Island of Porto Rico is a terri- 
tory appurtenant and belonging to the United States, but not a part 
of the United States within the revenue clauses of the Constitution ; 
that the Foraker act is constitutional, so far as it imposes duties upon 
imports from such island, and that the plaintiff cannot recover back the 
duties exacted in this case. 

The judgment of the Circuit Court is therefore 

Affirmed. 


[Mr. Justice Wurre delivered a concurring opinion, in which 
Mr. Justice Sumas and Mr. Justice McKenna joined. Mr. JUSTICE 
Gray also delivered a concurring opinion. Mr. Curr Justic—E FULLER 
delivered a dissenting opinion in which Mr. Justice Haruan, Mr. Jus- 
TICE BREWER and Mr. Justice PECKHAM concurred. Mr. Justice Har- 
LAN also delivered a separate dissenting opinion. ] 


Note.—The provision of the Constitution, Art. IV, Sec. 3, that Congress ‘‘shall 
have power, to dispose of and make all needful rules and regulations respecting 
the territory or other property belonging to the United States,’’ is closely related 
to the provision relating to the admission of new States into the Union. The 
Northwest Territory Ordinance, passed by the Congress of the Confederation on 
July 13, 1787, during the sessions of the Constitutional Convention, had made 
provision that ‘‘the said territory, for the purpose of temporsry government, be 
one district,’? and that the territory should later be divided into not less than 
three nor more than five new States, to be admitted into the Union as such when 
their respective populations exceeded 60,000. Art. IV, Sec. 3, of the Constitution, 
which replaced the Ordinance, made no specific provision as to the division of the 
territory belonging to the United States into new States, nor did it make clear 
whether, in the making of rules and regulations for such territory Congress would. 
be controlled by the restrictions put by the Constitution upon the exercise of its 
other powers. In American Insurance Co. v. Canter, above, p. 73, Chief Justice 
Marshall took a broad view of the power to govern a territory of the United States 
and he not only justified the creation of the territorial legislature of Florida, but 
held that the courts created in turn by the legislature might be different in organ- 
ization and jurisdiction from the ‘‘constitutional courts’’ provided for in Article 
TIL of the Constitution. By contrast, in Scott v. Sandford, 19 How. 393, 15 L. 
Ed. 691 (1857), below, p. 564, Chief Justice Taney expressed the opinion that the 
power given to Congress by Art. IV, Sec. 3, was intended to be confined ‘‘to the 
territory which at that time belonged to, or was claimed by, the United States’’ 
and could have no influence upon territory afterwards acquired from a foreign 
government, as was the case with the Territory of Louisiana from which the State 
of Missouri had been formed. Nevertheless, he asserted, the provisions of the 
Fifth Amendment, putting a general limitation upon the powers of Congress, ap- 
plied to the Louisiana Territory in respect to the protection of the rights of prop- 
erty (in slaves) of citizens of the States of the Union. 

It was not until the annexation by the United States in 1898 of Hawaii, Porto 
Rico and the Philippine Islands that the Supreme Court was called upon to rein- 
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terpret the power of Congress over the ‘‘territory or other property belonging to 
the United States,’’ and at the same time to determine the status of such terri- 
tory by reason of its belonging to the United States, independently of any action 
on the part of Congress. In the first of the ‘‘Insular Cases,’? De Lima v. Bidwell, 
182 U. 8. 1, 21 S. Ct. 743, 45 L. Ed. 1041 (1901), the Gourt held that, upon rati- 
fication of the treaty with Spain, Porto Rico ceased to be a ‘‘foreign country’? 
and became ‘‘a territory of the United States.’’ In Downes v. Bidwell, above, it 
was held that Porto Rico could be a territory of the United States without being 
‘‘a part of the United States’’ with respect to the revenue clauses of the Consti- 
tution. In Hawaii v. Mankichi, 190 U. 8. 197, 23 S. Ct. 787, 47 L. Ed. 1016 (1903), 
the issue to be determined was whether the bill of rights of the Constitution ex- 
tended automatically to the newly-acquired territory, or, in the popular phrase of 
the day, did the Constitution ‘‘follow the flag.’’? The case involved the legality 
of a trial for manslaughter, in which the usual procedure of indictment and jury 
trial was not followed. The Court held that the guarantees of civil liberty in the 
' Constitution were not all of the same force and authority, some of them embodying 
fundamental rights which Congress could not set aside, and others involving merely 
procedural rights which Congress might decide were not applicable to an unincor- 
porated territory. To the same effect was the decision in Dorr v. United States, 
195 U. S. 138, 24 S. Ct. 808, 49 L. Ed. 128 (1904), involving the right of jury 
trial in the Philippine Islands. In Balzac v. People of Porto Rico, 258 U. S. 298, 
42 8. Ct. 343, 66 L. Ed. 627 (1922), involving a prosecution for criminal libel, the 
Court held that the Organic Act of Porto Rico of 1917 had not inecrporated Porto 
Rico into the United States so as to secure for the defendant the jury trial he 
demanded. = 

In contrast with these cases, in Rassmussen v. United States, 197 U.S. 516, 25 
S. Ct. 514, 49 L. Ed. 862 (1905), involving the conviction of the defendant in 
Alaska, where the jury consisted of only six persons, in accordance with the law of 
the territorial court, the Court held that Alaska was an incorporated territory, and 
that in consequence the provisions of the Sixth Amendment applied there of their 
owe force. 

For the law with respect to control over the public lands of the United States 
as distinct from the status of ‘‘territory,’’ see Gibson v. Chouteau, 13 Wall. 92, 20 
L. Ed. 534 (1871), in respect to the disposal of the lands, and Ruddy v. Rossi, 248 
U.S. 104, 39 8. Ct. 46, 63 L. Ed. 148 (1918), in respect to the exemption of public 
lands, when sold, from liability for debts incurred before the transfer. 


H. The Amendment of the Federal Constitution 


HAWKE v. SMITH. 
253 U. S. 221, 40 S. Ct. 495, 64 L. Ed. 871 (1920) 


Error to the Supreme Court of the State of Ohio. 

[The Eighteenth Amendment was proposed by Congress to the States 
in December, 1917, and was ratified by the General Assembly of the 
State of Ohio in January, 1919. On January 29, 1919, the Secretary 
of State of the United States proclaimed the ratification of the Amend- 
ment and among the thirty-six States which had ratified it he mentioned 
the State of Ohio. In November, 1918, the following amendment to the 
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Constitution of Ohio was adopted: ‘‘The people also reserve to them- 
selves the legislative power of the referendum on the action of the 
General Assembly ratifying any proposed amendment to the Constitu- 
tion of the United States.’’ The plaintiff in error (plaintiff below), 
Ilawke, sought to enjoin Smith, the Secretary of State of Ohio, from 
spending public money in the preparation and printing of ballots for a 
referendum to the voters of the action of the General Assembly on the 
Eighteenth Amendment. A demurrer to his petition was sustained by 
the lower court and its action was affirmed by the Supreme Court of 
Ohio. The case was then appealed. ] 


Mr. Justice Day delivered the opinion of the court. ; 

The question for our consideration is: Whether the provision of the 
Ohio constituticn adopted at the general election, November, 1918, 

is in conflict with Article V of the Constitution of the United 
States. .. 

The Fifth Article is a grant of authority by the people to Congress. 
The determination of the method of ratification is the exercise of a 
national power specifically granted by the Constitution; that power is 
conferred upon Congress, and is limited to two methods, by action of 
the legislatures of three-fourths of the States, or conventions in a like 
number of States. Dodge v. Woolsey, 18 How. 331, 348. The framers 
of the Constitution might have adopted a different method. Ratification 
might have been left to a vote of the people, or to some authority of 
government other than that selected. The language of the article is 
plain, and admits of no doubt in its interpretation. It is not the fupe- 
tion of courts or legislative bodies, national or state, to alter the method 
which the Constitution has fixed. 

All of the amendments to the Constitution have been submitted with 
a requirement for legislative ratification; by this method all of them 
have been adopted. 

The only question really for determination is: What did the framers 
of the Constitution mean in requiring ratification by ‘‘ Legislatures’? 
That was not a term of uncertain meaning when incorporated into the 
Constitution. What it meant when adopted it still means for the pur- 
pose of interpretation. A Legislature was then the representative body 
which made the laws of the people. The term is often used in the Con- 
stitution with this evident meaning. Article I, § 2, prescribes the qual- 
ifications of electors of congressmen as those ‘‘requisite for electors of 
the most numerous branch of the state legislature.’’ Article I, § 3, 
provided that senators shall be chosen in each State by the legislature 
thereof, and this was the method of choosing senators until the adoption 
of the Seventeenth Amendment which made provision for the election 
of senators by vote of the people, the electors to have the qualifications 
requisite for electors of the most numerous branch of the state legisla- 
ture. That Congress and the States understood that this election by the 
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people was entirely distinct from legislative action is shown by the pro- 
vision of the amendment giving the legislature of any State the power to 
authorize the Executive to make temporary appointments until the 
people shall fill the vacancies by election. It was never suggested, so 
far as we are aware, that the purpose of making the office of Senator 
elective by the people could be accomplished by a referendum vote. 
The necessity of the amendment to accomplish the purpose of popular 
election is shown in the adoption of the amendment. In Article IV the 
United States is required to protect every State against domestic violence 
upon application of the legislature, or of the Executive when the legisla- 
ture cannot be convened. Article VI requires the members of the sev- 
eral legislatures to be bound by oath, or affirmation, to support the Con- 
stitution of the United States. By Article I, § 8, Congress is given 
exclusive jurisdiction over all places purchased by the consent of the 
legislature of the State in which the same shall be. Article IV, § 3, 
provides that no new States.shall be carved out of old States without the 
consent of the legislatures of the States concerned. 

There can be no question that the framers of the Constitution clearly 
understood and carefully used the terms,in which that instrument re- 
ferred to the action of the legislatures of the States. When they in- 
tended that direct action by the people should be had they were no less 
accurate in the use.of apt phraseology to carry out such purpose. The 
members of the House of Representatives were required to be chosen by 
the people of the several States. Article I, § 2. 

The Constitution of Ohio in its present form, although making provi- 
sion for a referendum, vests the legislative power primarily in a General 
Assembly consisting of a Senate and House of Representatives. Arti- 
ele II, § 1, provides: . 

‘“The legislative power of the state*shall be vested in a general assem- 
bly consisting of a senate and house of representatives, but the people 
shall reserve to themselves the power to propose to the general assembly 
laws and amendments to the constitution, and to adopt or reject the same 
at the polls on a referendum vote as hereinafter provided.’’ 

The argument to support the power of the State to require the ap- 
proval by the people of the State of the ratification of amendments to 
the Federal Constitution through the medium of a referendum rests 
upon the proposition that the Federal Constitution requires ratification 
by the legislative action of the States through the medium provided at 
the time of the proposed approval of an amendment. This argument is 
fallacious in this—ratification by a State of a constitutional amendment 
is not an act of legislation within the proper sense ofthe word. It is but 
the expression of the assent of the State to a proposed amendment. 

At an early day this court settled that the submission of a constitu- 
tional amendment did not require the action of the President. The 
question arose over the adoption of the Eleventh Amendment. Hollings- 
worth v. Virginia, 3 Dall. 378. In that case it was eontended that the 
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amendment had not been proposed in the manner provided in the Con- 
stitution as an inspection of the original roll showed that it had never 
been submitted to the President for his approval in accordance with 
Article I, § 7, of the Constitution. The Attorney General answered that 
the case of amendments is a substantive act, unconnected with the ordi- 
nary business of legislation, and not within thé policy or terms of the 
Constitution investing the President with a qualified negative on the 
acts and resolutions of Congress. In a foot-note to this argument of 
the Attorney General, Justice Chase said: ‘‘There can, surely, be no 
necessity to answer that argument. The negative of the president applies 
only to the ordinary cases of legislation: He has nothing to do with the 
proposition or adoption of amendments to the constitution.’’ The court 
by a unanimous judgment held that the amendment was constitutionally 
adopted. 

It is true that the power to legislate in the enactment of the laws of a 
State is derived from the people of the State. But the power to ratify 
a proposed amendment to the Federal Constitution has its source in the 
Federal Constitution. The act of ratification by the State derives its 
authority from the Federal Constitution to which the State and. its 
people have alike assented. . . . The choice of means of ratification 
was wisely withheld from conflicting action in the several states. 

But it is said this view runs counter to the decision of this court in 
Davis v. Hildebrandt, 241 U. S. 565. But that case is inapposite. It 
dealt with Article I, § 4, of the Constitution, which provides that the 
times, places and manners of holding elections for Senators-and Repre- 
sentatives in each State shall be determined by the respective legislatures 
thereof, but that Congress may at any time make or alter such regula- 
tions, except as to the place for choosing Senators. As shown in the 
opinion in that case, Congress had®itself recognized the referendum as 
part of the legislative authority of the State for the purpose stated. It 
was held, affirming the judgment of the Supreme Court of Ohio, that the 
referendum provision of the state constitution when applied to a law 
redistricting the State with a view to representation in Congress was not 
unconstitutional. Article I, § 4, plainly gives authority to the State to 
legislate within the limitations therein named. Such legislative action is 
entirely different from the requirement of the Constitution as to the 
expression of assent or dissent to a proposed amendment to the Con- 
stitution. In such expression no legislative action is authorized or re- 
quired. . 

It follows that the court erred in holding that the State had authority 
to require the submission of the ratification to a referendum under the 
state constitution, and its judgment is reversed and the cause remanded 
for further proceedings not inconsistent with this opinion. 

Reversed. 


Nore.—With the adoption of ‘the Eighteenth Amendment the amending article 
of the Constitution became the object of bitter political controversy. Following 


Tur AMERICAN CONSTITUTIONAL SYSTEM 89 


the decision in Hawke v. Smith, which to many critics took too literal a construc- 
tion of the Constitution, the Court, reaffirming its earlier dictum, held in the Na- 
tional Prohibition Cases, 253 U. S. 350, 40 S. Ct. 486, 64 L. Ed. 946 (1920), that 
the two-thirds vote of each house of Congress, required for the proposal of an 
amendment, was two-thirds of a quorum in each house, and not two-thirds of all 
the members elected in each house. The following year, in Dillon v. Gloss, 256 
U. 8. 368, 41 S. Ct. 510, 65 L. Ed. 994 (1921), involving a petition to be dis- 
charged from arrest for violation of the National Prohibition Act on ground of the 
unconstitutionality of the congressional resolution proposing the Amendment which 
declared that it should be inoperative unless ratified within seven years, the Court 
held that, in view of the history of proposed amendments, ‘‘the fair inference or 
implication from Article V is that the ratification must be within some reasonable 
time after the proposal,’’ and that seven years was a reasonable time. The deci- 
sion in this case came before the Court again in Coleman vy, Miller, below, this page. 
Shortly after, in Leser v. Garnett, 258 U. S. 130, 43 S. Ct. 217, 66 L. Ed. 505 
(1922), involving a suit to have the names of two women stricken from the list 
of qualified voters in Baltimore City on the ground that the Nineteenth Amendment 
was unconstitutional, the Court held that the power of amendment provided for 
in the Constitution was not limited by the alleged fundamental character of the 
change effected by adding so greatly to the electorate. In United States v. Sprague, 
282 U. 8. 716, 51 S. Ct. 220, 75 L. Ed. 640 (1931), involving the legality of an 
indictment under the National Prohibition Act, where the defendants claimed that 
the Eighteenth Amendment had not been ratified so as to become part of the Con- 
stitution, in as much as the character of the Amendment, encroaching so greatly 
upon the powers reserved to the States by the Tenth Amendment, called for rati- 
fication by conventions in the several States rather than by the legislatures, the 
Court held that there was nothing in the Constitution to indicate that Congress did 
not have an absolutely free choice between the two alternative methods offered. 


COLEMAN v. MILLER. 
307 U. S. 433, 59 S. Ct. 972, 83 L. Ed. 1385 (1939). 


On Writ of Certiorari to the Supreme Court of the State of Kansas. 


Mr. Curer Justice HueHss delivered the opinion of the Court. 
In June, 1924, the Congress proposed an amendment to the Con- . 
, stitution, known as the Child Labor Amendment. In January, 1925, 
the Legislature of Kansas adopted a resolution rejecting the proposed 
amendment and a certified copy of the resolution was sent to the 
Secretary of State of the United States. In January, 1937, a resolution 

. .. was introduced in the Senate of Kansas ratifying the proposed 
amendment. There were forty senators. When the resolution came up 
for consideration, twenty senators voted in favor of its adoption and 
twenty voted against it. The Lieutenant Governor, the presiding cfficer 
of the Senate, then cast his vote in favor of the resolution. The resolu- 
tion was later adopted by the House of Representatives on the vote of 
a majority of its members. 
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This original proceeding in mandamus was then brought in the 
Supreme Court of Kansas by [Coleman et al.] twenty-one members of 
the Senate, including the twenty senators who had voted against the 
resolution, and three members of the house of representatives, to compel 
the Seeretary of the Senate [C. W. Miller] to erase an endorsement on 
the resolution to the effect that it had been adopted by the Senate and 
to endorse thereon the words ‘‘was not passed’’, and to restrain the 
officers of the Senate and House of Representatives from signing the 
resolution and the Secretary of State of Kansas from authenticating it 
and delivering it to the Governor. The petition challenged the right 
of the Lieutenant Governor to cast the deciding vote in the Senate. The 
petition also set forth the prior rejection of the proposed amendment and 
alleged that in the period from June, 1924, to March, 1927, the amend- 
ment had been rejected by both houses of the legislatures of twenty-six 
states, and had been ratified in only five states, and that by reason of 
that rejection and the failure of ratification within a reasonable time the 
proposed amendment had lost its vitality. 

[The Court here considered at length the question whether the peti- 
tioners had sufficient interest to invoke the jurisdiction of the Court, 
holding that they had. It next affirmed, by a four-to-four vote, the de- 
cision of the State Supreme Court that the Lieutenant Governor had 
the authority to break the tie in the State Senate. ] 


Third—tThe effect of the previous rejection of the amendment and of 
the lapse of time since its submission. 

1. The state court adopted the view expressed by text-writers that 
a state legislature which has rejected an amendment proposed by the 
Congress may later ratify. The argument in support of that view is 
that Article V says nothing of rejection but speaks only of ratification 
and provides that a proposed amendment shall be valid as part of the 
Constitution when ratified by three-fourths of the States; that the power 
to ratify is thus conferred upon the State by the Constitution and, as 
a ratifying power, persists despite a previous rejection. The opposing 
view proceeds on an assumption that if ratification by ‘‘Conventions’’ 
were prescribed by the Congress, a convention could not reject and, hav- 
ing adjourned sie die, be reassembled and ratify. It is also premised, 
in acecordanee with views expressed by text-writers, that ratification if 
once given cannot afterwards be rescinded and the amendment rejected, 
and it is urged that the same effect in the exhaustion of the State’s power 
to act should be ascribed to rejection; that a State can act ‘‘but once, 
either by convention or through its legislature’’. . 

Historie instances are cited. In 1865, the Thirteenth Amendment was 
rejected by the legislature of New Jersey which subsequently ratified it, 
but the question did not become important as ratification by the requi- 
site number of States had already been proclaimed. The question did 
arise in connection with the adoption of the Fourteenth Amendment. 
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The legislatures of Georgia, North Carolina and South Carolina had 
rejected the amendment in November and December, 1866. New govern-— 
ments were erected in those States (and in others) under the direction of 
Congress. The new legislatures ratified the amendment, that of North 
Carolina on July 4, 1868, that of South Carolina on’ July 9, 1868, and 
that of Georgia on July 21, 1868. Ohio and New Jersey first ratified 
and then passed resolutions withdrawing their consent. As there were 
then thirty-seven States, twenty-eight were needed to constitute the | 
requisite three-fourths. On July 9, 1868, the Congress adopted a resolu- 
tion requesting the Secretary of State to communicate ‘‘a list of the 
States of the Union whose legislatures have ratified the fourteenth arti- 
cle of amendment,’’ and in Secretary Seward’s report attention was 
called to the action of Ohio and New Jersey. On July 20th Secretary 
Seward issued a proclamation reciting the ratification by twenty-eight 
States, including North Carolina, South Carolina, Ohio and New Jersey, 
and stating that it appeared that Ohio and New Jersey had since passed 
resolutions withdrawing their consent and that ‘‘it is deemed a matter 
of doubt and uncertainty whether such resolutions are not irregular, 
invalid and therefore ineffectual.’’ The Secretary certified that if the 
ratifying resolutions of Ohio and New Jersey were still in full force and 
effect, notwithstanding the attempted withdrawal, the amendment had 
become a part of the Constitution. On the following day the Congress 
adopted a concurrent resolution which, reciting that three-fourths of the 
States having ratified (the list including North Carolina, South Carolina, 
Ohio and New Jersey), declared the Fourteenth Amendment to be a 
part of the Constitution and that it should be duly promulgated as 
such by the Secretary of State. Accordingly, Secretary Seward, on July 
28th, issued his proclamation embracing the States mentioned in the 
congressional resolution and adding Georgia. 

Thus the political departments of the Government dealt with the 
effect both of previous rejection and of attempted withdrawal and 
determined that both were ineffectual in the presence of an actual 
ratification. . . . This decision by the political departments of the 
Government as to the validity of the adoption of the Fourteenth Amend- 
ment has been accepted. ; 

We think that in accordance with this historic precedent the question 
of the efficacy of ratifications by state legislatures, in the light of pre- 
vious rejection or attempted withdrawal, should be regarded as a politi- 
eal question pertaining to the political departments, with the ultimate 
authority in the Congress in the exercise of its control over the promul- 
gation of the adoption of the amendment. 

The precise question as now raised is whether, when the legislature 
of the State, as we have found, has actually ratified the proposed amend- 
ment, the Court should restrain the state officers from certifying the 
ratification to the Secretary of State, because of an earlier rejection, 
and thus prevent the question from coming before the political depart- 
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ments. We find no, basis in either Constitution or statute for such 
judicial action. Article V, speaking solely of ratification, contains no 
provision as to rejection. Nor has the Congress enacted a statute re- 
lating to rejections. The statutory provision with -respect to consti- 
tutional amendments is as follows: 

‘Whenever official notice is received at the Department of State that 
any amendment proposed to the Constitution of the United States has 
been adopted, according to the provisions of the Constitution, the 
Secretary of State shall forthwith cause the amendment to be published, 
with his certificate, specifying the States by which the same may have 
been adopted, and that the same has become valid, to all intents and 
purposes, as a part of the Constitution of the United States.’’ 

The statute presupposes official notice to the Secretary of State when 
a state legislature has’ adopted a resolution of ratification. We see no 
warrant for judicial interference with the performance of that duty. 
See Leser v. Garnett, supra, p. 137. 

2. The more serious question is whether the proposal by the Congress 
of the amendment had lost its vitality through lapse of time and hence 
it could not be ratified by the Kansas legislature in 1937. The argument 
of petitioners stresses the fact that nearly thirteen years elapsed between 
the proposal in 1924 and the ratification in question. It is said .that 
when the amendment was proposed there was a definitely adverse pop- 
ular sentiment and that at the end of 1925 there had been rejection by 
both houses of the legislatures of sixteen States and ratification by only 
four States, and that it was not until about 1933 that an aggressive 
campaign was started in favor of the amendment. In reply, it is urged 
that Congress did not fix a limit of time for ratification and that an 
unreasonably long time had not elapsed since the submission; that the 
conditions which gave rise to the amendment had not been eliminated; 
that the prevalence of child labor, the diversity of state laws and the 
disparity in their administration, with the resulting competitive in- 
equalities, continued to exist. Reference is also made to the fact that 
a number of the States have treated the amendment as still pending 
and that in the proceedings of the national government there have been 
indications of the same view. It is said that there were fourteen ratifi- 
cations in 1933, four in 1935, one in 1936, and three in 1937. 

We have held that the Congress in proposing an amendment may fix 
a reasonable time for ratification. Dillon v. Gloss, 258 U. S. 368. ‘There 
we sustained the action of the Congress in providing in the proposed 
HKighteenth Amendment that it should be inoperative unless ratified 
within seven years. No limitation of time for ratification is provided 
in the instant case either in the proposed amendment or in the resolu- 
tion of submission. But petitioners contend that, in the absence of a 
limitation by the Congress, the Court can and should decide what is a 
reasonable period within which ratification may be had. We are unable 
to agree with that contention. 
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[The Court here draws a distinction between the power of Congress 
to fix ‘‘a reasonable time’’ for ratification and the obligation of the 
Court to do so when Congress has not acted. ] 

Where are to be found the criteria for such a judicial determi- 
nation? None are to be found in Constitution or statute. In their 
endeavor to answer this question petitioners’ counsel have suggested 
that at least two years should be allowed; that six years would not 
seem to be unreasonably long; that seven years had been used by the 
Congress as a reasonable period; that one year, six months and thirteen 
days was the average time used in passing upon amendments which 
have been ratified since the first ten amendments; that three years, six 
months and twenty-five days has been the longest time used in ratifying. 

To this list of variables, counsel add that ‘‘the nature and extent of 
publicity and the activity of the public and of the legislatures of the 
several States in relation to any particular proposal should be taken 
into consideration.’’ That statement is pertinent, but there are addi- 
tional matters to be examined and weighed. When a proposed amend- 
ment springs from a conception of economic needs, it would be neces- 
sary, in determining whether a reasonable time had elapsed since its 
submission, to consider the economic conditions prevailing in the 

country, whether these had so far changed since the submission as to 
make the proposal no longer responsive to the conception which in- 
spired it or whether conditions were such as to intensify the feeling of 
need and the appropriateness of the proposed remedial action. In 
short, the question of a reasonable time in many cases would involve, 
as in this case it does involve, an appraisal of a great variety of relevant 
conditions, political, social and economic, which can hardly be said to be 
within the appropriate range of evidence receivable in a court of 
justice and as to which it would be an extravagant extension of judicial 
authority to assert judicial notice as the basis of deciding a controversy 
with respect to the validity of an amendment actually ratified.. On 
the other hand, these conditions are appropriate for the consideration 
of the political departments of the Government. The questions they 
involve are essentially political and not justiciable. They can be de- 
cided by the Congress with the full knowledge and appreciation 
ascribed to the national legislature of the political, social and eco- 
nomic conditions which have prevailed during the period since the 
submission of the amendment. 

Our decision that the Congress has the power under Article V to 
fix a reasonable limit of time for ratification in proposing an amendment 
proceeds upon the assumption that the question, what is a reasonable 
time, lies within the congressional province. If it be deemed that such 
a question is an open one when the limit has not been fixed in advance, 
we think that it should also be regarded as an open one for the con- 
sideration of the Congress when, in the presence of certified ratifica- 
tions by three-fourths of the States, the time arrives for the promulga- 


94 CasEs on ConsTITUTIONAL LAW 


tion of the adoption of the amendment. The decision by the Congress, 
in its control of the action of the Secretary of State, of the question 
whether the amendment had been adopted within a reasonable time 
would not be subject to review by the courts. 

It would unduly lengthen this opinion to attempt to review our 
decisions as to the class of questions deemed to be political and not 
justiciable. In determining whether a question falls within that 
category, the appropriateness under our system of government of 
attributing finality to the action of the political departments and also 
the lack of satisfactory criteria for a judicial determination are domi- 
nant considerations. There are many illustrations in the field of our 
conduct of foreign relations, where there are ‘‘considerations of policy, 
considerations of extreme magnitude, and certainly entirely incom- 
petent to the examination and decision of a Court of Justice.’’ Ware 
v. Hylton, 3 Dall. 199, 260. Questions involving similar considerations 
are found in the government of our internal affairs. Thus, under 
Article IV, section 4, of the Constitution, providing that the United 
States ‘‘shall guarantee to every State in this Union a Republican Form 
of Government’’, we have held that it rests with the Congress to decide 
what government is the established one in a State and whether or not 
it is republican in form. Luther v. Borden, 7 How. 1, 42 [below 
p. 748]. In that case Chief Justice Taney observed that ‘‘when the 
senators and representatives of a State are admitted into the councils 
of the Union, the authority of the government under which they are 
appointed, as well as its republican character, is recognized by the 
proper constitutional authority. And its decision is binding on every 
other department of the government, and could not be questioned in a 
judicial tribunal’’. So, it was held in the same case that under the pro- 
vision of the same Article for the protection of each of the States 
‘‘against domestic violence’’ it rested with the Congress ‘‘to determine 
upon the means proper to be adopted to fulfil this guarantee’’. Id., 
p. 43. So, in Pacifie Telephone Company v. Oregon, 223 U. S. 118 
[below, p. 755], we considered that questions arising under the guar- 
anty of a republican form of government had long since been ‘‘ definitely 
determined to be political and governmental’’ and hence that the ques- 
tion whether the government of Oregon had ceased to be republican 
in form because of a constitutional amendment by which the people 
reserved to themselves power to propose and enact laws independent of 
the legislative assembly and also to approve or reject any act of that 
body, was a question for the determination of the Congress. It would 
be finally settled when the Congress admitted the senators and repre- 
sentatives of the State. 

For the reasons we have stated, which we think to be as compelling 
as those which underlay the cited decisions, we think that the Con- 
gress in controlling the promulgation of the adoption of a constitu- 
tional amendment has the final determination of the question whether 
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by lapse of time its proposal of the amendment had lost its vitality 
prior to the required ratifications. The state officials should not be 
restrained from certifying to the Seeretary of State the adoption by 
the legislature of Kansas of the resolution of ratification. 

As we find no reason for disturbing the decision of the Supreme 
Court of Kansas in denying the mandamus sought by petitioners, its 
judgment is affirmed but upon the grounds stated in this opinion. 

Affirmed. 

[In a concurring opinion by Justice Black, in which Justices Roberts, 
Frankfurter and Douglas joined, it was argued that the Court should 
have disapproved of earlier pronouncements, as in Dillon v. Gloss, 
upon the control of the judicial branch upon the amending process. 
‘‘Undivided control of that process has been given by the Article [V] 
exclusively and completely to Congress. The process itself is ‘political’ 
in its entirety, from submission until an amendment becomes part of 
the Constitution, and is net subject to judicial guidance, control or 
interference at any point.’’ Justice Frankfurter wrote a separate 
opinion, in which Justices Roberts, Black and Douglas joined, holding 
that the petitioners had no standing in court. Justice Butler wrote 
a dissenting opinion, in which Justice McReynolds joined, holding that 
the case should have been governed by the decision in Dillon v. Gloss. ] 


CHAPTER II 
ELECTIONS TO CONGRESS 
A. Final Elections 


EX PARTE SIEBOLD, 1880. 
[See Chapter I, B, ante, p. 34.] 


EX PARTE YARBROUGH. 
110 U. S. 651, 4 S. Ct. 152, 28 L. Ed. 274 (1884). 


Petitions for writs of habeas corpus and certiorari.’ 

[Yarbrough and others were convicted in a federal court of having, on 
January 25, 1883, conspired to intimidate a colored person from voting 
for a member of Congress, in violation of federal statutes, Rev. Stat. 
§§ 5508, 5520. In their application for a writ of. habeas corpus the peti- 
tioners alleged that the federal statutes were unconstitutional as being 
outside the scope of delegated congressfonal authority. ] 


Mr. Justice Miner delivered the opinion of the court. ; 

That a government whose essential character is republican, whose 
executive head and legislative body are both elective, whose most numer- 
ous and powerful branch of the legislature is elected by the people di- 
rectly, has no power by appropriate laws to secure this election from the 
influence of violence, of corruption, and of fraud, is a proposition so 
startling as to arrest attention and demand the gravest consideration. 
If this government is anything more than a mere aggregation of dele- 
gated agents of other States and governments, each of which is superior 
to the general government, it must have the power to protect the elec- 
tions on which its existence depends from violence and corruption. If it 

-has not this power, it is left helpless before the two great natural and 
historical enemies of all republics, open violence and insidious corrup- 
tion. 

The proposition that it has no such power is supported by the old 
argument, often heard, often repeated, and in this court never assented 
to, that when a question of the power of Congress arises the advocate of - 
the power must be able to place his finger on words which expressly 
grant it. The brief of counsel before us, though directed to the author- 
ity of that body to pass criminal laws, uses the same language. Because 
there is no express power to provide for preventing violence exercised on 


96 


Exxections to Concress 97 


the voter as a means of controlling his vote, no such law can be enacted. 
It destroys at one blow, in constructing the Constitution of the United 
States, the doctrine universally applied to all instruments of writing, 
that what is implied is as much a part of the instrument as what is ex- 
pressed. This principle, in its application to the Constitution of the 
United States, more than to almost any other writing, is a necessity, by 
reason of the inherent inability to put into words all derivative powers: 

a difficulty which the instrument itself recognizes by conferring on Con- 
gress the authority to pass all laws necessary and proper to carry into 
execution the powers expressly granted and all other powers vested in 
the government or any branch of it by the Constitution. Art. I, sec. 8, 
clause 18. : 

We know of no express authority to pass laws to punish theft or bur- 
glary of the Treasury of the United States. Is there, therefore, no 
power in Congress to protect the Treasury by punishing such theft and 
burglary ? 

Are the mails of the United States and the money carried in them to 
be left to the mercy of robbers and of thieves who may handle the mail 
because the Constitution contains no express words of power in Congress 
to enact laws for the punishment of those offenses? The principle, if 
sound, would abolish the entire criminal jurisdiction of the courts of the 
United States and the laws which confer that jurisdiction. 

Congress [has] been slow to exercise the powers expressly 
conferred upon it in relation to elections by the fourth section of the 
first article of the Constitution. 

It was not until 1842 that Congress ee any action under the power 
here conferred, 

Will it be denied fiat it is in the power of that body to provide laws 
for the proper conduct of those elections? To provide, if necessary, the 
officers who shall conduct them and make return of the result? And 
especially to provide in an election held under its own authority, for 
security of life and limb to the voter while in the exercise of this func- 
tion? Can it be doubted that Congress can by law protect the act of vot- 
ing, the place where it is done, and the man wno votes from personal vio- 
lence or intimidation, and the election itself from corruption and 
fraud ? : 
. . This duty does not, arise solely from the interest of the party 
concerned, but from the necessity of the government itself that its serv- 
ice shall be free from the adverse influence of force and fraud practiced 
on its agents, and that the votes by which its members of Congress and 
its President are elected shall be the free votes of the electors, and the 
officers thus chosen the free and uncorrupted choice of those who have 
the right to take part in that choice. 

This proposition answers, also, another objection to the constitu- 
tionality of the laws under consideration, namely, that the right to vote 
- for a member of Congress is not dependent upon the Constitution or 


98 Cases on ConstTITUTIONAL LAW 


laws of the United States, but is governed by the law of each State 
respectively. If this were conceded, the importance to the general 
government of having the actual election —the voting for those mem- 
bers — free from force and fraud is not diminished by the circumstance 
that the qualification of the voter is determined by the law of the State 
where he votes. It equally affects the government; it is as indispen- 
sable to the proper discharge of the great function of legislating for 
that government, that those who are to control this legislation shall not 
owe their election to bribery or violence, whether the class of persons 
who shall vote is determined by the law of the States, or by law of 
the United States, or by their united result. 

But it is not correct to say that the right to vote for a member of 
Congress does not depend on the Constitution of the United States. 
The office, if properly called an office, is created by that Constitution 
and by that alone. It also declares how it shall be filled, namely, by 
election. Its language is: 

‘The House of Representatives shall be composed of members chosen 
every second year by the people of the several States; and the electors 
in each State shall have the qualifications requisite for electors of the 
most numerous branch of the state legislature.’’ Article 1, section 2. 

The States in prescribing the qualifications of voters for the most 
numerous branch of their own legislatures, do not do this with refer- 
ence to the election for members of Congress. Nor can they prescribe 
the qualification. for voters for those eo nomine. They define who are 
to vote for the popular branch of their own legislature, and the Con- 
stitution of the United States says the same persons shall vote for 
members of Congress in that ‘State. It adopts the qualification thus 
furnished as the qualification of its own electors for members of Con- 
gress. It is not true, therefore, that electors for members of Congress 
owe their right to vote to the state law, in any sense which makes the 
exercise of the right to depend exclusively on the law of the State. 

Counsel for petitioners, seizing upon the expression found in the 
opinion of the court in the case of Minor v. Happersett, 21 Wall. 162, 
that ‘‘the Constitution of the United States does not confer the right 
of suffrage upon any one,’’ without reference to the connection in which 
it is used, insists that the voters in this case do not owe their right to 
vote in any sense to that instrument. k 

While it is quite true, as was said by this court in United States v. 
Reese, 92 U. S. 214, that this article [the Fifteenth Amendment] gives 
no affirmative right to the colored man to vote, and is designed primarily 
to prevent discrimination against him whenever the right to vote may 
be granted to others, it is easy to see that under some circumstances 
it may operate as the immediate source of a right to vote. In all cases 
where the former slave-holding States had not removed from their Con- 
stitutions the words ‘‘white man’’ as a qualification for voting, this pro- 
vision did, in effect, confer on him the right to vote, because, being 
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paramount to the state law, and a part of the state law, it annulled the 
discriminating word ‘‘white,’’ and thus left him in the enjoyment of 
the same right as white persons. 

In such cases the Fifteenth acpintnesnt does, proprio vigore, sub- 
stantially confer on the negro the right to vote, and Congress has the 
power to protect and enforce that right. 

In the case of United States v. Reese, so much relied on by counsel, 
this court said, in regard to the Fifteenth Amendment, that ‘‘it has in- 
vested the citizens of the United States with a new constitutional right 
which is within the protecting power of Congress. That right is an 
exemption from discrimination in the exercise of the electric franchise 
on account of race, color, or previous condition of servitude.’’ ‘This 
new constitutional right was mainly designed! for citizens of African 
descent. The principle, however, that the protection of the exercise 
of this right is within the power of Congress, is as necessary to the 
right of other citizens to vote as to the colored citizen, and to the right 
to vote in general as to the right to be protected against discrimination. 
The exercise of the right in both instances is guaranteed by the Con- 
stitution, and should be kept free and pure by congressional enact- 
ments whenever that is necessary. 

It is as essential to the successful Working of this government that the 
great organisms of its executive and, legislative branches should be the 
free choice of the people, as that the original form of it should be so. In 
absolute governments, where the monarch is the source of all power, it is 
still held to be important that the exercise of that power shall be free 
from the influence of extraneous violence and internal corruption. 

In a republican government, like ours, where political power is re- 
posed in representatives of the entire body of the people, chosen at short 
intervals by popular elections, the temptations to control these elections 
by violence and by corruption is a constant source of danger. 

Such has been the history of all republics and, though ours has been 
comparatively free from both these evils in the past, no lover of his coun- 
try can shut his eyes to the fear of future danger from both sources. 

If the recurrence of such acts as these prisoners stand convicted of are 
too common in one quarter of the country, and give omen of danger 
from lawless violence, the free use of money in elections arising from the 
vast growth of recent wealth in other quarters, presents equal cause for 
anxiety. 

If the Government of the United States has within its constitutional 
domain no authority to provide against these evils, if the very sources of 
power may be poisoned by corruption or controlled by violence and out- 
rage, without legal restraint, then, indeed, is the country in danger and 
its best powers, its highest purposes, the hopes which it inspires and the 
love which enshrines it, are at the mercy. of the combinations of those 
who respect no right but brute force, on the one hand, and unprincipled 
corruptionists on the other. | 
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The rule to show cause in this case is discharged and the writ of 
habeas corpus denied. 


Nore.—The ‘‘elections’’ referred to in Art. I, Sees. 2, 4, 5 of the Constitution 
are the elections which finally determine the candidates for office; the nominating, 
or ‘‘primary,’’ elections of more recent times being then unknown. Voters were 
designated as ‘‘electors.’? Ex parte Yarbrough draws a distinction between the 
right of the State to fix the qualifications of electors, as provided in Art. I, Sec. 
2 of the Constitution, and the right of Congress to see that the qualifications fixed 
by the States were those actually in effect at a particular election. In the Enforce- 
ment Act of 1870, which was at issue in Ex parte Siebold, above, p. 34, Congress 
had gone no further than to appoint Federal supervisors of elections to see that 
State laws governing elections should be fairly and effectively executed. In Rev. 
Stat. §§ 5508, 5520, at issue in Ex parte Yarbrough, Congress had adopted its own 
laws, directed against the Ku Klux and other organizations, making it, iter alia, 
a crime ‘‘to conspire to prevent by force, intimidation, or threat, any citizen who 
is lawfully entitled to vote, from giving his support or advocacy, in a legal manner, 
toward . . . the election of any lawfully qualified person.’’ More recently, 
in Burroughs v. United States, 290 U. S. 534, 54 8. Ct. 287, 78 L. Ed. 484 (1934), 
the Court upheld the Federal Corrupt Practices Act of 1925 requiring the disclosure 
of facts as to contributions made to~presidential campaigns, declaring that ‘‘to 
say that Congress is without power to pass appropriate legislation to safeguard 
such an election from the improper use of money to influence the result is to deny 
to the nation in a vital particular the power of self-preservation.’’ 

The question whether the Senate or the House of Representatives may add to 
the ‘‘qualifications’’ prescribed for their members by Art. I, Secs. 2, 3, by impos- 
ing new qualifications of their own in the exercise of the function of each house 
to be judge of the elections, returns and qualifications of its own members, has 
not yet been passed upon by the Supreme Court. It has, however, been held, in 
Barry v. United States ex rel. Cunningham, 279 U. 8. 597, 49 8. Ct. 452, 73 L. Ed. 
867 (1929), that the exercise of the power of the Senate to judge the elections, 
returns and qualifications of its members involves the power to compel the attend- 
ance and testimony of witnesses and, on the basis of the facts found, to render 
a judgment which is beyond the authority of the court to review. 

While the States have been left free in respect to the election of members of 
the House of Representatives by districts or at large, it has been held, in Smiley 
v. Holm, 285 U. 8. 355, 52 S. Ct. 397, 76 L. Ed. 795 (1932), that additional 
representatives allotted to a State under a Congressional reapportionment act must 
be elected by vote of the people of the State at large until the State has been 
redistricted by the legislature; and if the number of Representatives has been 
decreased, all of them must be elected at large until the State has been redistricted. 


GUINN v. UNITED STATES. 


238 U. S. 347, 35 S. Ct. 926, 59 L. Ed. 1340 (1915). 


On a certificate from the United States Circuit Court of Appeals. 

[The constitution of the State of Oklahoma was amended in 1910 s0 as 
to provide that ‘‘No person shall be registered as an elector of this State 
or be allowed to vote in any election herein, unless he be able to read and 
write any section of the constitution of the State of Oklahoma; but no 
person who was, on January 1, 1866, or at any time prior thereto, enti- 
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tled to vote under any form of government, or who at that time resided 
in some foreign nation, and no lineal descendant of such person, shall be 
denied the right to register and vote because of his inability to so read 
and write sections of such constitution. . . .’’ Defendants, F. Guinn 
and J. J. Beal, election officers, were prosecuted in a federal court for 
conspiring to deprive certain negro citizens, on account of their race and 
color, of the right to vote at a general election held in that State in 1910. 
The state constitutional provision referred to was assailed as contrary to 
the Fifteenth Amendment. The Cireuit Court of Appeals for the 
Highth Circuit certified two questions to the Supreme Court of the 
United States: ‘‘(1) Was the amendment to the constitution of Okla- 
homa, heretofore set forth, valid? (2) Was that amendment void in so 
far as it attempted to debar from the right or privilege of voting for a 
qualified candidate for a Member of Congress in Oklahoma, unless they 
were able to read and write any section of the constitution of Oklahoma, 
negro citizens of the United States who were otherwise qualified to vote 
for a qualified candidate for a Member of Congress in that State, but 
who were not, and none of whose lineal. ancestors was; entitled to vote 
under any form of government on January 1, 1866, or at any time prior 
thereto, because they were. then slaves?’’] 


Mr. Curer Justice Waite delivered the opinion of the court. 

The argument of the Government in substance says: No ques- 
tion is raised by the Government concerning the validity of the literacy 
test provided for in the amendment under consideration.as an independ- 
ent standard since the conclusion is plain that the test rests on the exer-' 
cise of state judgment and therefore cannot be here assailed either by 
disregarding the State’s power to judge on the subject or by testing its 
motive in enacting the provision. The real question involved, so the 
argument of the Government insists, is the repugnancy of the standard 
which the amendment makes, based on the conditions existing on Janu- 
ary 1, 1866, ‘because on its face and inherently considering the substance 
of things, that standard is a mere denial of the restrictions imposed by 
the prohibitions of the Fifteenth Amendment and by necessary result 
re-creates and perpetuates the very conditions which the Amendment 
was intended to destroy. 4 

1. The operation and effect of the Fifteenth AMOR RTINE 

(a) Beyond doubt the Amendment does not take away from the aie 
governments in a general sense the power over suffrage which has 
belonged to those governments from the beginning and without the 
possession of which power the whole fabric upon which the division of 
state and national authority under the Constitution and the organiza- 
tion of both governments rest would be without support and both the 
authority of the nation and of the State would fall to the ground. In 
fact, the very command of the Amendment recognizes the possession of 
the general power by the State, since the Amendment seeks to regulate 
its exercise as to the particular subject with which it deals. 
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(b) But it is equally beyond the possibility of question that the 
Amendment in express terms restricts the power of the United States 
or the States to abridge or deny the right of a citizen of the United 
States to vote on account of race, color or previous condition of serv- 
itude. The restriction is coincident with the power and prevents its 
exertion in disregard of the command of the Amendment. But while 
this is true, it is true also that the Amendment does not change, modify 
or deprive the States of their full power as to suffrage except of course 
as to the subject with which the Amendment deals, and to the extent 
that obedience to its command is necessary. Thus the authority over 
suffrage which the States possess and the limitation which the Amend- 
ment imposes are co-ordinate and one may not destroy the other with- 
out bringing about the destruction of both. 

(c) While in the true sense, therefore, the Amendment gives no 
right of suffrage, it was long ago recognized that in operation its pro- 
hibition might measurably have that effect; that is to say, that as the 
command of the Amendment was self-executing and reached without 
legislative action the conditions of discrimination against which it was 
aimed, the result might arise that as a consequence of the striking 
down of a discriminating clause a right of suffrage would be enjoyed 
by reason of the generic character of the provision which would remain 
after the discrimination was stricken out. Ex parte Yarbrough, 110 
U. S. 651; Neal v. Delaware, 103 U. S. 370. 

With these principles before us how can there be room for any 
serious dispute concerning the repugnancy of the standard based upon 
January 1, 1866 (a date which preceded the adoption of the Fifteenth 
Amendment), if the suffrage provision fixing that standard is suscep- 
tible of the significance which the Government attributes to it? Indeed, 
there seems no escape from the conclusion that to hold that there was 
even possibility for dispute on the subject would be but to declare that 
the Fifteenth Amendment not only had not the self-executing power 
which it has been recognized to have from the beginning, but that its 
provisions were wholly inoperative because susceptible of being rendered 
inapplicable by mere form of expression embodying no exercise of 
judgment and resting upon no discernible reason other than the pur- 
pose to disregard the prohibitions of the Amendment by creating a 
standard of voting which on its face was in substance but a revitaliza- 
tion of conditions which when they prevailed in the past had been 
destroyed by the self-operative force of the Amendment. 

2. The standard of January 1, 1866, fixed in the suffrage amend- 
ment and its significance. 

The inquiry of course here is, Does the [Oklahoma] amendment as 
to the particular standard which this heading embraces involve the mere 
refusal to comply with the commands of the Fifteenth Amendment as 
previously stated? This leads us for the purpose of the analysis to recur 
to the text of the suffrage amendment. Its opening sentence fixes the 
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literacy standard which is all inclusive since it is general in its expres- 
sion and contains no word of discrimination on account of race or color 
or any other reason. This, however, is immediately followed by the 
provisions creating the standard based upon the condition existing on 
January 1, 1866, and carving out those coming under that standard 
from the inclusion in the literacy test which would have controlled them 
but for the exclusion thus expressly provided for. The provision is this: 

‘““But no person who was, on January 1, 1866, or at any time prior 
thereto, entitled to vote under any form of government, or who at that 
time resided in some foreign nation, and no lineal descendant of such 
person, shall be denied the right to register and vote because of his 
inability to so read and write sections of such constitution.”’ 

, We have difficulty in finding words to more clearly demonstrate the 
conviction we entertain that this standard has the characteristics which 
the Government attributes to it than does the mere statement of the — 
text. It is true it contains no express words of an, exclusion from the 
standard which it establishes of any person on account of race, color, or 
previous condition of servitude prohibited by the Fifteenth Amend- 
ment, but the standard itself inherently brings that result into exist- 
ence since it is based purely upon a period of time before the enactment 
of the Fifteenth Amendment and makes that period the controlling 
and dominant test of the right of suffrage. In other words, we seek in 
vain for any ground which would sustain any other interpretation but 
that the provision, recurring to the conditions existing before the 
Fifteenth Amendment was adopted and the continuance of which the 
Fifteenth Amendment prohibited, proposed by in substance and effect 
lifting those conditions over to a period of time after the Amendment 
to make them the basis of the right to suffrage vonferred in direct and 
positive disregard of the Fifteenth Amendment. And the same result, 
we are of opinion, is demonstrated by considering whether it is possible 
to discover any basis-of reason for the standard thus fixed other than 
the purpose above stated. We say this because we are unable to 
discover how, unless the prohibitions of the Fifteenth Amendment were 
considered, the slightest reason was afforded for basing the classifica- 
tion upon a period of time prior to the Fifteenth Amendment. Cer- 
tainly it cannot be said that there was any peculiar necromancy in the 
time named which engendered attributes affecting the qualification to 
vote which would not exist at another and different period unless the 
Fifteenth Amendment was in view. S 

3. The determination of the validity a the literacy test and the 
possibility of its surviving the disappearance of the 1866 standard with 
which tt is associated in the suffrage amendment. 

[The Court here held that the clear and positive intent ee the Amend- 
ment was that persons coming under the 1866 standard should not be 
subjected to the literacy test; and since this would necessarily happen 
if, with the elimination of the exemption, the literacy provisions were 
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to be left in force, the unconstitutionality of that part of the law in- 
validated the whole. ] 

We answer the first question, No, and the second question, Yes. 

And it will be so certified. 


Mr. Justice McReynoups took no part im the consideration and deci- 
sion of this case. 

Norre.—Following the Guinn case the State of Oklahoma enacted in 1912 a law 
giving to the persons who had been discriminated against by the amendment of 
1910 a specified period of twelve days within which to register. In Lane v. Wilson, 
307 U. S. 268, 59 S. Ct. 872, 83 L. Ed. 1281 (1939), it was held that the Fifteenth 
Amendment ‘‘nullifies sophisticated as well as simple-minded modes of discrimina- 
tion. It hits onerous procedural requirements which effectively handicap exercise 
*of the franchise by the colored race although the abstract right to vote may remain 
unrestricted as to race.’’ 


B. Primary Elections 


NEWBERRY v. UNITED STATES. 
256 U. S. 232, 41 S. Ct. 469, 65 L. Ed. 913 (1920). 


In error to the District Court of the United States for the Western 
District of Michigan. 

[Newberry and others were found guilty of conspiring to violate sec- 
tion 8 of an Act of Congress of June 25, 1910, providing for the pun- 
ishment of any person who, as candidate for Representative in Congress 
or for Senator of the United States, in procuring his nomination and 
election, should expend any sum in the aggregate in excess of the amount 
which he might lawfully expend under the laws of the state in which 
he resided. The statute further provided for a maximum expenditure of 
$5,000 for candidates for the House of Representatives and $10,000 for 
candidates for Senator of the United States. A Michigan statute of 1913 
prohibited an expenditure by a candidate, in securing his nomination, of 
a sum. in excess of 25 per centum of one year’s compensation. ‘‘Taken 
with the state enactment, the Federal statute in effect declares a candi- 
date for the United States Senate punishable by fine and imprisonment, 
if (except for certain specified purposes) he give . . . in procuring his 
nomination and election more than $3,750,—one half of one year’s 
salary.’’ The indictment charged that $100,000 had been expended by 
or on behalf of the defendant to secure his nomination as candidate for 
Senator of the United States from the State of Michigan. ] 


Mr. Justice McReynoups delivered the opinion of the court. . . 
And the ultimate question for solution here is whether, under the grant 
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of power to regulate ‘‘the manner of holding elections,’’ Congress may 
fix the maximum sum which a candidate therein may spend, or advise 
or cause to be contributed and spent by others to procure his nomination. 

. . » Here is the source of congressional power over the elections speci- 
fied. It has been so declared by this court ... and the early discus- 
sions clearly show that this was then the accepted opinion. .. . 

We find no support in reason or authority for the argument that be- 
cause the offices were created by the Constitution, Congress has some 
indefinite, undefined power over elections for Senators and Representa- 
tives not derived from section 4. ‘‘The government, then, of the United 
States, can claim no powers which are not granted to it by. the Consti- 
tution, and the powers actually granted must be such as are expressly 
given, or given by necessary implication.’’ Martin v. Hunter’s Lessee, 
1 Wheat. 304, 326. Clear constitutional provisions also negative any 
possible inference of such authority because of the supposed anomaly 
“if one government had the unrestricted power to control matters affect- 
ing the choice of the officers of another.’’ Mr. Iredell (afterwards of 
this court) in the North Carolina Convention of 1788, pointed out that 
the States may—must indeed—exert some unrestricted control over the 
Federal Government. ‘‘The very existence of the general government 
depends on that of the state governments. The state legislatures are to 
choose the Senators. Without a Senate there can\be no Congress. The 
state legislatures are also to direct the manner of choosing the Presi- 
dent. ...’’ 4 Elliott’s Debates, p. 53. See also the Federalist, XLIV. 


Undoubtedly elections within the original intendment of section 4 
were those wherein Senators should be chosen by Legislatures and rep- 
resentatives by voters possessing ‘‘the qualifications requisite for electors 
of the most numerous branch,of the State Legislature.’’ Art. I, secs. 2 
and 8. The Seventeenth Amendment, which directs that Senators be 
chosen by the people, neither announced nor requires a new meaning of 
election, and the word now has the same general significance as it did 
when the Constitution came into existence,—final choice of an officer by 
the duly qualified electors. Hawke v. Smith, 203 U. 8. 221. Primaries 
were then unknown. Moreover, they are in no sense elections for an 
office, but merely methods by which party adherents agree upon can- 
didates whom they intend to offer and support for ultimate choice by 
all qualified electors. General provisions touching elections in constitu- 
tions or statutes are not necessarily applicable to primaries,—the two 
things are radically different. And this view has been declared by many 
state courts. ... 

Sundry provisions of the Constitution indicate plainly enough what 
its framers meant by elections and the ‘‘manner of holding’’ them. 
‘‘The House of Representatives shall be composed of members chosen 
every second year by the people of the several States.’’ ‘‘No person 
shall be a Representative . . . who shall not when elected, be an inhab- 
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itant of that State in which he shall be chosen.’’ ‘‘When vacancies 
happen in the representation from any State, the executive authority 
thereof shall issue writs of election to fill such vacancies.’’ ‘‘Imme- 
diately after they (the Senators) shall be assembled in consequence of 
the first election, they shall be divided as equally as may be into three 
classes.’? ‘‘No person shall be a Senator : .. who shall not, when 
elected, be an inhabitant of that State for which he shall be chosen.’’ 
‘“Bach House shall be the judge of the elections returns and qualifica- 
tions of its own members.’’ ‘‘No Senator or Representative shall, dur- 
ing the time for which he was elected, be appointed to any civil office,’’ 
ete. ‘‘The executive power shall be vested in a President of the United 
States of America. He shall hold his office during the term of four years, 
and, together with the Vice President, chosen for the same term, be 
elected as follows.’’? ‘‘The President shall, at stated times, receive for 
his services a compensation, which shall neither be increased nor dimin- 
ished during the period for which he shall have been elected.’’ And 
provisions in the Seventeenth Amendment are of like effect. . . 

Apparently because deemed unimportant no counsel on either side 
referred to ‘‘An Act Providing a Temporary Method of Conducting the 
Nomination and Election of United States Senators,’’ approved June 4, 
1914 (chap. 103, 38 Stat. 384). . . . Section 2, which contains the only 
reference ‘to nomination of candidates for Senator, expired by express 
limitation June 4, 1917, more than a year prior to the conduct here 
challenged. The act has no criminal provisions, makes no reference to 
the earlier statute upon which this prosecution is founded, and sheds 
no light on the power of Congress to regulate primaries and conventions. 
Its terms indicate intention that the machinery for designating party 
candidates shall remain under state control. But in no view can an 
attempt to exercise power be treated as conclusive evidence that Con- 
gress possesses such power. Otherwise serious discussion of constitu- 
tional limitations must cease. Moreover, the criminal statute now relied 
upon antedates the Seventeenth Amendment, and must be tested by 
powers possessed at time of its enactment. An after-acquired power 
cannot, ex proprio vigore, validate a statute void when enacted. See 1 
Sutherland, Stat. Constr. 2d ed., see. 107. 

A concession that the Seventeenth Amendment might be applicable in 
this controversy if assisted by appropriate legislation would be unim- 
portant, since there is none. Section 2, Act of June 4, 1914, had ex- 
pired by express limitation many months before Newberry became a 
candidate, and counsel very properly disregarded it. 

Because deemed appropriate in order effectively to regulate the man- 
ner of holding general elections, this court has upheld Federal statutes 
providing for supervisors and prohibiting interference with them, de- 
claring criminal failure by election officers to perform duties imposed 
by the State, and denouncing conspiracies to prevent voters from freely 
casting their ballots or having them counted. Ex parte Siebold, 100 
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U. S. 371; Ex parte Clarke, 100 U. S. 399; Ex parte Yarbrough, 110 
U.S. 651; Re Coy, 127 U. S. 731; United States v. Mosley, 238 U. S. 383. 
These enactments had direct and immediate reference to elections by 
the people, and decisions sustaining them do not control the present 
controversy. Congress clearly exercised its power to regulate the man- 
ner of holding an election when it directed that voting must be by writ- 
ten or printed ballot or voting machines, c. 154, 30 Stat. 836. 4 

Section 4 was-bitterly attacked in the State convention of 1787-1789, 
because of its alleged possible use to create preferred classes and finally 
to destroy the States. In defense, the danger incident to absolute con- 
trol of elections by the States, and the express limitations upon the 
power, were dwelt upon. Mr. Hamilton asserted: ‘‘The truth is that 
there is no method of securing to the rich the preference apprehended, 
but by prescribing qualifications of property either for those who may 
elect or be elected. But this forms no part of the power to be conferred 
upon the National Government. Its authority would be expressly re- 
stricted to the regulation of the times, the places and the manner of 
' elections. The qualifications of the persons who may choose, or be 
chosen, as has been remarked upon another occasion, are defined and 
fixed in the Constitution, and are unalterable by the Legislature.’’ The 
Federalist, LIX, LI. The history of the times indicates beyond reason- 
able doubt that if the Constitution makers had claimed for this section 
the latitude we are now asked to sanction, it would not have been rati- 
fied. See Story, Const., secs. 814 et seq. 

Our immediate concern is with the clause which grants power by 
law ‘‘to regulate the manner of holding elections for Senators and Rep- 
resentatives,’’—and broadly to regulate them. As an incident to the 
grant there is, of course, power to make all laws which shall be necessary 
and proper for carrying it into effect. Art. I, sec. 8, el. 18. Although 
the Seventeenth Amendment now requires Senators to be chosen by the 
people, reference to the original plan of selection by the legislatures may 
aid in interpretation. 

Who should participate in the specified elections was clearly indi- 
eated,—members of state legislatures and those having ‘‘the qualifica- 
tions requisite for electors of the most numerous branch of the state 
legislature.’’? Who should be eligible for election was also stated. ‘‘No 
person shall be a Representative who shall not have attained to the 
age of twenty-five years, and been seven years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that state 
in which he shall be chosen.’’ ‘‘No person shall be a Senator who shall 
not have attained to the age of thirty years, and been nine years a 
citizen of the United States, and who shall not, when elected, be an 
inhabitant of that State for which he shall be chosen.’’ Two Senators 
were allotted to each State, and the method was prescribed for deter- 
mining the number of Representatives. Subject to these important lim- 
itations, Congress was. empowered by law to regulate the times, places, 
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and manner of holding the elections, except as to the places of choosing 
Senators. ‘‘These words are used without any veiled or obscure signifi- 
eance,’’ but in their natural and usual sense. 

If it be practically true that, under present conditions, a designated 
party candidate is necessary for an election,—a preliminary thereto,— 
nevertheless his selection is in no real sense part of the manner of hold- 
ing the election. This does not depend upon the scheme by which candi- 
dates are put forward. Whether the candidate be offered through pri- 
mary, or convention, or petition, or request of a few, or as the result 
of his own unsupported ambition, does not directly affect the manner of 
holding the election. Birth must precede, but it is no part of either 
funeral or apotheosis. 

Many things are prerequisites to elections or may affect their out- 
come,—voters, education, means of transportation, health, public dis- 
cussion, immigration, private animosities, even the face and figure of 
the candidate; but authority to regulate the manner of holding them 
gives no right to control any of these. It is settled, e. g., that the power 
to regulate interstate and foreign commerce does not reach whatever is 
essential thereto. Without agriculture, manufacturing, mining, etc., 
commerce could not exist; but this fact does not suffice to subject them 
to the control of Congress. Kidd v. Pearson, 128 U. S. 1. . 

Election. of Senators by state legislatures presupposed selection of 
their members by the people; but it would hardly be argued that there- 
fore Congress could regulate such selection. In the Constitutional Con- 
vention of 1787, when replying to the suggestion that state legislatures 
should have uncontrolled power over elections of members of Congress, 
Mr. Madison said: ‘‘It seems as improper in principle, though it might 
be less inconvenient in practice, to give to the state legislatures this 
great authority over the election of the representatives of the people in 
the general legislature, as it would be to give to the latter a like power 
over the election of their representatives in the state legislatures.’’ Sup- 
plement to Elliott’s Debates, vol. V, p. 402. 

We cannot conclude that authority to control party primaries or con- 
ventions for designating candidates was bestowed on Congress by the 
grant of power to regulate the manner of holding elections. The fair 
intendment of the words does not extend so far; the framers of the Con- 
stitution did not ascribe to them any such meaning. Nor is this control 
necessary in order to effectuate the power expressly granted. On the 
other hand, its exercise would interfere with purely domestic affairs of 
the State, and infringe upon liberties reserved to the people. 

It should not be forgotten that, exercising inherent. police power, the 
State may suppress whatever evils may be incident to primary or con- 
vention. As ‘‘each House shall be the judge of the elections, qualifica- 
tions and returns of its own members,’’ and as Congress may by law 
regulate the times, places, and manner of holding elections, the National 
Government is not without power to protect itself against corruption, 
fraud, or other malign influences. 
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The judgment of the court below must be reversed and the cause re- 
manded for further proceedings in conformity with this opinion. 
Reversed. 


[Mr. Justice McKenna concurred in this opinion as applied to the 
statute under consideration, which was enacted prior to the Seventeenth 
Amendment; but he reserved the question of the power of Congress 
under that Amendment. 


Mr. Curer Justice WuHITs dissented from the opinion, but concurred, 
with a modification, in the judgment of reversal. 


Mr. Justice Pirwey concurred in part. 


Mr. Justice BRANDEIS and Mr. Justice CuarKn concurred in Mr. 
JUSTICE PITNEY’s opinion.] 


Nore.—The Newberry case, although now overruled (see United States v. Clas- 
sic, post, p. 113), continues to be of importance as expressing an opinion of the 
Court which prevailed for twenty years, during which a number of States under- 
took, following the decision in the Guinn case, to regulate primary elections as an 
indirect but equally practical form of discrimination against negro suffrage. Grovey 
v. Townsend, to follow, enumerates the successive steps taken by the State of Texas 
during that period. The extreme measures thus taken led to the reconsideration 
by the Court of the power of Congress in the matter. 


GROVEY v. TOWNSEND. 
204 U. §. 699, 55 S. Ct. 351, 79 L. Ed. 1292 (1935). 


On writ of certiorari to the Justice Court, Harris County, Texas. 


Mr. Justice Roperts delivered the opinion of the court. 

The petitioner [R. R. Grovey], by complaint filed in the Justice Court 
of Harris County, Texas, alleged that although he is a citizen of the 
United States and of the State and County, and a member of and be- 
liever in the tenets of the Democratic party, the respondent [A. Town- 
send] the county clerk, a state officer, having as such only public func- 
tions to perform, refused him a ballot for a Democratic party primary 
election, because he is of the negro race. He demanded ten dollars dam- 
ages. The pleading quotes articles of the Revised Civil Statutes of 
Texas which require the nomination of candidates at primary elections 
by any organized political party whose nominees received one hundred 
thousand votes or more at the preceding general election, and recites 
that agreeably to these enactments a Democratic primary election was 
held on July 28, 1934, at which petitioner had the right to vote. Re- 
ferring to statutes which regulate absentee voting at primary elections, 
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the complaint states the petitioner expected to be absent from the county 
on the date of the primary election, and demanded of the’ respondent 
an absentee ballot, which was refused him in virtue of a resolution of 
the state Democratic convention of Texas, adopted May 24, 1932, which 
Ss: 

“Be it resolved, that all white citizens of the State of Texas who are 
qualified to vote under the Constitution and laws of the state shall be 
eligible to membership in the Democratic party and as such entitled to 
participate in its deliberations. ”’ 

The complaint charges that the respondent acted without legal excuse 
and his wrongful and unlawful acts constituted a violation of the Four- 
teenth and Fifteenth Amendments of the Federal Constitution. 

A demurrer, assigning as reasons tnat the complaint was insufficient 
in law and stated no cause of action, was sustained; and a motion for a 
new trial, reasserting violation of the Federal rights mentioned in the 
complaint, was overruled. We granted certiorari, because of the impor- 
tance of the Federal question presented, which has not been determined 
by this court. Our jurisdiction is clear, as the Justice Court is the 
highest state court in which a decision may be had, and the validity of 
the constitution and statutes of the state was drawn in question on the 
ground. of their being repugnant to the Constitution of the United 
States. | 

The charge is that respondent, a state officer, in refusing to furnish 
petitioner a ballot, obeyed the law of Texas, and the consequent denial of 
petitioner’s right to vote in the primary election because of his race and 
color was state action forbidden by the Federal Constitution; and it is 
claimed that former decisions require us so to hold. The cited eases are, 
however, not in point, In Nixon vy. Herndon, 273 U. 8. 586, 71 L. Ed. 
759, 47 8. Ct. 446, a statute which enacted that ‘‘in no event shall a 
negro be eligible to participate in a Democratic party primary election 
held in the State of Texas,’’ was pronounced offensive to the Fourteenth 
Amendment. In Nixon v. Condon, 286 U. S. 73, 76 L. Ed. 984, 52 8. Ct. 
484, 88 A. L. R. 458, a statute was drawn in question which provided 
that ‘‘every political party in this State through its State Executive 
Committee shall have the power to prescribe the qualifications of its 
own members and shall in its own way determine who shall be qualified 
to vote or otherwise participate in such political party.’’ We held this 
was a delegation of state power to the state executive committee and 
made its determination ‘conclusive irrespective of any expression of the 
party’s will by its convention, and therefore the committee’s action bar- 
ring negroes from the party primaries was state action prohibited by the 
Fourteenth Amendment. Here the qualifications of citizens to partici- 
pate in party counsels and to vote at party primaries have been declared 
by the representatives of the party in convention assembled, and this 
action upon its face is not state action. The question whether under the 
constitution and laws of Texas such a declaration as to party member- 
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ship amounts to state action was expressly reserved in Nixon v. Condon, 
supra (286 U.S. 84, 85, 76 L. Ed. 988, 989, 52 S. Ct. 484, 88 A. I. R. 
458). Petitioner insists that for various reasons the resolution of the 
state convention limiting membership in the Democratic party in Texas 
to white voters does not relieve the exclusion of negroes from participa- 
tion in Democratic primary elections of its true nature as the act of 
the state. 

First. An argument pressed upon us in Nixon v. Condon, supra, 
which we found it unnecessary to consider, is again presented. It is that 
the primary election was held under statutory compulsion; is wholly 
statutory in origin and incidents; those charged with its management 
have been deprived by statute and judicial decision of all power to es- 
tablish qualifications for participation therein inconsistent with those 
laid down by the laws of the state, save only that the managers of such 
elections have been given the power to deny negroes the vote. It is 
further urged that while the election is designated that of the Demo- 
cratic party, the statutes not only require this method of selecting party 
nominees, but define the powers and duties of the party’s representa- 
tives and of those who are to conduct the election so completely, and 
make them so thoroughly officers of the state, that any action taken by 
them in connection with the qualifications of members of the party is in 
fact state action and not party action. 

While it is true that Texas has by its es elaborately provided for 
the expression of party preference as to nominees, has required that 
preference to be expressed in a certain form of voting, and has attempted 
in minute detail to protect the suffrage of the members of the organiza- 
tion against fraud, it is equally true that the primary is a party pri- 
mary ; the expenses of it are not borne by the state, but by members of 
the party seeking nomination (Arts. 3108, 3116); the ballots are furn- 
ished not by the state, but by the agencies of the party (Arts. 3109, 
3119); the votes are counted and the returns made by instrumentalities 
ereated by the party (Arts. 3123, 3124-5, 3127); and the state recog- 
nizes the state convention as the organ of the party for the declaration 
of principles and the formulation of policies (Arts. 3136, 3139). 

In Bell v. Hill, 123 Tex. 531, 74 8S. W. (2d) 1138, the same court 
[the Supreme Court of Texas], in a mandamus proceeding instituted 
after the adoption by the state convention of the resolution of May 24, 
1932, restricting eligibility for membership in the Democratic party to 
white persons, held the resolution valid and effective. After a full con- 
sideration of the nature of political parties in the United States, the 
court concluded that such parties in the state of Texas arise from the 
exercise of the free will and liberty of the citizens composing them; that 
they are voluntary associations for political action, and are not the 
creatures of the state; and further decided that $§ 2 and 27 of Article 
1 of the State Constitution guaranteed to citizens the liberty of forming 
political associations, and the only limitation upon this right to be 
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found in that instrument is the clause which requires the maintenance 
of a republican form of government. The statutes regulating the 
nomination of candidates by primaries were related by the court to the 
police power, but were held not to extend to the denial of the right of 
citizens to form a political party and to determine who might associate 
with them as members thereof. The court declared that a proper view 
of the election laws of Texas, and their history, required the conclusion 
that the Democratic party in that state is a voluntary political associa- 
tion and, by its representatives assembled in convention, has the power 
to determine who shall be eligible for membership and, as such, eligible 
to participate in the party’s primaries. 

Third. An alternative contention of palitionee is that the state 
‘Democratic convention which adopted the resolution here involved was a 
mere creature of the state and could not lawfully do what the Federal 
Constitution prohibits to its creator. The argument is based upon the 
fact that Article 3167 of the Revised Civil Statutes of Texas, 1925, 
requires a political party desiring to elect delegates to a national conven- 
tion, to hold a state convention on the fourth Tuesday of May, 1928, 
and every four years thereafter; and provides for the election of dele- 
gates to that convention at primary conventions, the procedure of which 
is regulated by law. In Bell v. Hill, 123 Tex. 531, 74 S. W. (2d) 113, 
supra, the-Supreme Court of Texas held that Article 3167 does not 
prohibit declarations of policy by a state Democratic convention 
called for the purpose of electing delegates to a national convention. 
While it may be, as petitioner contends, that we are not bound by 
the state court’s decision on the point, it is entitled to the highest 
respect, and petitioner points to nothing which in any wise impugns 
its accuracy. If, as seems to be conceded, the Democratic party in Texas 
held conventions many years before the adoption of Article 3167, noth- 
. ing is shown to indicate that the regulation of the method of choosing 
delegates or fixing the times of their meetings, was intended to take 
away the plenary power of conventions in respect of matters as to which 
they would normally announce the party’s will. Compare Nixon v. 
‘Condon, supra (286 U. 8. 84, 76 L. Ed. 988, 52 S. Ct. 484, 88 A. L. R. 
458). We are not prepared to hold that in Texas the state convention 
of a party has become a mere instrumentality or agency for expressing 
the voice or will of the state. 

Fourth. The complaint states that candidates for the offices of Senator 
and Representative in Congress were to be nominated at the primary 
election of July 9, 1934, and that in Texas nomination by the Democratic 
party is equivalent to election. These facts (the truth of which the 
demurrer assumes) the petitioner insists, without more, make out a 
forbidden discrimination. A similar situation may exist in other states 
where one or another party includes a great majority of the qualified 
electors. The argument is that as a negro may not be denied a ballot at 
a general election on account of his race or color, if exclusion from the 
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primary renders his vote at the general election insignificant and useless, 
the result is to deny him the suffrage altogether. . So to say is to confuse 
the privilege of membership in a party with the right to vote for one 
who is to hold a public office. With the former the state need have 
no concern, with the latter it is bound to concern itself, for the general 
election is a function of the state government and discrimination by the 
state as respects participation by negroes on account of their race 
or color is prohibited by the Federal Constitution. 

We find no ground for holding that the respondent hes in obedience 
to the mandate of the-law of Texas discriminated against the petitioner 
or denied him any right guaranteed by the Fourteenth and Fifteenth 
Amendments. 

Judgment affirmed. 


UNITED STATES vy. CLASSIC. 
313 U. S. 299, 61 S. Ct. 1031, 85 L. Ed. 1368 (1941). 


Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 


Mr. Justice SToNeE delivered the opinion of the court. 

Two counts of an indictment found in a federal district court charged 
that appellees [P. B. Classic et al.], Commissioners of Elections, con- 
ducting a primary election under Louisiana law, to nominate a candi- 
date of the Democratic Party for representative in Congress, willfully 
altered and falsely counted and certified the hallots of voters cast in the 
primary election. The questions for decision are whether the right of 
qualified voters to vote in the Louisiana primary and to have their 
ballots counted is a right ‘‘secured by the Constitution’’ within the 
meaning of $§19 and 20 of the Criminal Code, and whether the acts 
of appellees charged in the indictment violate those sections. 

Section 19 of the Criminal Code condemns as a criminal offense any 
conspiracy to injure a citizen in the exercise ‘‘of any right or privilege 
secured to him by the Constitution or laws of the United States’’. 
Section 20 makes it a penal offense for anyone who, ‘‘acting under color 
of any law’’ ‘‘willfully subjects or causes to be subjected any in- 
habitant of any state . . . to the deprivation of any rights, privi- 
leges and immunities secured and protected by the Constitution and 
laws of the United States’’. The Government argues that the right of 
a qualified voter in a Louisiana congressional primary election to have 
his vote counted as cast is a right secured by Article I, §§ 2 and 4 of 
the Constitution, and that a conspiracy to deprive the citizen of that 
right is a violation of § 19, and also that the willful action of appellees 
as state officials, in falsely counting the ballots at the primary election 
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and in falsely certifying the count, deprived qualified voters of that 
right and of the equal protection of the laws guaranteed by the 
Fourteenth Amendment, all in violation of § 20 of the Criminal Code. 

Article I, §2 of the Constitution, commands that ‘‘The House of 
Representatives shall be composed of members chosen every second 
Year by the People of the several States -and the Electors in each 
State shall have the qualifications requisite for electors of the most 
numerous Branch of the State Legislature’. By §4 of the same 
article ‘‘The times, places and manner of holding elections for Senators 
and Representatives shall be prescribed in each State by the Legisla- 
ture thereof; but the Congress may at any time by Law make or alter 
such Regulations except as to the Places of chusing Senators’’. Such 
right as is secured by the Constitution to qualified voters to choose 
members of the House of Representatives is thus to be exercised in con- 
formity to the requirements. of state law subject to the restrictions 
prescribed by § 2 and to the authority conferred on Congress by § 4, 
to regulate the times, places and manner of holding elections for 
representatives. 

We look then to the statutes of Louisiana here involved to ascertain 
the nature of the right which under the constitutional mandate they 
define and confer’on the voter and the effect upon its exercise of the 
acts with which appellees are charged, all with the view to determining, 
first, whether the right or privilege is one secured by the Constitution 
of the United States, second, whether the effect under the state statute 
of appellee’s alleged acts is such that they operate to injure or oppress 
citizens in the exercise of that right within the meaning of § 19 and to 
deprive inhabitants of the state of that right within the meaning of 
§ 20, and finally, whether §§19 and 20 respectively are in other re- 
spects applicable to the alleged acts of appellees. 

Pursuant to the authority given by § 2 of Articlé I of the Consti- 
tution, and subject to the legislative power of Congress under § 4 of 
Article I, and other pertinent provisions of the Constitution, the states 
are given, and in fact exercise a wide discretion in the formulation of 
a system for the choice by the people of representatives in Congress. 
In common with many other states Louisiana has exercised that dis- 
eretion by setting up machinery. for the effective choice of party 
candidates for representative in Congress by primary elections and by 
its laws it eliminates or seriously restricts the candidacy at the general 
election of all those who are defeated at the primary. All political 
parties, which are defined as those that have cast at least 5 per cent 
of the total vote at specified preceding elections, are required to 
nominate their candidates for representative by direct primary elec- 
tions. Louisiana Act No. 46, Regular Session, 1940, §§ 1 and 3. 

[Details of the Louisiana law on the subject of primaries are here 
given. | 
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The right to vote for a representative in Congress at the general 
election is, as a, matter of law, thus restricted to the successful party 
candidate at the primary, to those not candidates at the primary who 
file nomination papers, and those whose names may be lawfully written 
into the ballot by the electors. . . . In fact,-as alleged in the in- 
dictment, the practical operation of the primary in Louisiana, is and 
has been since the primary election was established in 1900 to secure 
the election of the Democratic primary nominee for the Second, Con-* 
eressional District of Louisiana. 

Interference with the right to vote in the Congressional primary in 
the Second Congressional District for the choice of Democratic eandi- 
date for Congress is thus as a matter of law and in fact an interference 
with the effective choice of the voters at the only stage of the election 
procedure when their choice is of significance, since it is at the only 
stage when such interference could have any practical effect on the 
ultimate result, the choice of the Congressman to represent the dis- 
trict. The primary in Louisiana is an integral part of the procedure 
for the popular choice of Congressman. The right of qualified voters 
to vote at the Congressional primary in Louisiana and to have. their 
ballots counted is thus the right to participate in that choice. 

We come then to the question whether that right is one secured by 
the Constitution. Section 2 of Article I commands that Congressmen 
shall be chosen by the people of the several states by electors, the 
qualifications of which it prescribes. The right of the people to choose, 
whatever its appropriate constitutional limitations, where in other re- 
spects it is defined, and the mode of its exercise is prescribed by state 
action in conformity to the Constitution, is a right established and 
guaranteed by the Constitution and hence is one secured by it to those 
citizens and inhabitants of the state entitled to exercise the right. Ex 
parte Yarbrough, 110 U. S. 651; United States v. Mosley, 238 U. S. 383. 
And see Hague v. C. I. 0., 307 U. S. 496, 508, 513, 526, 527, 529, giving 
the same interpretation to the like phrase ‘‘rights’’ ‘‘secured by the 
Constitution’’ appearing in §1 of the Civil Rights Act of 1871, 17 
Stat. 13. While, in a loose sense, the right to vote for representatives 
in Congress is sometimes spoken of as a right derived from the states, 
see, Minor v. Happersett, 21 Wall. 162, 170; United States v. Reese, 92 
U. S. 214, 217-218; McPherson v. Blacker, 146 U. S. 1, 38-39 ; Breedlove 
v. Suttles, 8302 U. S. 277, 288, this statement is true only in the sense 
that the states are authorized by the Constitution, to legislate on the 
subject as provided by § 2 of Art. I, to the extent that Congress has 
not restricted state action by the exercise of its powers to regulate 
elections under § 4 and its more general power under Article I, § 8, 
clause 18 of the Constitution ‘‘to make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers’’. See 
Ex parte Siebold, 100 U. S. 37; Ex parte Yarbrough, supra, 663, 664; 
Swafford v. Templeton, 185 U. S. 487; Wiley v. Sinkler, 179 U. S. 58, 64. 
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Obviously included within the right to choose, secured by the Con- 
stitution, is the right of qualified voters within a state to cast their 
ballots and have them counted at Congressional elections. This Court 
has consistently held that this is a right secured by the Constitution. 

And since the constitutional command is» without restriction 
or limitation, the right unlike those guaranteed by the Fourteenth and 
Fifteenth Amendments, is secured against the action of individuals 
* as well as of states. 

But we are now coneerned with the question whether the right to 
choose at a primary election, a candidate for election as representative, . 
is embraced in the right to choose representatives secured by Article I, 
§ 2. We may assume that the framers of the Constitution in adopting 
that section, did not have specifically in mind the selection and elimina- 
tion of candidates for Congress by the direct: primary any more than 
they contemplated the application of the commerce clause to interstate 
telephone, telegraph and wireless communication which are concededly 
within it. But in determining whether a provision of the Constitution 
applies to a new subject matter, it is of little significance that it is one 
with which the framers were not familiar. For in setting up an en- 
during framework of government they undertook to carry out for the 
indefinite future and in all the vicissitudes of the changing affairs of 
men, those fundamental purposes which the instrument itself discloses. 
Hence we read its words, not as we read legislative codes which are 
subject to continuous revision with the changing course of events, but 
as the revelation of the great purposes which were intended to be 
achieved by the Constitution as a continuing instrument of government. 
Cf. Davidson v. New Orleans, 96 U. 8. 97; Brown v. Walker, 161 U. S. 
591, 595; Robertson v. Baldwin, 165 U. S. 275, 281, 282. If we remem- 
ber that ‘‘it is a Constitution we are expounding’’, we cannot rightly 
prefer, of the possible meanings of its words, that which will defeat 
rather than effectuate the Constitutional purpose. 

That the free choice by the people of representatives in Congress, 
subject only to the restrictions to be found in §§ 2 and 4 of Article I 
and elsewhere in the Constitution, was one of the great purposes of 
our Constitutional scheme of government cannot be doubted. We 
cannot regard it as any the less the constitutional purpose or its words 
as any the less guarantying the integrity of that choice when a state, 
exercising its privilege in the absence of Congressional action, changes 
the mode of choice from a single step, a general election, to two, of 
which the first is the choice at a primary of those candidates from whom, 
as a second step, the representative in Congress is to be chosen at the 
election. 

Nor can we say that that choice which the Constitution protects is 
restricted to the second step because §4 of Article I, as a means of 
securing a free choice of representatives by the people, has authorized 
Congress to regulate the manner of elections, without making any 
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mention of primary elections. For we think that the authority of 
Congress, given by § 4, includes the authority to regulate primary elec- 
tions when, as in this case, they are a step in the exercise by the people 
of their choice of representatives in Congress. The point whether the 
power conferred by § 4 includes in any circumstances the power to 
regulate primary elections was reserved in United States v. Gradwell, 
supra, 487. In Newberry v. United States, supra, four Justices of this 
Court were of opinion that the term ‘‘elections’’ in § 4 of Article I did 
not embrace a primary election since that procedure was unknown to 
the framers. A fifth Justice who with them pronounced the judgment 
of the Court, was of opinion that a primary law enacted before the 
adoption of the Seventeenth Amendment, for the nomination of candi- 
dates for Senator, was not an election within the meaning of $4 of 
Article I of the Constitution, presumably because the choice of the 
primary imposed no legal restrictions on the election of Senators by 
the state legislatures to which their election had been committed by 
Article I, §3. The remaining four Justices were of the opinion that 
a primary election for the choice of candidates for Senator or Repre- 
sentative were elections subject to regulation by Congress within the 
meaning cf § 4 of Article I. The question then has not been prejudged 
by any decision of this Court. 

To decide it we turn to the words of the Constitution read in their 
historical setting as revealing the purpose of its framers, and in search 
for admissible meanings of its words which, in the circumstances of 
their application, will effectuate those purposes. As we have said, a 
dominant purpose of § 2, so far as the selection of representatives in 
Congress is concerned, was to secure to the people the right to choose 
representatives by the designated electors, that is to say, by some form 
of election. Cf. the Seventeenth Amendment as to popular ‘‘election”’ 
of Senators. From time immemorial an election to public office has 
been in point of substance no more and no less than the expression 
by qualified electors of their choice of candidates. 

Long before the adoption of the Constitution the form and mode of 
that expression had changed from time to time. There is no historical 
warrant for supposing that the framers were under the illusion that the 
method of effecting the choice of the electors would never change or that 
if it did, the change was for that reason to be permitted to defeat the 
right of the people to choose representatives for Congress which the 
Constitution had guaranteed. The right to participate in the choice 
of representatives for Congress includes, as we have said, the right 
to cast a ballot and to have it counted at the general election whether 
for the successful candidate or not. Where the state law has made the 
primary an integral part of the procedure of choice, or where in fact 
the primary effectively controls the choice, the right of the elector to 
have his ballot counted at the primary, is likewise included in the right 
protected by Article I, §2. And this right of participation is pro- 
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tected just as is the right to vote at the election, where the primary is 
by law made an integral part of the election machinery, whether the 
voter exercises his right in a party primary which invariably, sometimes 
or never determines the ultimate choice of the representative. Here, 
even apart from the circumstance that the Louisiana primary is made 
by law an integral part of the procedure of: choice, the right to choose 
a representative is in fact controlled by the primary because, as is al- 
leged in the indictment, the choice of candidates at the Democratic 
primary determines the choice of the elected representative. Moreover, 
we cannot close our eyes to the fact already mentioned that the 
practical influence of the choice of candidates at the primary may be 
so great as to affect profoundly the choice at the general election even 
though there is no effective legal prohibition upon the rejection at the 
election of the choice made at the primary and may thus operate to de- 
prive the voter of his constitutional right of choice. This was noted 
and extensively commented upon by the concurring Justices in New- 
berry v. United States, supra, 263-269, 285, 287. 

Unless the constitutional protection of the integrity of ‘‘elections’’ 
extends to primary elections, Congress is left powerless to effect the 
constitutional purpose, and the popular choice of representatives is 
stripped of its constitutional protection save only as Congress, by taking 
over the control of state elections, may exclude from them the influence 
of the state primaries. Such an expedient would end that state autonomy 
with respect to elections which the Constitution contemplated that Con- 
gress should be free to leave undisturbed, subject only to such minimum 
regulation as it should find necessary to insure the freedom and in- 
tegrity of the choice. Words, especially those of a constitution, are not 
to be read with such stultifying narrowness. The words of §§ 2 and 4 
of Article I, read in the sense which is plainly permissible and in the 
light of the constitutional purpose, require us to hold that a primary 
election which involves a necessary step in the choice of candidates for 
election as representatives in Congress, and which in the circumstances 
of this case controls that choice, is an election within the meaning of 
the constitutional provision and is subject to congressional regulation 
as to the manner of holding it. 

There remains the question whether §§ 19 and 20 are an exercise of 
the congressional authority applicable to the acts with which appellees 
are charged in the indictment. Section 19 makes it a crime to conspire 
to ‘‘injure’’ or ‘‘oppress’’ any citizen ‘‘in the Bree exercise of any right 
or privilege secured to him by the Constitution.’ 

In the face of the broad language of the statute, we are Mponicd to no 
principle of statutory construction and to no significant legislative his- 
tory which could be thought to sanction our saying that the statute ap- 
plies any the less to primaries than to elections, where in one as in the 
other it is the same constitutional right which is infringed. 
Differences of opinion have arisen as to the effect of the primary in par- 
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ticular cases on the choice of representatives. But we are troubled by 
no such doubt here. Hence, the right to participate through the primary 
in the choice of representatives in Congress—a right clearly secured by 
the Constitution—is within the words and purpose of § 19 in the same 
manner and to the same extent as the right to vote at the general elec- 
tion Se 

[The Court next considered the application of § 20 to the case, hold-, 
ing that it also protected the right of voters at the primary to have. 
their votes counted. | 

The Chief Justice took no part in the consideration or decision of this 
case. . 


Mr. Justicp Doveuas, dissenting : 

Free and honest elections are the very foundation of our republican 
form of government. Hence any attempt to defile the sanctity of the 
ballot cannot be viewed with equanimity. As stated by Mr. Justice 
Miller in Ex parte Yarbrough, 110 U. S. 651, 666, ‘‘the temptations to 
control these elections by violence and corruption’” have been a constant 
source of danger in the history of all republics. The acts here charged, 
if proven, are of a kind which carries that threat and are highly offen- 
sive. Since they corrupt the process of Congressional elections, they 
transcend mere local concern and extend a contaminating influence into 
the national domain. : 

I think Congress has ample power to deal with them. That is to say 
I disagree with Newberry v. United States, 256 U. S. 232, to the extent 
that it holds that Congress has no power to control primary elections. 
[The dissent is based upon an interpretation of § 19 of the Criminal 
Code. | 


CHAPTER III 
POWERS OF CONGRESS: TAXATION AND APPROPRIATIONS 
A. Direct and Indirect Taxes 


HYLTON v. UNITED STATES. 


3 Dall. 171, 1 L. Ed. 556 (1796). 


Error to the Cireuit Court for the District of Virginia.? 

[By the act of June 5, 1794, 1 Stat. 373, Congress enacted that ‘‘there 
shall be levied . . . upon all carriages for the conveyance of per- 
sons, which shall be kept by or for any person, for his . . . own use, 
or to be let out to hire, or for the conveying of passengers, the several 
duties and rates following, to wit: For and upon every coach, the yearly 
sum of ten dollars; . . . every chariot, . . . eight dollars; 
3 every phaeton and coachee, six dollars; . . . every other 
four wheel, and every two wheel top carriage, two dollars; 
every other two wheel carriage, one dollar.’’ For breach of the statute 
there was a penalty equal to the amount payable. The defendant, Hyl- 
ton, having refused to pay the tax on the ground that it was unconstitu- 
tional, the United States brought suit. A jury having been waived, the 
parties agreed that the defendant owned ‘‘one hundred and twenty-five 
chariots, for the conveyance of persons, and no more; that the chariots 
were kept for the defendant’s own private use, and not to be let out to 
hire, or for the conveyance of persons for hire.’’ This agreed statement 
of ‘‘facts’’ made it possible to give jurisdiction to the Circuit Court, the 
tax of $6, and the corresponding penalty dmounting to the minimum 
sum required. The judges being equally divided the defendant con- 
fessed judgment as foundation for a writ of error to test the validity 
of the statute. ] 


Parerson, Justice. . . . What are direct taxes, within the mean- 
ing of the constitution? The constitution declares, that a capitation tax 
is a direct tax; and both in theory and practice, a tax on land is deemed 
to be a direct tax. In this way, the terms direct taxes, and capitation 


1 Prior to the appointment of Marshall as Chief Justice, it was eustomary for 
all the members of the Supreme Court to render opinions in all cases of im- 
portance. In the present case Mr. Chief Justice Ellsworth and Mr. Justice Cush- 
ing did not render opinions because they had been but recently appointed and had 
not heard the arguments, and Mr. Justice Wilson rendered no opinion because he 
had heard the case in the Circuit Court. Only three judges actually participated 
in the decision, 
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and other direct tax, are satisfied. It is not necessary to determine, 
whether a tax on the product of land be a direct or indirect tax. Per- 
haps, the immediate product of land, in its original and crude state, 
ought to be considered as the land itself; it makes part of it; or else the 
provision made against taxing exports would be easily eluded. Land, 
independently of its produce, is of no value. When the produce is con- 
verted into a manufacture, it assumes a new shape; its nature is altered; 
its original state is changed; it becomes quite another subject, and will 
be differently considered. Whether direct taxes, in the sense of the con- 
stitution, comprehend any other tax than a capitation tax, and tax on 
land, is a questionable point. If congress, for instance, should ‘tax, in 
the aggregate or mass, things that generally pervade all the states in 
the Union, then, perhaps, the rule of apportionment would be the most 
proper, especially, if an assessment was to intervene. This appears by 
the practice of some of the states, to have been considered as a direct tax. 
Whether it be so, under the constitution of the United States, is a matter 
of some difficulty ; but as it is not before the court, it would be improper 
to give any decisive opinion upon it. I never entertained a doubt that 
the principal, I will not say, the only, objects, that the framers of the 
constitution contemplated, as falling within the rule of apportionment, 
were a capitation tax and a tax on land. Local considerations, and the 
particular circumstances, and relative situation of the states, naturally 
lead to this view of the subject. The provision was made in favor of the 
southern states; they possessed a large number of slaves; they had 
extensive tracts of territory, thinly settled, and not very productive. 
A majority of the states had but few slaves, and several of them a limited 
territory, well settled, and in a high state of cultivation. The southern 
states, if no provision had been introduced in the constitution, would 
have been wholly at the merey of the other states. Congress in such 
ease, might tax slaves, at discretion or arbitrarily, and land in every part 
of the Union, after the same rate or measure: so much a head in the first 
instance, and so much an acre, in the second. To guard them against 
imposition, in these particulars, was the reason of introducing the clause 
in the constitution, which directs that representatives and direct taxes 
shall be apportioned among the states, according to their respective 
numbers. 

All taxes on expenses or consumption are indirect taxes; a tax on 
carriages is of this kind, and of course, is not a direct tax. Indirect taxes 
are circuitous modes of reaching the revenue of individuals, who gen- 
erally live according to their income. In many cases of this nature the 
individual may be said to tax himself. 3 

I am, therefore, of opinion, that the judgment rendered in the circuit 
court of Virginia ought to be affirmed. 


Irepet, Justice. I agree in opinion with my brothers, who have 
already expressed theirs, that the tax in question is agreeable to the 
constitution; and the reasons which have satisfied me, can be delivered 
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in a very few words, since I think the constitution itself affords a clear 
guide to decide the controversy. 

The congress possess the power of taxing all taxable objects, without 
limitation, with the particular exception of a duty on exports. There 
are two restrictions only on the exercise of this authority—l. All di- 
rect taxes must be apportioned. 2. All duties, imposts and excises 
must be uniform. 

If the carriage tax be a direct tax, within the meaning of the constitu- 
tion, it must be apportioned. If it be a duty, impost or excise, within 
the meaning of the constitution, it must be uniform. 

If it can be considered as a tax, neither direct, within the meaning 
of the constitution, nor comprehended within the term duty, impost or 
excise; there is no provision in the constitution, one way or another, and 
then it must be left to such an operation of the power, as if the authority 
to lay taxes had been given generally, in all instances, without saying 
whether they should be apportioned or uniform; and in that case, I 
should presume, the tax ought to be uniform; because the present con- 
stitution was particularly intended to affect individuals, and not states, 
except in particular cases specified: and this is the leading distinction 
between the articles of confederation and the present constitution. 

As all direct taxes must be apportioned, it is evident, that the constitu- 
tion contemplated none as direct, but such as could be apportioned. 
If this cannot be apportioned, it is, therefore, not a direct tax in the 
sense of the constitution. That this tax cannot be apportioned, is evi- 
dent. Suppose, ten dollars contemplated as a tax on each chariot, or 
post chaise, in the United States, and the number of both in all the 
United States be computed at 105, the number of representatives in con- 


gress. — 

This' would produce im the wholes... 0... 2a. bs ele se oe $1,050.00 
The share of Virginia being 19/105 parts, 

ANOLE Des iieore akon atahe aehice cero es eae: $190.00 
The share of Connecticut being 7/105 parts, 

WOW DG tevin sesh ore endless inyeraya ates apleteiane 70.00 


Then suppose Virginia had 50 carriages, 
Connecticut 2, , 

The share of Virginia being $190, this must, 
of course, be collected from the owners of 
carriages, and there would, therefore, be 


collected from each carriage .......... 3.80 
The share of Connecticut being $70, each 
carriage “would pay asco ualseseiae 35.00 


If any state had no carriages, there could be no apportionment at all. 
This mode is too manifestly absurd to be supported, and has not even 
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been attempted in debate. . . .} 

There is no necessity or propriety, in determining what is or is not, a 
direct or indirect tax, in all eases. Some difficulties may occur, which 
we do not at present foresee. Perhaps, a direct tax, in the sense of the 
constitution, can mean nothing but a tax on something inseparably an- 
nexed to the soil; something capable of apportionment, under all such 
circumstances. <A land or a poll tax may be considered of this descrip- 
tion. The latter is to be considered so particularly, under the present 
constitution, on account of the slaves in the southern states, who give a 
ratio in the representation in the proportion of 3 to 5. Either of these 
is capable of apportionment. -In regard to other articles, there may pos- 
sibly be considerable doubt. It is sufficient, on the present occasion, for 
the court to be satisfied, that this is not a direct tax contemplated by the 
constitution, in order to affirm the present judgment; since, if it cannot 
be apportioned, it must necessarily be uniform. 

I am clearly of opinion, this is not a direct tax in the sense of the 
constitution, and therefore, that the judgment ought to be affirmed. 

[The opinion of Mr. Justice Chase covers ground similar to that of 
the other two opinions. | 


By tue Court. Let the judgment of the circuit court be affirmed. 


Norrt.—The conditions under which this case was presented, upon an agreed 
statement of ‘‘facts’’ necessary to give jurisdiction to the Cireuit Court (the tax 
of $16 on each carriage amounting to $2000 for the fictitious one hundred and 
twenty-five carriages), together with the circumstance that only three justices of 
the Supreme Court participated in the decision, might well have weakened the force 
of the case as a precedent. A direct tax on real estate and slaves was laid and 
apportioned in 1798; but, contrary to the expectations of some of the framers of 
the Constitution, Congress found it convenient ta rely for revenue upon duties 
and excises, so that no new test was made for a century as to the character of 
taxes on personal property as such. In Pacific Insurance Co. v. Soule, 7 Wall. 433, 
19 L. Ed. 95 (1868) it was held that a tax on the receipts of an insurance company 
from premiums and assessments was not a direct tax; and in Veazie Bank v. Fenno, 
8 Wall. 533, 19 L. Ed. 482 (1869), see below, p. 440, a prohibitive tax on the cir- 
culating notes of state banks was likewise held not to be a direct tax, and approval 
was given to the interpretation of direct taxes as including only capitation taxes 
and taxes on land. In Scholey v. Rew, 23 Wall. 331, 23 L. Ed. 99 (1874), the 
Court held that a tax on succession to real estate was not a direct tax, but rather’ 
an excise tax upon the privilege of taking by inheritance. During the Civil War 
Congress had not only levied a direct tax upon real estate, but also a new tax upon 
incomes. This latter came up for consideration in Springer v. United States, 102 


10On this point, Mr. Justice Chase said, ‘‘The constitution evidently contem- 
plated no taxes as direct taxes, but only such as congress could lay in proportion 
to the census. The rule of apportionment is only to be adopted in such cases, 
where it can reasonably apply; and the subject taxed, must ever determine the 
application of the rule. If it is proposed to tax any specific article by the rule 
of apportionment, and it would certainly create great inequality, and injustice, it 
is unreasonable to say that the constitution intended such tax should be laid by 
that rule.’? 3 Dall. 174. 
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U. S. 586, 26 L. Ed. 253 (1880), and it was held by a unanimous court that income 
taxes were indirect taxes, reliance being put upon the decision in the Hylton case 
and upon the Pacific Insurance Co. and Veazie Bank cases. ‘‘Direct taxes,’’ said 
the Court, ‘‘within the meaning of the Constitution, are only capitation taxes, as 
expressed in that instrument, and taxes on real estate.’’ 

Such was the situation when Congress passed the income tax act of 1894. 


POLLOCK v. FARMERS’ LOAN AND TRUST CO. 
(Rehearing. ) 
158 U. S. 601, 15'S. Ct. 673, 39 L. Hd. 759 (1895). 


Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

[This was a bill filed by Charles Pollock, a citizen of the State of 
Massachusetts, on behalf of himself and all other stockholders of the de- 
fendant company similarly situated, against the Farmers’ Loan and 
Trust Co., a corporation of the State of New York. The bill alleged that 
the defendant claimed authority under the provisions of the act of Con- 
eress of August 15, 1894, to pay to the United States a tax of two per 
centum on the net profits of said company, including the income derived 
from real estate and bonds of the City of New York owned by it. The 
bill further alleged that such a tax was unconstitutional, null, and void, 
in that it was a direct tax with respect to the income from real estate, 
and in that the income from stocks and bonds of the States of the United 
States and counties and municipalities therein is not subject to the tax- 
ing power of Congress. The bill prayed that the provisions known as the 
income tax incorporated in the act of Congress of August 15, 1894, might 
be adjudged unconstitutional, null, and void, and that the defendants 
might be restrained from voluntarily complying with such provisions. 
On April 8, 1895, the Court, one justice being absent, decided: 

‘A tax on the rents or income of real estate is a direct tax, within the 
meaning of that term as used in the Constitution of the United States. 

‘‘A tax upon incomes derived from the interest of bonds issued by a 
municipal corporation is a tax upon the power of the State and its in- 
strumentalities to borrow money, and is consequently repugnant to the 
Constitution of the United States. 

‘‘Upon each of the other questions argued at bar, to wit: 1. Whether 
the void provision as to rent and income from real estate invalidates the 
whole act? 2. Whether as to the income from personal property as such, 
the act is unconstitutional, as laying direct taxes? 3. Whether any part 
of the tax, if not considered as a direct tax, is invalid for want of uni- 
formity on either of the grounds suggested ?—The Justices who heard the 
argument are equally divided, and, therefore, no opinion is expressed.’’ 
(157 U. 8. 429.) 
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Inasmuch as the case and that of Hyde v. Continental Trust Co. had 
not been heard by a full court, and since the question upon which the 
court was equally divided still lacked authoritative determination, the 
appellants were granted a rehearing. | 


Mr. Cuier Justick Futter delivered the opinion of the court. 

Our previous decision was confined to the consideration of the validity 
of the tax on the income from real estate, and on the income from 
municipal bonds. The question thus limited was whether such taxation 
was direct or not, in the meaning of the Constitution; and the court went 
no farther, as to the tax on the incomes from real estate, than to hold 
that it fell within the same class as the source whence the income was 
derived, that is, that a tax upon the realty and a tax upon the receipts 
therefrom were alike direct; while as to-the income from municipal 
bonds, that could not be taxed because of want of power to tax the 
source, and no reference was made to the nature of the tax being direct 
or indirect. 

We are now permitted to broaden the field of inquiry, and determine 
to which of the two great classes a tax upon a person’s entire income, 
whether derived from rents, or products, or otherwise, of real estate, or 
from bonds, stocks or other forms of personal property, belongs; and we 
are unable to conclude that the enforced subtraction from the yield of all 
the owner’s real or personal property, in the manner prescibed, is so 
different from a tax upon the property itself, that it is not a direct, 
but an indirect tax, in the meaning of the Constitution. 

Whatever the speculative views of political economists or revenue re- 
formers may be, can it be properly held that the Constitution, taken in 
its plain and obvious sense, and with due regard to the circumstances 
attending the formation of the government, authorizes a general un- 
apportioned tax on the products of the farm and the rents of real es- 
tate, although imposed merely because of ownership and with no possible 
' means of escape from payment, as belonging to a totally different class 
from that which includes the property from whence the income proceeds ? 

There can be only one answer, unless the constitutional restriction 
is to be treated as utterly illusory and futile, and the object of its 
framers defeated. We find it impossible to hold that a fundamental 
requisition, deemed so important as to be enforced by two provisions, 
one affirmative and one negative, can be refined away by forced dis- 
tinctions between that which gives value to property, and the property 
itself. 

Nor can we conceive any ground why the same reasoning does not ap- 
ply to capital in personalty held for the purpose of income or ordinarily 
yielding income, and to the income therefrom. All the real estate of the 
country, and all its invested personal property, are open to the direct 
operation of the taxing power if an apportionment be made according to 
the Constitution. The Constitution does not say that no direct tax shall 
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be laid by apportionment on any other property than land; on the con- 
trary, it forbids all unapportioned direct taxes; and we know of no war- 
rant for excepting personal property from the exercise of the power, 
or any reason why an apportioned direct’ tax cannot be laid and assessed, 
as Mr. Gallatin said in his report when Secretary of the Treasury in 
1812, ‘‘upon the same objects of taxation on which the direct taxes levied 
under the authority of the State are laid and assessed.”’ 

Nor are we impressed with the contention that, because in the four 
instances in which the power of direct taxation has been exercised, Con- 
gress did not see fit, for reasons of expediency, to levy a tax upon per- 
sonalty, this amounts to such a practical construction of the Constitution 
that the power did not exist, that we must regard ourselves bound by it. 
We should regret to be compelled to hold the powers of-the general gov- 
ernment thus restricted, and certainly cannot accede to the idea that the 
Constitution has become weakened by a particular course of inaction. 
under it. . 

The stress of the argument is thrown, however, on the assertion that 
an income tax is not a property tax at all; that it is not a real estate tax, 
or a crop tax, or a bond tax; that it is an assessment upon the taxpayer 
on account of his money-spending power as shown by his revenue for 
the year preceding the assessment; that rents received, crops harvested, 
interest collected, have lost all connection with their origin, and although 
once not taxable have become transmuted in their new form into taxable 
subject-matter ; in other words, that income is taxable irrespective of the 
source from whence it is derived. 

We have unanimously held in this case that, so far as this law operates 
on the receipts from municipal bonds, it cannot be sustained, because 
it is a tax on the power of the States, and on their instrumentalities to 
borrow money, and consequently repugnant to the Constitution. But if, 
as contended, the interest when received has become merely money in the 
recipient’s pocket, and taxable as such without reference to the source 
from which it came, the question is immaterial whether it should have 
been originally taxed at all or not. This was admitted by the Attorney 
General with characteristic candor; and it follows that, if the revenue 
derived from municipal bonds cannot be taxed because the source cannot 
be, the same rule applies to revenue from any other source not subject to 
the tax; and the lack of power to levy any but an apportioned tax on 
real estate and personal property equally exists as to the revenue there- 
from. 

Admitting that this act taxes the income of property irrespective of 
its source, still we cannot doubt that such a tax is necessarily a direct 
tax in the meaning of the Constitution. : 

Being direct, and therefore to be laid by apportionment, is there any 
real difficulty in doing so? Cannot Congress, if the necessity exist of 
raising thirty, forty, or any other number of million dollars for the 
support of the government, in addition to the revenue from duties, im- 
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posts, and excises, apportion the quota of each State upon the basis of 
the census, and thus advise it of the payment which must be made, and 
proceed to assess that amount on all the real or personal property and 
the income of all persons in the State, and collect the same if the State 
does not in the meantime assume and pay its quota and collect the 
amount according to its own system and in its own way? , Cannot Con- 
gress do this, as respects either or all these subjects of taxation, and 
deal with each in such manner as might be deemed expedient, as indeed 
was done in the act of July 14, 1798, ¢. 75, 1 Stat. 597? Inconveniences 
might possibly attend the levy of an income tax, notwithstanding the 
listing of receipts, when adjusted, furnishes its own valuation; but that 
it is apportionable is hardly denied, although it is asserted that it would 
operate so unequally as to be undesirable. 

We have considered the act only in respect of the tax on income de- 
rived from real estate, and from invested personal property, and have 
not commented on so much of it as bears on gains or profits from busi- 
ness, privileges, or employments, in view of the instances in which taxa- 
tion on business, privileges, or employments has assumed the guise of 
an excise tax and been sustained as such. : 

Our conclusions may, therefore, be summed up as follows: 

First. We adhere to the opinion already announced, that, taxes on 
real estate being indisputably direct taxes, taxes on the rents or incomes 
of real estate are equally direct taxes. 

Second. We are of opinion that taxes on personal property, or on 
the income of personal property, are likewise direct taxes. 

Third. The tax imposed by sections twenty-seven to thirty;seven, in- 
clusive, of the act of 1894, so far as it falls on the income of real estate 
and of personal property, being a direct tax within the meaning of the 
Constitution, and, therefore, unconstitutional and void because not ap- 
portioned according to representation, all those sections, constituting 
one entire scheme of taxation, are necessarily invalid. 

The decrees hereinbefore entered in this court will be vacated; the 
decrees below will be reversed, and the case remanded, with instructions 
to grant the relief prayed. 


[Mr. Justice Haruan, Mr. Justice Brown, Mr. Justice Jackson, 
and Mr. Jusrice Wuire delivered dissenting opinions. ] 


Mr. Justice Haran, dissenting: 

‘‘Such a result [the burden put by the decision upon those not de- 
riving rents from real estate or income from personal property] is 
one to be deeply deplored. It cannot be regarded otherwise than as a 
disaster to the country. The decree now passed dislocates—principally, 
for reasons of an economic nature—a sovereign power expressly granted 
to the general government and long recognized and fully established 
by judicial decisions and legislative action. It so interprets constitu- 
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tional provisions, originally designed to protect slave property against 
oppressive taxation, as to give privileges and immunities never con- 
templated by the founders of the government.’’ 

The practical effect of the decision to-day is to give to certain kinds 
of property a position of favoritism and advantage inconsistent with 
the fundamental principles of our social organization, and to invest 
them with power and influence that may be perilous to that portion 
of the American people upon whom rests the larger part of the burdens 
of the government, and who ought not to be subjected to the dominion 
of aggregated wealth any more than the property of the country should 
be at the mercy of the lawless. 


Mr. Justice Brown, dissenting : 

If the question what is and what is not a direct tax were now 
for the first time presented, I should entertain a grave doubt whether, 
in view of the definitions of a direct tax given by the courts and writers 
upon political economy, during the present century, it ought not to be 
held to apply not only to an income tax, but to every tax, the burden of 
which is borne, both immediately and ultimately, by the person paying 
it. It does not, however, follow that this is the definition had in mind 
by the framers of the Constitution. 

whenever this court has been called upon to give a construc- 
tion to this clause of the Constitution, it has universally held the words 
““direct taxes’’ applied only to capitation taxes and taxes upon land. 


Mr. Justice JACKSON, dissenting: 

The decision disregards the well established canons of construction to 
which I have referred, that an act passed by a coordinate branch of the 
government has every presumption in its favor, and should never be 
declared invalid by the courts unless its repugnancy to the Constitution 
is clear beyond all reasonable doubt. 


Mr. Justice WHITE, dissenting: 

It is, I submit, greatly to be deplored that, after more than one 
hundred years of our national existence, after the government has with- 
stood the strain of foreign wars and the dread ordeal of civil strife, and 
its people have become united and powerful, this court should consider 
itself compelled to go back to a long repudiated and rejected theory of 
the Constitution by which the government is deprived of an inherent 
attribute of its being, a necessary power of taxation. 


Norse.—The political character of the decision in the Pollock case is obvious, 
and it remained for the Sixteenth Amendment to correct the matter. In the . 
meantime the Court showed that it did not intend that its decision in the Pollock 
ease should overrule its earlier decision, in Scholey v. Rew, above p. 123; and in 
Knowlton v. Moore, below p. 135, the Court reaffirmed that inheritance taxes were 
not to be regarded as direct taxes. The same principle of distinguishing between 
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property and transfers of property was applied in Bromley v. McCaughn, 280 U. S. 
124, 50 S. Ct. 46, 74 L. Ed. 226 (1927), in which the Court held that a Federal 
tax on gifts inter vivos was not a tax on the property transferred but merely an 
excise tax.on one of the powers incident to ownership. 

Notwithstanding the strict interpretation given to direct taxes in the Pollock 
case, the Supreme Court continued in the succeeding years to follow its earlier 
liberal interpretation of taxes on business activities as distinet from the prop- 
erty, real and personal, engaged in such activities. In Nicol v. Ames, 173 U. S. 
509, 19 S..Ct. 522, 43 L. Ed. 786 (1899), the Court held that a stamp tax upon 
sales or contracts to sell at an exchange or board of trade, measured by the value 
of sale, was not a tax upon the thing sold, but rather an excise upon the privilege 
of selling at the places mentioned. In Patton v. Brady, 184 U. S. 608, 22 S. Ct. 
493, 46 L. Ed. 713 (1902), involving an additional tax upon manufactured tobacco 
in the hands of a purchaser after all taxes due at the time of the purchase had been 
paid, the Court held that the tax was ‘‘not a tax upon property as such but upon 
certain kinds of property, having reference to their origin and their intended use.’’ 
In Flint v. Stone Tracy Co., 220 U. S. 107, 31 S. Ct. 342, 55 L. Ed. 389 (1911), 
the important issue of the constitutionality of the corporation tax law of 1909 
was before the Court, and it was held that the tax was not a tax upon the franchises 
or property of corporations but ‘‘upon the doing of business, with the advantages 
which inhere in the peculiarities of corporate or joint stock organization of the 
character described.’’ The fact that the income of the corporations was used as 
a measure of the amount of the tax to be paid did not make the tax an income tax. 

The Sixteenth Amendment, adopted in 1913, exempting income from the rule of 
apportionment, raised an important problem of interpretation by reason of the 
broad terms in which it was phrased. Did the Amendment, in authorizing Congress 
to collect taxes on incomes ‘‘from whatever source derived,’’ without apportion- 
ment among the several States, intend to authorize a class of taxes which would 
not only be exempted from the rule of apportionment, but would not be subject to 
the other ‘provisions of the Constitution to which indirect taxes were subject? In 
Brushaber v. Union Pacific Railroad Co., 240 U. S. 1, 36 S. Ct. 236, 60 L. Ed. 
493 (1916), involving the suit of a stockholder to enjoin the payment of income 
taxes by the Company on the ground that the clanse of the Sixteenth Amendinent, 
‘“from whatever source derived’’ should be interpreted as meaning ‘‘from all 
sources whatsoever,’’ so that unless the tax were laid on incomes from all possible 
sources it would be unconstitutional, the Court reviewed at length the distinction 
between direct and indirect taxes, as set forth in the Hylton and subsequent cases, 
and showed that the Pollock case did not declare the income tax law of 1894 un- 
constitutional because income taxcs actually were direct taxes, but rather because 
income taxes, although indirect, had under the particular conditions the same 
effect as a direct tax. The reasoning of the opinion of the Court was subtle; but 
the effect was to put income taxes for all practical purposes in the class of excises. 

The question as to what constituted ‘‘income’’ came next before the Court. 


EISNER v. MACOMBER. 
252 U. S. 189, 40 S. Ct. 189, 64 L. Ed. 521 (1920). ., 


Error to the District Court of the United States for the Southern Dis- 
trict of New York. 

[The Revenue Act enacted by Congress on September 8, 1916, 39 Stat. 
756, providing for a tax on incomes declared that ‘‘the term ‘dividends’ 
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as used in this title shall be held to mean any distribution made or or- 
dered to be made by acorporation . . . out of its earnings or profits 
accrued since March 1, 1913, and payable to its shareholders, whether in 
cash or in stock of the corporation, . . . which stock dividend shall 
be considered income, to the amount of its cash value. . . .’’ In Jan- 
uary, 1916, the Standard Oil Company of California having outstanding 
capital stock to the amount of about $50,000,000 with an accumulated 
surplus of about $45,000,000 of which about $25,000,000 had been earned 
since March 1, 1913, issued to its shareholders a stock dividend equal to 
fifty per cent of the outstanding stock and transferred from surplus ac- 
count to capital stock account an amount equivalent to such issue. Mrs. 
Macomber, owning 2,200 shares of the old stock, received 1,100 shares of 
the new, of which 18.07 per cent, or 198.77 shares, par value $19,877, 
were treated as representing surplus earned between March 1, 1913, and 
January 1, 1916. On this the Collector of Internal Revenue, Hisner, 
levied an income tax which she paid under protest and brought suit to 
recover on the ground that the stock dividend was not income within the 
meaning of the Sixteenth Amendment and hence any tax on it was a 
direct tax which must be apportioned. Judgment having been given for 
the plaintiff, the defendant appealed. ] 


Mr. Justice Pirnry delivered the opinion of the court. 4 

The Sixteenth Amendment must be construed in connection with the 
taxing clauses of the original Constitution and the effect attributed to 
them before the Amendment was adopted. 

A proper regard for its genesis, as well as its very clear language, 
requires also that this Amendment shall not be extended by loose con- 
struction, so as to repeal or modify, except as applied to income, those 
provisions of the Constitution that require an apportionment according 
to population for direct taxes upon property, real and personal. This 
limitation still has an appropriate and important function, and is not to 
be overridden by Congress or disregarded by the courts. 

In order, therefore, that the clauses cited from Article I of the Con- 
stitution may have proper force and effect, save only as modified by 
the Amendment, and that the latter also may have proper effect, it be- 
comes essential to distinguish between what is and what is not ‘‘income,’’ 
as the term is there used: and to apply the distinction, as cases arise, ac- 
cording to truth and substance, without regard to form. Congress can- 
not by any definition it may adopt conclude the matter, since it cannot 
by legislation alter the Constitution, from which alone it derives its 
power to legislate, and within whose Dene alone that power can 
be lawfully exercised. 

The fundamental relation of ‘‘capital’’ to ‘‘income’’ has been much 
discussed by economists, the former being likened to the tree or the land, 
the latter to the fruit or the crop; the former depicted as a reservoir sup- 
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plied from springs, the latter as the outlet stream, to be measured by its 
flow during a period of time. For the present purpose we require only 
a clear definition of the term ‘‘income,’’ as used in common speech, in 
order to determine its meaning in the Amendment; and, having formed 
also a correct judgment as to the nature of a stock dividend, we shall find 
it easy to decide the matter at issue. 

After examining dictionaries in common use (Bouv. L. D.; Standard 
Dict.; Webster’s Internat. Dict.; Century Dict.), we find little to add to 
the succinct definition adopted in two cases arising under the Corpora- 
tion Tax Act of 1909 (Stratton’s Independence vy. Howbert, 231 U. S. 
399, 415; Doyle v. Mitchell Bros. Co., 247 U. 8S. 179, 185)—‘‘ Income may 
be defined as the gain derived from capital, from labor, or from both com- 
bined,’’ provided it be understood to include profit gained through a 
sale or conversion of capital assets, to which it was applied in the Doyle 
Case (pp. 183, 185). 

A “‘stock dividend’’ shows that the company’s accumulated profits 
have been capitalized, instead of distributed to the stockholders or re- 
tained as surplus available for distribution in money or in kind should 
opportunity offer. Far from being a realization of profits of the stock- 
holder, it tends rather to postpone such realization, in that the fund 
represented by the new stock has been transferred from surplus to cap- 
ital, and no longer is available for actual distribution. 

The essential and controlling fact is that the stockholder has received, 
nothing out of the company’s assets for his separate use and benefit; on 
the contrary, every dollar-of his original investment, together with what- 
ever accretions and accumulations have resulted from employment of his 
money and that of the other stockholders in the business of the company, 
still remains the property of the company, and subject to business risks 
which may result in wiping out the entire investment. Having regard 
to the very truth of the matter, to substance and not to form, he has re- 
ceived nothing that answers the definition of income within the meaning 
of the Sixteenth Amendment. : 

We are clear that not only does a stock dividend really take nothing 
from the property of the corporation and add nothing to that of the 
shareholder, but that the antecedent accumulation of profits evidenced 
thereby, while indicating that the shareholder is the richer because of an 
increase of his capital, at the same time shows he has not realized or re- 
ceived any income in the transaction. ; 

Thus, from every point of view, we are brought irresistibly to the con- 
clusion that neither under the Sixteenth Amendment nor otherwise has 
Congress power to tax without apportionment a true stock dividend made 
lawfully and in good faith, or the accumulated profits behind it, as in- 
come of the stockholder. The Revenue Act of 1916, in so far as it im- 
poses a tax upon the stockholder because of such dividend, contravenes 
the provisions of Article I, § 2, cl. 3, and Article I, § 9, cl. 4, of the Con- 
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stitution, and to this extent is invalid notwithstanding the Sixteenth 
Amendment. 
Judgment affirmed. 


Mr. Justice HoumeEs, dissenting. 

I think that Towne v. Eisner, 245 U. S. 418, was right in its reasoning 
and result and that on sound principles the stock dividend was not in- 
come. But it was clearly intimated in that case that the construction of 
the statute then before the Court might be different from that of the 
Constitution. 245 U. S. 425. I think that the word ‘‘incomes’’ in the 
Sixteenth Amendment should be read in ‘‘a sense most obvious to the 
common understanding at the time of its adoption.”? . . . For it 
was for public adoption that it was proposed. . . . The known pur- 
pose of this Amendment was to get rid of nice questions as to what might 
be direct taxes, and I cannot doubt that most people not lawyers would 
suppose when they voted for it that they put a question ‘like the present 
to rest. I am of opinion that the Amendment justifies the tax. 


Mr. Justice Day concurs in this opinion. 


Mr. Justice BRANDEIS, dissenting, delivered the following opinion, in 
which Mr. Justice CLARKE concurred. 

Financiers, with the aid of lawyers, devised long ago two different 
methods by which a corporation can, without increasing its indebtedness, 
keep for corporate purposes accumulated profits, and yet, in effect, dis- 
tribute these profits among its stockholders. One method is a simple one. 
The capital stock is increased ; the new stock is paid up with the aceumu- 
lated profits; and the new shares of paid-up stock are then distributed 
- among the stockholders pro rata as a dividend. If the stockholder pre- 
fers ready money to increasing his holding of the stock in the company, 
he sells the new stock received as a dividend. The other method is slightly 
more complicated. Arrangements are made for an increase of stock 
to be offered to stockholders pro rata at par and, at the same time, for 
the payment of a cash dividend equal to the amount which the stock- 
holder will be required to pay to the company, if he avails himself 
of the right to subscribe for his pro rata of the new stock. If the stock- 
holder takes the new stock, as is expected, he may endorse the dividend 
check received to the corporation and thus pay for the new stock. In 
order to ensure that all the new stock so offered will be taken, the price 
at which it is offered is fixed far below what it is believed will be its 
market value. If the stockholder prefers ready money to an increase of 
his holdings of stock, he may sell his right to take new stock pro rata, 
which is evidenced by an assignable instrument. In that event the pur- 
chaser of the rights repays to the corporation, as the subscription price of 
the new stock, an amount equal to that which it had paid as a eash divi- 
dend to the stockholder. 
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Both of these methods of retaining accumulated profits while in effect 
distributing them as a dividend had been in common use in the United 
States for many years prior to the adoption of the Sixteenth Amendment. 
They were recognized equivalents. Whether a particular corporation 
employed one or the other method was determined sometimes by require- 
ments of the law under which the corporation was organized ; sometimes 
it was determined by preferences of the individual officials of the cor- 
poration ; and sometimes by stock market conditions. Whichever method 
was employed the resultant distribution of the new stock was commonly 
referred to as a stock dividend. 

The term ‘‘income’’ when applied to the investment of the stock- 
holder in a corporation, had, before the adoption of the Sixteenth Amend- 
ment, been commonly understood to mean the returns from time to time 
received by stockholder from gains or. earnings of the corporation. A 
dividend received by a stockholder from a corporation may be either in 
distribution of capital assets or in distribution of profits. Whether it is 
the one or the other is in no way affected by the medium in which it is 
spaid, nor by the method or means through which the particular thing 
distributed as a dividend was procured. 

Note.—For comment upon the instant ease, see Powell, Stock Dividends, Direct 


Taxes and the Sixteenth Amendment, 20 Columbia L. Rev. 536; Warren, Taxability 
of Stock Dividends as Income, 33 Harv. Law Rev. 885. 


B. Uniform Taxes 


HEAD MONEY CASES. 
EDYE v. ROBERTSON. 


CUNARD STEAMSHIP CO. v. ROBERTSON. 
112 U. S. 580, 5 S. Ct. 247, 28 L. Ed. 798 (1884). 


In error to the Cireuit Courts of the United States for the Eastern 
District of New York and for the Southern District of New York. 

[In 1882 Congress passed an act, 23 Stat. 214, providing ‘‘that there 
shall be levied, collected and paid a duty of fifty cents for each and 
every passenger not a citizen of the United States, who shall come by 
steam or sail vessel from a foreign port to any port within the United 
States.’’ Individuals and steamship companies brought suit against the 
Collector of Customs at the Port of New York, W. H. Robertson, for the 
recovery of the sums of money which he had collected from them under 
the authority of this act. Judgment having been given for the defend- 
ant in all these cases, writs of error were sued out. It was contended by 

‘the plaintiffs, inter alia, that the tax was not levied to provide for the 


i Leo a CasEs ON CoNSTITUTIONAL LAW 


general welfare of the United States and that it. was not uniform 
throughout the United States.] } 


Mr. Justice Mier delivered the opinion of the court. 

But counsel for plaintiffs, assuming that Congress, in the enactment of 
this law, is exercising the taxing power conferred ‘by the first elause of 
section 8 of article I of the Constitution, and can derive no aid in sup- 
‘ port of its action from any other grant of power in that instrument, 
argues that all the restraints and qualifications found there in regard to 
any form of taxation are limitations upon the exercise of the power in 
this case. The clause is in the following language: 

‘““The Congress shall have power to lay and collect taxes, duties, im- 
posts and excises, to pay the debts and provide for the common defense 
and the general welfare of the United States; but all duties, imposts and 
excises shall be uniform throughout the United States.’’ 

In this view, it is objected that the tax is not levied to provide for the 
common defense and general welfare of the United States, and that it is 
not uniform throughout the United States. 

The uniformity here prescribed has reference to the various Igclites 
in which the tax is intended to operate. ‘‘It shall be uniform throughout 
the United States.’’ Is the tax on tobacco void, because in many of the 
States no tobacco is raised or manufactured? Is the tax on distilled 
spirits void, because a few States pay three-fourths of the revenue aris- 
ing from it? 

The tax is uniform when it operates with the same force and effect in 
every place where the subject of it is found. The tax in this case, which, 
as far as it can be called a tax, is an excise duty on the business of bring- 
ing passengers from foreign countries into this by ocean navigation, is 
uniform and operates precisely alike in every port of the United States 
where such passengers can be landed. It is said that the statute violates 
the rule of uniformity and the provision of the Constitution, that ‘‘no 
preference shall be given by any regulation of commerce or revenue to 
the ports of one State over those of another,’’ because it does not apply 
to passengers arriving in this country by railroad or other inland mode 
of conveyance. But the law applies to all ports alike, and evidently - 
gives no preference to one over another, but is uniform in its operation 
in all ports of the United States. It may be added that the evil to be 
remedied by this legislation has no existence on our inland borders, and 
immigration in that quarter needed no such regulation. Perfect uni- 
formity and perfect equality of taxation, in all the aspects in which the 
human mind can view it, is a baseless dream, as this court has said more 
than once. State Railroad Tax Cases, 92 U. S. 612 [XXIII, 673]. 
Here there is substantial uniformity within the meaning and purpose of 
the Constitution. 


1 For the issue of the alleged violation of treaties, see post, p. 682. 
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If it were necessary to prove that the imposition of this contribution 
on owners of ships is made for the general welfare of the United States, 
it would not be difficult to show that it is so, and particularly that it is 
among the means which Congress may deem necessary and proper for 
that purpose, and beyond this we are not permitted to inquire. 

But the true answer to all these objections is, that the power exercised 
in this instance is not the taxing power. The burden imposed on the 
ship owner by this statute is the mere incident of the regulation of com- 
merce, of that branch of foreign commerce which is involved in immigra- 
tion. The title of the Act, ‘‘An Act to Regulate Immigration,’’ is well 
chosen.’ It describes, as well as any short sentence can describe it, the 
real purpose and effect of the statute. Its provisions, from beginning to 
end, relate to the subject of immigration, and they are aptly designed to 
mitigate the evils inherent in the business of bringing foreigners to this 
country, as those evils affect both the immigrant and the people among 
whom he is suddenly brought and left to his own resources. : 

If this is an expedient regulation of commerce by Congress, and the 
end to be attained is one falling within that power, the Act is not void 
because, within a loose and more extended sense than was used in the 
- Constitution, it is called a tax. In the case of Veazie Bank v. Fenno, 8 
Wall. 549 [75 U. S. XIX, 488], the enormous tax of eight per cent per 
annum on the circulation of state banks, which was designed and did 
have the effect, to drive all such circulation out of existence, was upheld 
because it was a means properly adopted by Congress to protect the ecur- 
reney which it had created, namely: the legal tender notes and the notes 
of the national banks. It was not subject, therefore, to the rules which 
would invalidate an ordinary tax pure and simple. 

The judgment of the Circuit Court in all the cases is affirmed. 


KNOWLTON v. MOORE. 
178 U. S. 41, 20 S. Ct. 747, 44 L. Ed. 969 (1900). 


Error to the Cireuit Court of the United States for the Eastern Dis- 
trict of New York. 

[By the act of June 13, 1898, Congress provided that administrators, 
executors and trustees of legacies or distributive shares arising from 
personal property passing by will or by the intestate laws of any State 
or Territory should be subject to a duty or tax which varied with the 
amount of the estate and the relationship of the beneficiary to the de- 
ceased owner. Edwin F. Knowlton, domiciled in New York, left a per- 
sonal estate appraised at $2,624,029.63. Under his will, his daughter re- 
ceived property valued at $1,731,996.25 ; a brother, $100; another brother, 
$100,000; a sister, $5,000, and a church, $5,000. The remainder was sub- 
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ject to contingencies and the ultimate beneficiaries could not then be 
determined. Upon the legacies above specified, the Collector of Internal 
Revenue, Moore, imposed inheritance taxes respectively of $38,969.92, 
$2.25, $112.50, $2,250, and $750, basing the rate for the legacies under 
$10,000 upon the whole of the personal estate of the deceased. The 
amounts assessed were paid under protest on the ground that the act un- 
der which they were levied was unconstitutional, and that the method of 
computing the legacies under $10,000 was not in accordance with the 
terms of the law even if constitutional. A suit to-recover was dismissed 
by the Circuit Court, and a writ of error was then sued out.] 


Mr. Justice WHITE delivered the opinion of the court. 

It is conceded on all sides that the levy and collection of some form 

of death duty is provided by the sections of the law in question. 
Taxes of this general character are universally deemed to relate, not 
property eo nomine, but to its passage by will or by descent in cases of 
intestacy, as distinguished from taxes imposed on property, real or per- 
sonal as such, because of its ownership and possession. 

The first question which arises is this: Can the Congress of bie United - 
States levy a tax of that character? The proposition that it cannot rests 
upon the assumption that, since the transmission of property by death is 
exclusively subject to the regulating authority of the several States, 
therefore the levy by Congress of a tax on inheritances or legacies, in any 
form, is beyond the power of Congress, and is an interference by the 
National Government with a matter which falls alone within the reach 
of state legislation. It is to be remarked that this proposition denies to 
Congress the right to tax a subject-matter which was conceded to be 
within the scope of its power very early in the history of the government. 
The act of 1797, which ordained legacy taxes, was adopted at a time when 
the founders of our government and framers of our Constitution were 
actively participating in public affairs, thus giving a practical construe- 
tion to the Constitution which they had helped to establish. . . . It 
is, moreover, worthy of remark that similar taxes have at other periods 
and for a considerable time been enforced; and, although their constitu- 
tionality was assailed on other grounds held unsound by this court, the 
question of the want of authority of Congress to levy a tax on in- 
heritances and legacies was never urged against the acts in question. 


It is not denied that, subject to a compliance with the limitations in 
the Constitution, the taxing power of Congress extends to all usual ob- 
jects of taxation. . . . The limitation which would exclude froin Con- 
gress the right to tax inheritances and legacies is made to depend upon 
the contention that as the power to regulate successions is lodged solely 
in the several States, therefore Congress is without authority to tax the 
transmission or receipt of property by death. . . . 


\ 
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But the fallacy which underlies the proposition contended for is the 

assumption that the tax on.the transmission or receipt of property occa- 
sioned by death is imposed on the exclusive power of the State to regulate 
the devolution of property upon death. The thing forming the universal 
subject of taxation upon which inheritance and legacy taxes rest is the 
transmission or receipt, and not the right existing to regulate. 
Under our constitutional system both the National and the State govern- 
* ments, moving in their respective orbits, have a common authority to tax 
many and diverse objects, but this does not cause the exercise of its law- 
ful attributes by one to be a curtailment of the powers of government 
of the other, for if it did there would practically be an end of the dual 
system of government which the Constitution established. 

The question whether the tax which it imposes is direct, and hence 
subject to the requirement of apportionment, arises for consideration. 
That death duties, generally, have been from the beginning in all coun- 
tries considered as different from taxes levied on property, real or per- 
sonal, directly on account of the ownership and possession thereof, is 
demonstrated by the review which we have previously made. It has also 
been established by what we have heretofore said, that such taxes, almost 
from the beginning of our national life, have been treated as duties, and 
not as direct taxes. Of course, they concern the passing of property by 
death, for if there was no property to transmit, there would be nothing 
upon which the tax levied on the occasion of death could be computed. 
This legislative and administrative view of such taxes has been directly 
upheld by this court. . . . ; 

Concluding, then, that the tax under consideration ig not direct within 
the meaning of the Constitution, but, on the contrary, is a duty or excise, 
we are brought to consider the question of uniformity. 

The contention is that because the statute exempts legacies and dis- 
tributive shares in personal property below ten thousand dollars, because 
it classifies the rate of tax according to the relationship or absence of the 
relationship of the taker to the deceased, and provides for a rate progress- 
ing by the amount of the legacy or share, therefore the tax is repugnant 
to that portion of the first clause of section 8 of article 1 of the Constitu- 
tion, which provides that ‘‘duties, imposts and excises shall be uniform 
throughout the United States.’’ : 

Now, that the requirement that direct taxes should be apportioned 
among the several States contemplated the protection of the States, to 
prevent their being called upon to contribute more than was deemed 
their due share of the burden, is clear. Giving to the term uniformity — 
as applied to duties, imposts, and excises a geographical significance, 
likewise causes that provision to look to the forbidding of discrimination 
as between the States, by the levy of duties, imposts, or excises upon a 
particular subject in one State and a different duty, impost, or excise 
on the same subject in another; and therefore, as far as may be, is a 
restriction in the same direction and in harmony’ with the requirement 
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of apportionment of direct taxes. And the conclusion that the possible 
discrimination against one or more States was the only thing intended to 
be provided for by the rule which uniformity imposed upon the power 
to levy duties, imposts, and excises, is greatly strengthened by consider- 
ing the state of the law in the mother country and in the colonies, and 
the practice of taxation which obtained at or about the time of the 
adoption of the Constitution. i 

: From the very first Congress down to the present date, in 
Jaying duties, imposts, and excises, the rule of inherent uniformity, or, 
in other words, intrinsically equal and uniform .taxes, has been disre- 
garded, and the principle of geographical uniformity consistently en- 
forced. y 

Lastly, it is urged that the progressive rate feature of the statute is 
so repugnant to fundamental principles of equality and justice that the 
law should be held to be void, even although it transgresses no express 
limitation in the Constitution. 

The review which we have made re the fact that taxes imposed 
with reference to the ability of the person upon whom the burden is 
placed to bear the same have been levied from the foundation of the gov- 
ernment. So, also, some authoritative thinkers, and a number of eco- 
nomic writers, contend that a progressive tax is more just and equal than 
a proportional one. In the absence of constitutional limitation, the ques- 
tion whether it is or is not is legislative and not judicial. The grave 
consequences which it is asserted must arise in the future if the right to 
levy a progressive tax be recognized involves in its ultimate aspect the 
mere assertion that free and representative government is a failure, and 
that the grossest abuses of power are foreshadowed unless the courts 
usurp a purely legislative function. If a case should ever arise, where an 
arbitrary and confiscatory exaction is imposed bearing the guise of a 
progressive or any other form of tax, it will be time enough to consider 
whether the judicial power can afford a remedy by applying inherent 
and fundamental principles for the protection of the individual, even 
though there be no express authority in the Constitution to do so. That 
the law which we have construed affords no ground for the contention 
that the tax imposed is arbitrary and confiscatory, is obvious. : 

[While holding the principle of a progressive tax constitutional, the 
Court construed the act so as to hold the plaintiff entitled to recover so 
much of the tax as resulted from taxing legacies not exceeding ten 
thousand dollars, and from increasing the tax rate with reference to the 
whole amount of the personal estate of the deceased from which the 
legacies or distributive shares were derived. ] 


Mr. Justicp Brewer dissented from so much of the opinion as holds 
that a progressive rate of tax can be validly imposed. 


Mr. Justice Peckuam took no part in the decision. 
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Mr. Justice HaruaN with whom concurred Mr. Justice McKenna, 
dissenting. 


C. Mutual Exemption from Taxation of Federal and State Govern- 
mental Agencies 


McCULLOCH vy. MARYLAND. 
4 Wheat. 316, 4 L. Ed. 579 (1819). 


[The statement of facts and the main body of the opinion are given 
ante, p. 9. The Court here deals merely with the argument of Mary- 
land based upon the alleged concurrent powers of taxation of the 
Federal and State Governments. | 

It has also been insisted, that, as the power of taxation in the general: 
and state governments is acknowledged to be concurrent, every argu- 
ment which would sustain the right of the general government to tax 
banks chartered by the states, will equally sustain the right of the states 
to tax banks chartered by the general government. But the two cases are 
not on the same reason. The people of all the states have created the 
general government, and have conferred upon it the general power of 
taxation. The people of all the states, and the states themselves, are 
represented in congress, and, by their representatives, exercise this power. 
When they tax the chartered institutions of the states, they tax their 
constituents; and these taxes must be uniform. But when a state taxes 
the operations of the government of the United States, it acts upon in- 
stitutions created, not by their own constituents, but by people over 
whom they claim no control. It acts upon the measures of a government 
created by others as well as themselves, for the benefit of others in com- 
mon with themselves. The difference is that which always exists, and 
always must exist, between the action of the whole on a part, and the 
action of a part on the whole between the laws of a government declared 
to be supreme, and those of a government which, when in opposition to 
those laws, is not supreme. 

But if the full application of this argument could be admitted, it 
might bring into question the right of congress to tax the state banks, and 
could not prove the right of the states to tax the Bank of the United 
States. 

The court has bestowed on this subject its most deliberate considera- 
tion. The result is a conviction that the states have no power, by taxa- 
tion or otherwise, to retard, impede, burden, or in any manner control, 
the operations of the constitutional laws enacted by congress to carry into 
execution the powers vested in the general government. This is, we 
think, the unavoidable consequence of that supremacy which the con- 
stitution has declared, We are unanimously of opinion, that the law 
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passed by the legislature of Maryland, imposing a tax on the Bank of the 
United States, is unconstitutional and void. 

This opinion does not deprive the states of any resources which they 
originally possessed. It does not extend to a tax paid by the real prop- 
erty of the bank, in common with the other real property within the 
state, nor to a tax imposed on the interest which the citizens of Maryland 
may hold in this institution, in common with other property of the same 
description throughout the state. But this is a tax on the operations of 
the bank, and is, consequently, a tax on the operation of an instrument 
employed by the government of the Union to carry its powers into execu- 
tion. Such a tax must be unconstitutional. 


Norz.—It is important to observe that in laying down the rule of the immunity 
of a Federal bank from taxation by the State Chief Justice Marshall did not 
consider that the principle which justified the rule extended of necessity to Fed- 
eral taxes upon State banks. ‘‘The two cases,’’ he said, ‘‘are not on the same 
reason.’’ In the case of the taxation of State banks by the Federal Government 
the members of Congress would be responsible to their constituents. This prac- 
tical argument was supported by the abstract argument that there was a difference 
‘“between the action of the whole on a part, and the action of a part on the whole.’’ 
What Marshall appears to have had in mind was that there were possibilities of 
discrimination in the one case which did not exist in the other. But the decision 
was not put clearly on that basis. Ten years later Marshall’s opinion that the 
mutual exemption of Federal and State governmental agencies from the taxing 
powers of the other Government was not on a basis of complete reciprocity was 
illustrated in the case of Weston v. Charleston, 2 Pet. 449, 7 L. Ed. 481 (1829), 
in which the Court held void a State tax on United States stock even when there 
were no discriminatory features in the tax. 

The general principle announced in McCulloch v. Maryland was given further 
practical application in Dobbins v. Commissioners of Erie County, 16 Pet. 435, 10 
L. Ed. 1022 (1842), in which the Court held that the salary of a Federal officer 
was immune from State taxation. Thirty years later the question arose whether the 
same rule should be applied to a Federal tax upon the salary of a State officer. 


COLLECTOR v. DAY. 
11 Wall. 113, 20 L. Ed. 122 (1871). 


Error to the Cireuit Court for the District of Massachusetts. 

[Congress having authorized a tax on incomes, a collector of internal 
revenue, J. Buffington, collected a tax on the official salary of Judge 
Joseph M. Day, a judge of the Court of Probate for Barnstable County, 
Massachusetts. Judge Day, having paid the tax under protest, brought 
suit to recover the amount paid and obtained judgment. The collector 
then sued out a writ of error. ] 
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Mr..Justicy Netson delivered the opinion of the court. 

The case presents the question whether or not it is competent for 
Congress, under the Constitution of the United States, to impose a tax 
upon the salary of a judicial officer of a State? 

In Dobbins v. The Commissioners of Erie County, 16 Peters, 435, it 
was decided that it was not competent for the legislature of a State 
to levy a tax upon the salary or emoluments of an officer of the United 
States. The decision was placed mainly upon the ground that the officer 
was a means or instrumentality employed for carrying into effect some 
of the legitimate powers of the government, which could not be inter- 
fered with by taxation or otherwise by the States, and that the salary or 
compensation for the service of the officer was inseparably connected 
with the office; that if the officer, as such, was exempt, the salary as- 
signed for his support or maintenance while holding the office was also, 
for like reasons, equally exempt. 

The cases of McCulloch: v. Maryland, 4 Wheaton, 316, and Weston 
v. Charleston, 2 Peters, 449, were referred to as settling the principle 
that governed the case, namely, ‘‘that the State governments cannot 
lay a tax upon the constitutional means Beas by the government of 
the Union to execute its constitutional powers.’ 

It is conceded in the case of McCulloch v. Maryland. Sag the power 
of taxation by the States was not abridged by the grant of a similar 
power to the government of the Union; that it was retained by the 
States, and that the power is to be concurrently exercised by the two 
governments; and also that there is no express constitutional prohibi- 
tion upon the States against taxing the means or instrumentalities of 
the general government. But it was held, and we agree properly held, 
to be prohibited by necessary implication ; otherwise, the States might im- 
pose taxation to an extent that would impair, if not wholly defeat, 
the operations of the Federal authorities when acting in their appro- 
priate sphere. 

These views, we think, abundantly establish the soundness of the de- 
cision of the case of Dobbins v. The Commissioners of Erie, which 
determined that the States were prohibited, upon a proper construction 
of the Constitution, from taxing the salary or emoluments of an officer of 
the government of the United States. And we shall now proceed to 
show that, upon the same construction of that instrument, and for like 
reasons, that government is prohibited from taxing the salary of the 
judicial officer of a State. 

It is a familiar rule of construction of the Constitution of the Union, 
that the sovereign powers vested in the State governments by their 
respective constitutions remained unaltered and unimpaired, except so 
far as they were granted to the government of the United States. That 
the intention of the framers of the Constitution in this respect might 
not be misunderstood, this rule of interpretation is expressly declared 
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in the tenth article of the amendments, namely: ‘‘The powers not dele- 
gated to the United States are reserved to the States respectively, or, 
to the people.’? The government of the United States, therefore, can 
claim no powers which are not granted to it by the Constitution, and 
the powers actually granted must be such as are expressly given, or given 
by necessary implication. : 

The general government, and the States, although both exist within 
the same territorial limits, are separate and distinct sovereignties, act- 
ing separately and independently of each other, within their respective 
spheres. The former in its appropriate sphere is supreme; but the 
States within the limits of their powers not granted, or, in the language 
of the tenth amendment, ‘‘reserved,’’ are as independent of the general 
government as that government within its sphere is independent of the 
States. 

The relations existing between the two governments are well stated 
by the present Chief Justice in the case of Lane County v. Oregon, 7 
Wallace, 76. ‘‘Both the States and the United States,’’ he observed, 
‘‘existed before the Constitution. The people, through that instrument, 
established a more perfect union, by substituting a National govern- 
ment, acting with ample powers directly upon the citizens, instead of 
the Confederate government, which acted with powers greatly restricted, 
only upon the States. But, in many of the articles of the Constitution, 
the necessary existence of the States, and within their proper spheres, 
the independent authority of the States, are distinctly recognized. To 
them nearly the whole charge of interior regulation is committed or 
left; to them, and to the people, all powers, not expressly delegated to 
the National government, are reserved.’’ Upon looking into the Con- 
stitution, it will be found that but few of the articles in that instru- 
ment could be carried into practical effect without the existence of the 
States. 

Two of the great departments of the government, the executive and 
legislative, depend upon the exercise of the powers, or upon the people 
of the States. The Constitution guarantees to the States a republican 
form of government, and protects each against invasion or domestic 
violence. Such being the separate and independent condition of the 
States in our complex system, as recognized by the Constitution, and 
the existence of which is so indispensable, that, without them, the gen- 
eral government itself would disappear from the family of nations, it 
would seem to follow, as a reasonable, if not a necessary consequence, 
that the means and instrumentalities employed for carrying on the 
operations of their governments, for preserving their existence, and 
fulfillig the high and responsible duties assigned to them in the Con- 
stitution, should be left free and unimpaired, should not be liable to be 
crippled, much less defeated, by the taxing power of another govern- 
ment, which power acknowledges no limits but the will of the legislative 
body imposing the tax. And, more especially, those means and instru- 
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mentalities which are the creation of their sovereign and reserved rights, 
~ one of which is the establishment of the judicial department, and the 
appointment of officers to administer their laws. Without this power, 
and the exercise of it, we risk nothing in saying that no one of the States 
under the form of government guaranteed by the Constitution could 
long preserve its existence. A despotic government might. We have said 
that one of the reserved powers was that to establish a judicial depart- 
ment; it would have been more accurate, and in accordance with the 
existing state of things at the time, to have said the power to maintain 
a judicial department. All of the thirteen States were in the possession 
of this power, and had exercised it at the adoption of the Constitution ; 
and it is not pretended that any grant of it to the general government 
is found in that instrument. It is, therefore, one of the sovereign powers 
vested in the States by their constitutions, which remained unaltered 
and unimpaired, and in respect to which the State is as independent of 
the General government as‘that government is independent of the States. 

The supremacy of the general government, therefore, so much relied 
on in the argument of the counsel for the plaintiff in error, in respect 
to the question before us, cannot be maintained. The two governments 
are upon an equality, and the question is whether the power ‘‘to lay 
and collect taxes’’ enables the general government to tax the salary of 
a judicial officer of the State, which officer is a means or instrumentality 
employed to carry into execution one of its most important functions, 
the administration of the laws, and which concerns the exercise of-a 
right reserved to the States? 

We do not say the mere circumstance of the establishment of the 
judicial department, and the appointment of officers to administer the 
laws, being among the reserved powers of the State, disables the general 
government from levying the tax, as that depends upon the express 
power ‘‘to lay and collect taxes,’’ but it shows that it is an original 
inherent power never parted with, and, in respect to which, the suprem- 
acy of that government does not exist, and is of no importance in de- 
termining the question; and further, that being an original and reserved 
power, and the judicial officers appointed under it being a means or in- 
strumentality employed to carry it into effect, the right and necessity 
of its unimpaired exercise, and the exemption of the officer from taxa- 
tion by the general government stand upon as solid a ground, and are 
maintained by principles and reasons as cogent, as those which led to 
the exemption of the Federal officer in Dobbins v. The Commissioners 
of Erie from taxation by the State; for, in this respect, that is, in 
respect to the reserved powers, the State is as sovereign and independent 
as the general government. And if the means and instrumentalities em- 
ployed by that government to carry into operation the powers granted 
to it are, necessarily, and, for the sake of self-preservation, exempt from 
taxation by the States, whyare’not those of the States depending upon 
their reserved powers, for like reasons, equally exempt from Federal 
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taxation?* Their unimpaired existence in the one case is as essential 
as in the other. It is admitted that there is no express provision in the 
Constitution that prohibits the general government from taxing the 
means and instrumentalities of the States, nor is there any prohibiting 
the States from taxing the means and instrumentalities of that govern- 
ment. In both cases the exemption rests upon necessary implication, and 
is upheld by the great law of self-preservation ; as any government, whose 
means employed in conducting its operations, if subject to the control 
of another and distinct government, can exist only at the mercy of that 
government. Of what avail are these means if another power may tax 
them at discretion ? 

But we are referred to the Veazie Bank v. Fenno, 8 Wallace, 533, in 
support of this power of taxation. That case furnishes a strong illustra- 
tion of the position taken by the Chief Justice in McCulloch v. Maryland, 
namely, ‘‘That the power to tax involves the power to destroy.’’ 

The power involved was one which had been exercised by the States 
since the foundation of the government, and had been, after the lapse 
of three-quarters of a century, annihilated from excessive taxation by 
the general government, just as the judicial office in the present case 
might be, if subject at all to taxation by that government. But, not- 
withstanding the sanction of this taxation by a majority of the court, 
it is conceded, in the opinion, that ‘‘the reserved rights of the States, 
such as the right to pass laws; to give effect to laws through executive 
action; to administer justice through the eourts, and to employ all nec- 
essary agencies for legitimate purposes of State government, are not 
proper subjects. of the taxing power of Congress.’’ This concession 
covers the case before us, and adds the authority of this court in support 
of the doctrine which we have endeavored to maintain. 

Judgment affirmed. 


Mr. Justicy BRADLEY, dissenting. 


SOUTH CAROLINA v. UNITED STATES. 
199 U. S. 437, 26 S. Ct. 110, 50 L. Ed. 261 (1905). 


Appeal from the Court of Claims. 

By several statutes, the State of South Carolina established dispen- 
saries for the wholesale and retail sale of liquor, and prohibited sale by 
other than the dispensers. The United States demanded the license taxes 
prescribed by the internal revenue act for dealers in intoxicating liquors, 
and the dispensers filed the statutory applications for such licenses. The 
State, sometimes in cash and sometimes by warrant of its treasury, paid 
the taxes. No protest was made in reference to these payments prior to 
April 14, 1901. On that day a formal protest by the state dispensary 
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commissioner was filed with the United States collector of internal rev- 
enue at Columbia, South Carolina. 

»The dispensers had no interest in the sales, and received no profit 
therefrom. The entire profits were appropriated by the State. 
In the year 1901 the profits arising from these sales amounted to 
$545,248.12. While the laws of South Carolina prohibited the sale of 
liquor by individuals other than the dispensers, of 373 special license 
stamps issued in that State by the United States internal revenue col- 
lector, only 112 were to dispensers, while 260 were to private individuals. 
Three separate actions were commenced in the Court of Claims by the 
State of South Carolina to recover the amounts paid for these license 
taxes. These actions were consolidated. Upon a hearing findings of fact 
were made and a judgment entered for the United States. 39 Court of 
Claims Reports, 257. Whereupon the State appealed to this court. 


Mr. Justice BREWER, »« . . delivered the opinion of the court: 

The important question in this case is, whether persons who are selling 
liquor are relieved from lability for the internal revenue tax by the 
fact that they have no interest in the profits of the business, and are 
simply the agents of a State which, in the exercise of its sovereign power, 
has taken charge of the business of selling intoxicating liquors. 

The right of South Carolina to control the sale of liquor by the dis 
pensary system has been sustained. Vance v. W. A. Vandercook Co., 
No. 1, 170 U. S. 488. The profits from the business in the year 1901, 
as appears from the findings of fact, were over half a million of dollars. 
Mingling the thought of profit with the necessity of regulation may 
induce the State to take possession, in like manner, of tobacco, oleo- 

margarine, and all other objects of internal revenue tax. If one State 
' finds it thus profitable other States may follow, and the whole body of 
internal revenue tax be thus stricken down. 

More than this. There is a large and growing movement in the country 
in favor of the acquisition and management by the public of what are 
termed ‘‘public utilities,’’ including not merely therein the supply of 
gas and water, but also the entire railroad system. Would, the State, 
by taking into possession these public utilities, lose its republican form 
of government? 

We may go even a step further. There are some insisting that the 
State shall become the owner of all property and the manager of all 
business. Of course, this is an extreme view, but its advocates are ear- 
nestly contending that thereby the best interests of all citizens will be 
subserved. If this change should be made in any State, how much would 
that State contribute to the revenue of the nation? If this extreme ac- 
tion is not to be counted among the probabilities, consider the result of 
one much less so. Suppose a State assumes, under its police power, the 
control of all those matters subject to the internal revenue tax, and also 
engages in the business of importing all foreign goods. The same argu- 
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ment which would exempt the sale by a State of liquor, tobacco, etc., 
from a license tax, would exempt the importation of merchandise by a 
State from import duty. While the State might not prohibit importa- - 
tions, as it can the sale of liquor, by private individuals, yet, paying no 
import duty, it could undersell all individuals, and so monopolize the 
importation and sale of foreign goods. 

Obviously, if the power of the State is carried to the extent suggested, 
and at the same time relieved from all Federal taxation, the National 
Government would be largely crippled in its revenues. Indeed, if all the 
States should concur in exercising their powers to the full extent, it 
would be almost impossible for the Nation to collect any revenues. In 
other words, in this indirect way it would be within the competency of 
the States to practically destroy the efficiency of the National Govern- 
ment. If it be said that the States can be trusted not to resort to any 
such extreme measures, because of the resulting interference with the 
efficiency of the National Government, we may turn to the opinion of 
Mr. Chief Justice Marshall in McCulloch v. Maryland, 4 Wheat. 431, for 
a complete answer : 

‘‘But is this a case of confidence? Would the people of any one State 
trust those of another with a power to control the most insignificant 
operations of their state government? We know they would not. Why, 
then, should we suppose that the people of any one State should be will- 
ing to trust those of another with the power to control the operations of 
a government to which they have confided their most important and 
most valuable interests? In the legislature of the Union alone are all 
represented. The legislature of the Union alone, therefore, can be trusted 
by the people with the power of controlling measures which concern all, 
in the confidence that it will not be abused.’’ 

In other words, we are to find in the Constitution itself the full pro- 
tection to the Nation, and not to rest its sufficiency on either the gen- 
erosity or the neglect of any State. 

There is something of a couMict between the full power of the Nation 
in respect to taxation and the exemption of the State from Federal taxa- 
tion in respect to its property and a discharge of all its functions. Where 
and how shall the line between them be drawn? We have seen that the 
full power of collecting license taxes is in terms granted to the National 
Government, with only the limitations of uniformity and the public 
benefit. The exemption of the State’s property and its functions from 
Federal taxation is implied from the dual character of our Federal sys- 
tem and the necessity of preserving the State in all its efficiency. In 
order to determine to what extent that implication will go we must turn 
to the condition of things at the time the Constitution was framed. 
What, in the light of that condition, did the framers of the convention in- 
tend should be exempt? Certain it is that modern notions as to the ex- 
tent to which the functions of a State may be carried had then no hold. 
Whatever. Utopian theories may have been presented by any writers were 
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regarded as mere creations of fancy, and had no practical recognition. 
It is true that monopolies in respect to certain commodities were known 
to have been granted by absolute monarchs, but they were not regarded 
as consistent with Anglo-Saxon ideas of government. The opposition to 
the Constitution came out from any apprehension of danger from the 
extent of power reserved to the States, but, on the other hand, entirely 
through fear of what might result from the exercise of the powers granted 
to the central government. While many believed that the liberty of the 
people depended on the preservation of the rights of the States, they 
had no thought that those States would extend their functions beyond 
their then recognized scope, or so as to imperil the life of the nation. 


Looking, therefore, at the Constitution in the light of the conditions 
surrounding it at the time of its adoption, it is obvious that the framers, 
in granting full power over license taxes to the National Government, 
meant that the power should be complete, and never thought that the 
States, by extending their functions, could practically destroy it. 

If we look upon the Constitution in the light of the common law, we 
are led to the same conclusion. All the avenues of trade were open to 
the individual. The Government did not attempt to exclude him from 
any. Whatever restraints were put upon him were mere police regula- 
tions to control his conduct in the business, and not to exclude him there- 
from. The Government was no competitor, nor did it assume to carry on 
any business which ordinarily is carried on by individuals. Indeed, 
every attempt at monopoly was odious in the eyes of the common law, 
and it mattered not how that monopoly arose, whether from grant of the 
sovereign or otherwise. The framers of the Constitution were not an- 
ticipating that a State would attempt to monopolize any business hereto- 
fore carried on by individuals. 

It is also worthy of remark that the cases in which the invanaiy of 
a Federal tax has been affirmed were those in which the tax was at- 
tempted to be levied upon property belonging to the State, or one of its 
municipalities, or was a charge upon the means and instrumentalities 
employed by the State, in the discharge of its ordinary functions as a 
government. . . . [The court here considers Veazie Bank v. Fenno, 
8 Wall. 533, The Collector v. Day, 11 Wall. 113, United States v. Rail- 
road Co., 17 Wall. 322, and Ambrosini v. United States, 187 U. S. 1.] 

These decisions, while not controlling the question before us, indicate 
that the thought has been that the exemption of state agencies and in- 
strumentalities from National taxation is limited to those which are of 
a strictly governmental character, and does not extend to those which are 
used by the State in the carrying on of an ordinary private business. 


For these reasons we think that the license taxes charged by the Fed- 
eral Government upon persons selling liquor are not invalidated by the 
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fact that they are the agents of the State, which has itself engaged in 
that business. 
The judgment of the Court of Claims is affirmed. 


Mr. Justice Wuirr, with whom concur Mr. Justice PEcKHAM and 
Mr. Justice McKEnnA, dissenting. 


Nore.—From the time of the decisions in Collector v. Day and South Carolina 
vy. United States the Supreme Court appears to have applied practically the same 
principles to the mutual exemption of Federal and State agencies and instrumental- 
ities from the taxing powers of the other Government. In point of logical classi- 
fication it might be clearer to list separately the lists of cases dealing with the 
two sets of exemptions. But the Court itself has not made the separation; and in 
its latest decision, Graves v. New York ex rel. O’Keefe, see below, p. 151, the 
Court announced that its conclusions overruled both Collector v. Day, involving 
Federal taxation of a State officer, and New York ex rel. Rogers v. Graves, involv- 
ing State taxation of a Federal officer. 

The problem before the Court in recent years has been to determine in concrete 
cases what particular forms of property and which agencies and instrumentalities 
were to be considered as so closely associated with the respective Federal and State 
Governments as to warrant exemption from taxation. New forms of taxation have 
created new issues, and the widening range of Federal and State activities has 
made it necessary to insure that the immunity granted to maintain the principle 
of ‘‘separate and distinct sovereignties’’ should not be extended so far as to in- 
clude property, agencies and instrumentalities having only indirect connection with 
either Government. 

With respect to agencies and instrumentalities of either Government, the Pollock 
cases, see above, p. 124, held that state and municipal bonds and the interest from 
them were immune from federal taxation; but in Willeutts v. Bunn, 282 U. S. 216, 
51S. Ct. 125, 75 L. Ed, 304 (1931) the Court was unwilling to extend the exemption 
to the net profit of a sale of bonds issued by various counties and cities in the 
State of Minnesota. In Panhandle Oil Co. v. Mississippi, 277 U. S. 218, 48 S. Ct. 
451, 72 L. Ed. 857 (1928), a state tax on sales of gasoline was held void as ap- 
plied to sales to instrumentalities of the Federal Government; and, reciprocally, 
in Indian Motoreyele Co. v. United States, 283 U. 8S. 570, 51 S. Ct. 601, 75 L. Ed. 
1277 (1931), a federal tax on the sale of a motorcycle to a municipal police de- 
partment was held void. In Long v. Rockwood, 277 U. 8. 142, 48 S. Ct. 463, 72 
L. Ed. 824 (1928), the Court went to the extreme of holding, in a five-to-four 
decision, that a State could not tax as income royalties received from patents 
issued by the United States, on the ground that patents were federal instrumental- 
ities; but this decision was reversed four years later; when, in Fox Film Co. v. 
Doyal, 286 U. S. 123, 52 8S. Ct. 546, 76 L. Ed. 1010 (1932), involving a tax im- 
posed by the State of Georgia upon the gross receipts of royalties derived from the 
business of licensing copyrighted motion pictures, the Court held that when once 
copyrights were issued they were no longer instrumentalities of the Federal Govern- 
ment and that an exemption from state taxation would be for the benefit of the 
holder of the copyright and not of the Federal Government. 

With respect to business activities as distinct from governmental functions of 
the States, in Ohio v. Helvering, 292 U. S. 360, 54 S. Ct. 725, 78 L. Ed. 1307 
(1934), involving liquor monopolies set up in a number of States after the repeal 
of the prohibition amendment, the Court reaffirmed the rule of ‘South Carolina v. 
United States, denying immunity from taxation by the Federal Government. In 
United States v. California, 297 U. 8. 175, 56 8. Ct. 421, 80 L. Ed. 567 (1936), 
the Court suggested that the limit of the federal taxing power was ‘‘in respect 
of activities in which the States have traditionally engaged.’’ In Allen v. Regents 
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of University System of Georgia, 304 U. S. 439, 58 S. Ct. 980, 82 L. Ed. 1448 
(1938), the Court held that immunity from taxation was not to be granted to the 
receipts from state university athletic contests. See also Helvering v. Mountain 
.Producers Corporation, 303 U. S. 376, 58 S. Ct. 623, 82 L. Ed. 907 (1938), in 
which it was held that a private company, being a lessee of state school lands under 
an oil and gas lease was not entitled to exemption from Federal taxation as a 
state instrumentality. Gillespie v. Oklahoma, 257 U. S. 501, 42 8S. Ct. 171, 66 L. 
Ed. 338 (1922) and Burnet v. Coronado Oil and Gas Co., 285 U. 8. 393, 52 S. 
Ct. 443, 76 L. Ed. 815 (1932), involving exemptions granted under similar condi- 
tions, were overruled. 

In respect to federal and state salaries, in Metealf & Eddy v. Mitchell, 269 U. S. 
514, 46 S. Ct. 172, 70 L. Ed. 384 (1926), the Court refused to extend the immunity 
from federal income taxation to consulting engineers employed by a State to ad- 
vise with respect to water and sewage systems. In Helvering vy. Powers, 293 U. S. 
214, 55 S. Ct. 171, 79 L. Ed. 291 (1984), the Court said, in reference to state- 
appointed officers of the Boston Elevated Railway, that the State ‘‘cannot withdraw 
sources of revenue from the federal taxing power by engaging in businesses which 
constitute a departure from usual governmental functions and to which, by reason 
of their nature, the federal taxing power would normally extend.’’ By contrast, 
in New York ex rel. Rogers v. Graves, 299 U. S. 401, 57 S. Ct. 269, 81 L. Ed. 306 
(1937), the Court held that the Panama Railroad Co., being closely connected with 
the Panama Canal, was an instrumentality of the Federal Government, so as to 
make the salary of its generai counsel immune from state taxation. In Brush v. 
Commissioner of Internal Revenue, 300 U. 8. 352, 57 8S. Ct. 495, 81 L. Ed. 691 
(1937), a minority of the Court strongly contested the immunity from federal in- 
come taxation recognized by the majority as attaching to the salary of the Chief 
Engineer of the Bureau of Water Supply of New York City. Justices Stone and 
Cardozo left open, on technical grounds, the question of ‘‘the need for revision of 
the doctrine of implied immunities declared in earlier decisions.’’ Justice Roberts, 
with whom Justice Brandeis joined, dissented as follows: 


I regret that I am unable to concur in the opinion of the court. JI think 
that the judgment should be affirmed. 

There is no occasion now to discuss the dual character of our form of 
government, and the consequent dual allegiance of a citizen of a state to his 
state and to the United States, to elaborate the thesis that the integrity of 
each government is to be maintained against invasions by the other or to 
reiterate that the implied immunity of the one from taxation by the other 
springs from the necessity that neither shall, by the exercise of the power to 
tax, burden, hinder or destroy the operation or existence of the other. There 
is universal recognition of the truth of these tenets, and of their fundamental 
-relation to the preservation of the constitutional framework of the nation. 
Our difficulties arise, not in their statement as guiding principles, but, as in 
this instance, in their application to specific cases. 

It seems to me that the reciprocal rights and nn of the national 
and a state government may be safeguarded by the observance of two limita- 
tions upon their respective powers of taxation. These are that the exactions of 
the one must not discriminate against the means and instrumentalities of the 
other and must -not directly burden the operations of that other. To state 
these canons otherwise: an exaction by either government which hits the means 
or instrumentalities of the other infringes the principle of immunity if it dis- 
criminates against them and in favor of private citizens or if the burden of 
the tax be palpable and direct rather than hypothetic and remote. Tested by 
these criteria the imposition of the challenged tax in the instant case was 
lawful. 
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The petitioner is a citizen of New York. By virtue of that status he is 
also a citizen of the United States, He owes allegiance to each government. 
He derives income from the exercise of his profession. His obligation as a 
citizen is to contribute to the support of the governments under whose joint 
protection he lives and pursues his calling. His liability to fulfill that obliga- 
tion to the national government by payment of income tax upon his salary 
would be unquestioned were it not for the character of his employer. If the 
water works of New York City were operated by a private corporation under 
a public franchise and if the petitioner held a like position with the corporation, 
there could be no question that the imposition of a federal income tax, measured 
by his compensation, would be justified. . . . He is put into an untaxable 
class upon the theory that as an official of the municipality, which in turn 
is an arm of the state, he is an ‘‘instrumentality’’ of the state, and to tax 
him upon his salary is to lay a burden upon the state government which, how- 
ever trifling, is forbidden by the implied immunity of the state from burdens 
imposed by the United States. The petitioner seeks to show the reality of 
the supposed burden by the suggestion that if his salary and the compensation 
of others employed by the city is subject to federal income tax, the municipal- 
ity will be compelled to pay higher salaries in order to obtain the services of 
such persons and the consequent aggregate increase in outlay will entail a 
heavy financial load. We know, however, that professional services are offered 
in the industrial and business field; and that while there is no hard and fast 
standard of compensation, and men bargain for their rewards, salaries do 
bear some relation to experience and ability. There is a market in which a 
professional man offers his services and municipalities are bidders in that 
market. We know further that those in private employment holding positions 
comparable to that of the petitioner pay a tax equal to that levied upon him. 
It is clear that any consideration of the petitioner’s immunity from federal in- 
come tax would be altogether remote, impalpable and unascertainable in in- 
fluencing him to accept a position under the municipality rather than under a 
private employer. . s 

The importance of the ease arises out of the fact that the claimed exemption 
may well extend to millions of persons (whose work nowise differs from that 
of their fellows in private enterprise) who are employed by municipal subdivi- 
sions and districts throughout the nation and that, on the other hand, the 
powers of the states to tax-may be inhibited in the case of hundreds of thou- 
sands of similar employes of federal agencies of one sort or another. Such 
exemptions from taxation ought to be strictly limited. They are essentially 
unfair. They are unsound because federal or state business ought to bear its 
proportionate share of taxation in order that comparison may be made between 
the cost of conducting public and private business. . . . 

The sole question here is whether one performing work or rendering service 
of a type commonly done or rendered in ordinary commercial life for gain is 
exempt from the normal burden of a tax on that gain for the support of the 
national government because his compensation is paid by a state agency instead 
of a private employer. I think the imposition of a tax upon such gain where, 
as here, the tax falls equally upon all employed in like occupation, and where 
the supposed burden of the tax upon state government is indirect, remote, and 
imponderable, is not inconsistent with the principle of immunity inherent in 
the constitutional relation of state and nation. 


A year later the Brush case was definitely overruled. In Helvering v. Gerhardt, 
304 U.S. 405, 58 S. Ct. 969, 82 L. Ed. 1427 (1938), the Court held that the salaries 
of the officers of the Port of New York Authority were not immune from federal 
income taxation. Chief stress was placed upon the non-discriminatory character 
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of the tax, which, the Court held, had the same effect as a tax on a private salary, 
and that the advantage to the State from the immunity claimed was too speculative 
and unsubstantial to be justified. 

The Court had now to meet the question whether the same peineigie was to be 
applied to the salaries of employees of federal instrumentalitics, in respect to im- 
munity from state taxation. 


GRAVES v. NEW YORK EX REL. O’KEEIE. 
306 U.S. 466, 59 S. Ct. 595, 83 L. Hd. 927 (1939). 
On Writ of Certiorari to the Supreme Court of the State of New York. 


Mr. Justice STONE delivered the opinion of the court. 

We are asked to decide whether the imposition by the State of New 
York of an income tax on the salary of an employee of the Home 
Owners’ Loan Corporation places an unconstitutional burden upon 
the federal government. 

Respondent [J. B. O’Keefe], a resident of New York, was employed 
during 1934 as an examining attorney for the Home Owners’ Loan Cor- 
poration at an annual salary of $2,400. In his income tax return for 
that year he included his salary as subject to the New York state income 
tax imposed by Art. 16 of the Tax Law of New York (Consol. Laws, 
e. 60). . . . Petitioners [M. Graves et al.], New York State Tax 
Commissioners, rejected respondent’s claim for a refund of the tax based 
on the ground that his salary was constitutionally exempt from state 
taxation because the Home Owners’ Loan Corporation is an instru- 
mentality of the United States Government and that he, during the 
taxable year, was an employee of the federal government engaged in 
the performance of a governmental function. 

On review by certiorari the Board’s action was set aside by the 
Appellate Division of the Supreme Court of New York, 253 App. Div. 
91, whose order was affirmed by the Court of Appeals, 278 N. Y. 221. 
Both courts held respondent’s salary was free from tax on the authority 
of New York ex rel. Rogers v. Graves, 299 U. 8. 401, which sustained 
the claim that New York could not constitutionally tax the salary of 
an employee of the Panama Rail Road Company, a wholly-owned cor- 
porate instrumentality of the United States. We granted certiorari 
December 19, 1938, the constitutional question presented by the record 
being of public importance. | 

For the purposes of this case we may assume that the creation of 
the Home Owners’ Loan Corporation was a constitutional exercise of 
the powers of the federal government. Cf. Kay v. United States, 303 
U. S. 1. As that government derives its authority wholly from powers 
delegated to it by the Constitution, its every action within its con- 
stitutional power is governmental action, and since Congress is made 


152 Caszs on ConstTITUTIONAL Law 


the sole judge of what powers within the constitutional grant are to be 
exercised, all activities of government constitutionally authorized by 
Congress must stand on a parity with respect to their constitutional 
immunity from taxation. . . . And when the national government 
lawfully acts through a corporation which it owns and controls, those 
activities are governmental functions entitled to whatever tax immunity 
attaches to those functions when carried on by the government itself 
through its departments. 

The single question with which we are now concerned is whether 
the tax laid by the state upon the salary of respondent, employed by 
a corporate instrumentality of the federal government, imposes an 
unconstitutional burden upon that government. The theory of the 
tax immunity of either government, state or national, and its in- 
strumentalities, from taxation by the other, has been rested upon an 
implied limitation on the taxing power of each, such as to forestall 
undue interference, through the exercise of that power, with the govern- 
mental activities of the other. That the two types of immunity may 
not, in all respects, stand on a parity has been recognized from the be- 
ginning, McCulloch v. Maryland, supra, 435-436, and possible differ- 
ences in application, deriving from differences in the source, nature and 
extent of the immunity of the governments and their agencies, were 
pointed out and discussed by this Court in detail during the last term. 
Helvering v. Gerhardt, supra, . . . [804 U.S. 412]. 

So far as now relevant, those differences have been thought to be 
traceable to the fact that the federal government is one of delegated 
powers in the exercise of which Congress is supreme; so that every 
agency which Congress can constitutionally create is a governmental 
agency. And since the power to create the agency includes the implied 
power to do whatever is needful or appropriate, if not expressly pro- 
hibited, to protect the agency, there has been attributed to Congress 
some scope, the limits of which it is not now necessary to define, for 
granting or withholding immunity of federal agencies from state taxa- 
tion. . . . Whether its power to grant tax exemptions as an incident 
to the exercise of powers specifically granted by the Constitution can 
ever, in any circumstances, extend beyond the constitutional immunity 
_ of federal agencies which courts have implied, is a question which need 
not now be determined. 

Congress has declared in §4 of the Act that the Home Owners’ 
Léan Corporation is an instrumentality of the United States and that 
its bonds are exempt, as to principal and interest, from federal and 
state taxation, except surtaxes, estate, inheritance and gift taxes. The 
corporation itself, ‘‘including its franchise, its capital, reserves and 
surplus, and its loans and income,’’ is likewise exempted from taxation; 
its real property is subject to tax to the same extent as other real 
property. But Congress has given no intimation of any purpose either 
to grant or withhold immunity from state taxation of the salary of 
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the corporation’s employees, and the Congressional intention is not to 
be gathered from the statute by implication. 

It is true that the silence of Congress, when it has authority to 
speak, may sometimes give rise to an implication as to the Congressional 
purpose. The nature and extent of that implication depend upon the 
nature of the Congressional power and the effect of its exercise. But 
there is little scope for the application of that doctrine to the tax im- 
munity of governmental instrumentalities. The constitutional immunity 
of either government from taxation by the other, where Congress is 
silent, has its source in an implied restriction upon the powers of the 
taxing government. So far as the implication rests upon the purpose 
to avoid interference with the functions of the taxed government or 
the imposition upon it of the economic burden of the tax, it is plain 
that there is no basis for implying a purpose of Congress to exempt the 
federal government or its agencies from tax burdens which are un- 
substantial or which courts are unable to discern. Silence of Congress 
implies immunity no more than does the silence of the Constitution. 
It follows that when exemption from state taxation is claimed on the 
ground that the federal government is burdened by the tax, and Con- 
gress has disclosed no intention with respect to the claimed immunity, 
it is in order to consider the nature and effect of the alleged hurden, 
and if it appears that there is no ground for implying a constitutional 
immunity, there is equally a want of any ground for assuming any 
purpose on the part of Congress to create an immunity. 

The present tax is a non-discriminatory tax on income applied to 
salaries: at a specified rate. It is not in form or substance a tax upon 
the Home Owners’ Loan Corporation or its property or income, nor is 
it paid by the corporation or the government from their funds. It 
is laid upon income which becomes the properjy of the taxpayer when 
received as compensation for his services; and the tax Jaid upon the 
privilege of receiving it is paid from his private funds and not from 
the funds of the government, either directly or indirectly. The theory, 
which once won a qualified approval, that a tax on income is legally 
or economically a tax on its source, is no longer tenable, New York 
ex rel. Cohn v. Graves, 300 U. S. 308, 313, 314; Hale v. State Board, 302 
U. S. 95, 108; Helvering v. Gerhardt, supra; cf. Metcalf & Eddy v. Mit- 
chell, 269 U. S. 514; Fox Film Corp. v. Doyal, 286 U. S. 123; James 
vy. Dravo Contracting Co., supra [302 U. S.], 149; Helvering v. Moun- 
tain Producers Corp., 303 U. S. 376, and the only possible basis for 
implying a constitutional immunity from state income tax of the salary 
of an employee of the national government or of a governmental agency 
is that the economic burden of the tax is in some way passed on so as 
to impose a burden on the national government tantamount to an inter- 
ference by one government with the other in the performance of its 
functions. 
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In the four cases in which this Court has held that the salary of an 
officer or employee of one government or its instrumentality was im- 
mune from taxation by the other, it was assumed, without discussion, 
that the immunity of a government or its instrumentality extends to 
the salaries of its officers and employees. 

The ultimate repudiation in Helvering v. Moni eain Producers Corp., 
supra, of the doctrine that a tax on the income of a lessee derived from 
a lease of government owned or controlled lands is a forbidden inter- 
ference with the activities of the government concerned led to the re- 
examination by this Court, in the Gerhardt case, of the theory under- 
lying the asserted immunity from taxation by one government of 
salaries of employees of the other. It was there pointed out that the 
implied immunity of one government and its agencies from taxation 
by the other should, as a principle of constitutional construction, be 
narrowly restricted. For the expansion of the immunity of the one 
government correspondingly curtails the sovereign power of the other 
to tax, and where that immunity is invoked by the private citizen it 
tends to operate for his benefit at the expense of the taxing govern- 
ment and without corresponding benefit to the government in whose 
name the immunity is claimed. See Metcalf & Eddy v. Mitchell, supra, 
523-524; James v. Dravo Contracting Co., supra, 156-158. It was fur- 
ther pointed out that, as applied to the taxation of salaries of the 
employees of one government, the purpose of the immunity was not 
to confer benefits on the employees by relieving them from contributing 
their share of the financial support of the other government, whose 
benefits they enjoy, or to give an ‘advantage to that government by 
enabling it to engage employees at salaries lower than those paid for 
like services by other employers, public or private, but to prevent undue 
interference with the one government by imposing on it the tax bur- 
dens of the other. 

In applying these controlling principles in the Gerhardt case the 
Court held that the salaries of employees of the New York Port Au- 
thority, a state instrumentality created by New York and New Jersey, 
were not immune from federal income tax, even though the Authority 
be regarded as not subject to federal taxation. It was said that the 
taxpayers enjoyed the benefit and protection of the laws of the United 
States and were under a duty, common to all citizens, to contribute 
financial support to the government; that the tax laid on their salaries 
and paid by them could be Said to affect or burden their employer, 
the Port Authority, or the states creating it, only so far as the burden 
of the tax was economically passed on to the employer; that a non- 
discriminatory tax laid on the income of all members of the community 
could not be assumed to obstruct the function which New York and 
New Jersey had undertaken to perform, or to cast an economic burden 
upon them, more than does the general taxation of property and income 
which, to some extent, incapable of measurement by economists, may 
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tend to raise the price level of labor and materials. The Court con- 
cluded that the claimed immunity would do no more than relieve the 
taxpayers from the duty of financial support to the national govern- 
ment in order to secure to the state a theoretical advantage, speculative 
in character and measurement and too unsubstantial to form the basis 
of an implied constitutional immunity from taxation. 

The conclusion reached in the Gerhardt case that in terms of con- 
stitutional tax immunity a federal income tax on the salary of an 
employee is not a prohibited burden on the employer makes it im- 
perative that we should consider anew the immunity here claimed for 
the salary of an employee of a federal instrumentality. As already 
indicated, such differences as there may be between the implied tax 
immunity of a state and the corresponding immunity of the national 
government and its instrumentalities may be traced to the fact that 
the national government is one of delegated powers, in the exercise of 
which it is supreme. Whatever scope this may give to the national 
government to claim immunity from state taxation of all instrumen- 
talities which it may constitutionally create, and whatever authority 
Congress may possess as incidental to the exercise of its delegated 
powers to grant or withhold immunity from state taxation, Congress 
has not sought in this case to exercise such power. Hence these dis- 
tinections between the two types of immunity cannot affect the question 
with which we are now concerned. The burden on government of a 
non-discriminatory income tax applied to the salary of the employee 
of a government or its instrumentality is the same, whether a state 
or national government is concerned. The determination in the Ger- 
hardt case that the federal income tax imposed on the employees of 
the Port Authority was not a burden on the Port Authority made it 
unnecessary to consider whether the Authority itself was immune from 
federal taxation; the claimed immunity failed because even if the Port 
Authority were itself immune from federal income tax, the tax upon 
the income of its employees cast upon it no unconstitutional burden. 

Assuming, as we do, that the Home Owners’ Loan Corporation is 
clothed with the same immunity from state taxation as the govern- 
ment itself, we cannot say that the present tax on the income of its 
employees lays any unconstitutional burden upon it. All the reasons 
for refusing to imply a constitutional prohibition of federal income 
taxation of salaries of state employees, stated at length in the Gerhardt 
case, are of equal force when immunity is claimed from state income 
tax on salaries paid by the national government or its agencies. In this 
respect we perceive no basis for a difference in result whether the 
taxed income be salary or some other form of compensation, or whether 
the taxpayer be an employee or an officer of either a state or the na- 
tional government, or of its instrumentalities. In no case is there basis 
for the assumption that any such tangible or certain economic burden 
is imposed on the government concerned as would justify a court’s 
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declaring that the taxpayer is clothed with the implied constitutional 
tax immunity of the government by which he is employed. That as- 
sumption, made in Collector v. Day, supra, and in New York ex rel. 
Rogers v. Graves, supra, is contrary to the reasoning and to the conclu- 
sions reached in the Gerhardt case and in Metealf & Eddy v. Mitchell, 
supra; Group No. 1 Oil Corporation v. Bass, 283 U. 8. 279; James v. 
Dravo Contracting Co., supra; Helvering v. Mountain Producers Corp., 
supra; McLoughlin v. Commissioner, 303 U. S. 218. In their light 
the assumption can no longer be made. Collector v.Day, supra, and 
New York ex rel. Rogers v. Graves, supra, are overruled so far as they 
recognize an implied constitutional immunity from income taxation of 
the salaries of officers or employees of the national or a state government 
or their instrumentalities. 

So much of the burden of a non-discriminatory general tax upon 
the incomes of employees of a government, state or national, as may 
be passed on economically to that government, through the effect of the 
tax on the price level of labor or materials, is but the normal incident 
of the organization within the same territory of two governments, each 
possessing the taxing power. The burden, so far as it can be said to 
exist or to affect the government in any indirect or incidental way, is 
one which the Constitution presupposes, and hence it cannot rightly 
be deemed to be within an implied restriction upon the taxing power 
of the national and state governments which the Constitution has ex- 
pressly granted to one and has confirmed to the other. The immunity 
is not one to be implied from the Constitution, because if allowed it 
would impose to an inadmissible extent a restriction on the taxing power 
which the Constitution has reserved to the state governments. 

Reversed. 


Mr. Cuter Justice HuauHeEs concurs in the result: 


Mr. Justice FRANKFURTER, concurring. 

I join in the Court’s opinion but deem it appropriate to add a few 
remarks. The volume of the Court’s business has long since made 
impossible the early healthy practice whereby the Justices gave ex- 
pression to individual opinions. But the old tradition still has relevance 
when an important shift in constitutional doctrine is announced after 
a reconstruction in the membership of the Court. Such shifts of 
opinion should not derive from mere private judgment. They must be 
duly mindful of the necessary demands of continuity in civilized 
society. A reversal of a long current of decisions can be justified only 
if rooted in the Constitution itself as an historic document designed for 
a developing nation. 

For one hundred and twenty years this Court has been concerned 
with claims of immunity from taxes imposed by one authority in 
our dual system of government because of the taxpayer’s relation to 
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the other. The basis for the Court’s intervention in this field has not 
been any explicit provision of the Constitution. The States, after they 
formed the Union, continued to have the same range of taxing power 
which they had before, barring only duties affecting exports, imports, 
and on tonnage. Congress, on the other hand, to lay taxes in order 
“‘to pay the Debts and provide for the common Defense and general 
Welfare of the United States’’, Art. I, Sec. 8, can reach every person 
and every dollar in the land with due regard to Constitutional limita- 
tions as to the method of laying taxes. But, as is true of other great 
activities of the state and national governments, the fact that we are a 
federalism raises problems regarding these vital powers of taxation. 
Since two governments have authority within the same territory, neither 
through its power to tax can be allowed to cripple the operations of 
the other. Therefore state and federal governments must avoid ex- 
actions which discriminate against each other or obviously interfere 
with one another’s operations. These were the determining considera- 
tions that led the great Chief Justice to strike down the Maryland 
statute as an unambiguous measure of discrimination against the use 
by the United States of the Bank of the United States as one of its 
instruments of government. 

The arguments upon which McCulloch v. Maryland, 4 Wheat. 316, 
rested had their roots in actuality. But they have been distorted by 
sterile refinements unrelated to affairs. These refinements derived au- 
thority from an unfortunate remark in the opinion in McCulloch v. 
Maryland. Partly as a flourish of rhetoric and partly because the in- 
tellectual fashion of the times indulged a free use of absolutes, Chief 
Justice Marshall gave currency to the phrase that ‘‘the power to tax 
involves the power to destroy.’’ Id.,.at p. 481. This dictum was treated 
as though it were a constitutional mandate. But not without protest. 
One of the most trenchant minds on the Marshall court, Justice William 
Johnson, early analyzed the dangerous inroads upon the political free- 
dom of the States and the Union within their respective orbits resulting 
from a doctrinaire application of the generalities uttered in the course 
of the opinion in McCulloch v. Maryland. The seductive cliché that the 
power to tax involves the power to destroy was fused with another as- 
sumption, likewise not to be found in the Constitution itself, namely 
the doctrine that the immunities are correlative—because the exist- 
ence of the national government implies immunities from state taxa- 
tion, the existence of state governments implies equivalent immunities 
from federal taxation. When this doctrine was first applied Mr. Justice 
Bradley registered a powerful dissent, the force of which gathered 
‘rather than lost strength with time. Collector v. Day, 11 Wall. 113, 
128. 

All these doctrines of intergovernmental immunity have until re- 
cently been moving in the realm of what Lincoln called ‘‘pernicious 
abstractions’. The web of unreality spun from Marshall’s famous 
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dictum was brushed away by one stroke of Mr. Justice Holmes’s pen: 
‘‘The power to tax is not the power to destroy while this Court sits’’. 
Panhandle Oil Co. v. Mississippi, 277 U. 8. 218, 223 (dissent). Failure 
to exempt public functionarics from the universal duties of citizenship 
to pay for the costs of government was hypothetically transmuted into 
hostile action of one government against the other. A succession of 
decisions thereby withdrew from the taxing power of the States and 
Nation a very considerable range of wealth without regard to the actual 
workings of our federalism, and this, too, when the financial needs of 
all governments began steadily to mount. These decisions have en- 
countered increasing dissent. In view of the powerful pull of our deci- 
sions upon the courts charged with maintaining the constitutional 
equilibrium of the two other great English federalisms, the Canadian 
and the Australian courts were at first inclined to follow the earlier 
doctrines of this Court regarding intergovernmental immunity. Both 
the Supreme Court of Canada and the High Court of Australia on 
fuller consideration—and for present purposes the British North Amer- 
ica Act, 30 & 31 Vict., c. 3, and the Commonwealth of Australia Consti- 
tution Act, 63 & 64 Vict., ce. 12, raise the same legal issues as does our 
Constitution—have completely rejected the doctrine of intergovern- 
mental immunity. In this Court dissents have gradually become major- 
ity opinions, and even before the present decision the rationale of the 
doctrine had been undermined. 

The judicial history of this doctrine of immunity is a striking illus- 
tration of an occasional tendency to encrust unwarranted interpreta- 
tions upon the Constitutiow and thereafter to consider merely what 
has been judicially said about the Constitution, rather than to be 
primarily controlled by a fair conception of the Constitution. Judicial 
exegesis is unavoidable with reference to an organic act like our Con- 
stitution, drawn in many particulars with purposed vagueness so as 
to leave room for the unfolding future. But the ultimate touchstone 
of constitutionality is the Constitution itself and not what we have said 
about it. Neither Dobbins v. Commissioners, 16 Pet. 435, and its off- 
spring, nor Collector v. Day, supra, and its, can stand appeal to the Con- 
stitution and its historic purposes. Since both are the starting points 
of an interdependent doctrine, both should be, as I assume them to be, 
overruled this day. Whether Congress may, by express legislation, 
relieve its functionaries from their civic obligations to pay for the 
benefits of the State governments under which they live is matter for 
another day. 


Mr. JusticH BuTuER, dissenting. 
Mr. Justice McRreyno.ps and I are of opinion that the Home Owners’ 


Loan Corporation, being an instrumentality of the United States here- 
tofore deemed immune from state taxation, ‘‘it necessarily results,’”’ 
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as held in New York ex rel. Rogers v. Graves (1937) 299 U. S. 401, 
“‘that fixed salaries and compensation paid to its officers and employees 
in their capacity as such are likewise immune’’; and that the judgment 
of the state court, unquestionably required by that decision, should. be 
affirmed. 


Nore.—In Evans vy. Gore, 253 U. S. 245, 40 S. Ct. 550, 67 L. Ed. 887 (1920), 
the Court had before it the question not of the exemption of a Federal officer from 
State taxation, but of the exemption of a Federal judge from a Federal tax. The 
Court held that the imposition of an income tax upon the salary of a Federal judge 
violated the provision of Article III of the Constitution in that it amounted to an 
indirect diminution of his compensation. An eloquent statement was made of the 
necessary independence of the judiciary. Justice Holmes, dissenting, with whom 
Justice Brandeis concurred, argued as follows: 


The decision below seems to me to have been right for two distinct reasons: 
that this tax would have been valid under the original Constitution, and that, 
if not so, it was made lawful by the 16th Amendment. In the first place, I 
think that the clause protecting the compensation of judges has no reference 
to a case like this. The exemption of salaries from diminution is intended 
to secure the independence of the judges, on the ground, as it was put by 
Hamilton in the Federalist (No. 79), that ‘‘a power over a man’s subsistence 
amounts to a power over his will.’’? That is a very good reason for preventing 
attempts to deal with a judge’s salary as such, but seems to me no reason for 
exonerating him from the ordinary duties of a citizen, which he shares with 
all others. To require a man to pay the taxes that all other men have to pay 
cannot possibly be made an instrument to attack his independence as a judge. 
I see nothing, in the purpose of this clause of the Constitution to indicate that 
the judges were to be a privileged class, free from bearing their share of the 
cost of the institutions upon which their well-being, if not their life, depends. 


Evans v. Gore was followed in Miles v. Graham, 268 U. S. 501, 45 S. Ct. 601, 
69 L. Ed. 1067 (1925), in which it was held that an income tax was not applicable 
to the salary of a Federal judge even though the law providing for the tax was 
in existence when the judge assumed the duties of his office and the statute fixing 
his salary was passed. But in O’Malley v. Woodrough, 307 U. S. 277, 59 S. Ct. 
838, 83 L. Ed. 1289 (1939), involving an income tax on the salary of a circuit 
judge appointed subsequent to the statute imposing the tax, Evans v. Gore was 
definitely disapproved, the Court observing as foliows: 


To suggest that it [a non-discriminatory income tax] makes inroads upon 
the independence of judges who took office after Congress had thus charged 
them with the common duties of citizenship, by making them bear their ali- 
quot share of the cost of maintaining the Government, is to trivialize the great 
historic experience on which the framers based the safeguards of Article 3, 1. 


At the same time Miles v. Graham was overruled so far as inconsistent with the 
principle set forth. 
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McCRAY v. UNITED STATES. 
195 U. S. 27, 24 S. Ct. 769, 49 L. Ed. 78 (1904). 


Error to the District Court of the United States for the Southern 
District of Ohio. 

[In 1902, Congress enacted a law, 32 Stat. 193, whereby oleomar- 
garine and other substances resembling butter, when transported into 
any State or Territory or the District of Columbia, were made subject to 
the operation and effect of the local laws to the same extent as if pro- 
duced in such State, Territory, or the District of Columbia. The act 
also imposed a Federal tax of one-fourth of one cent per pound on oleo- 
margarine which was free from artificial coloring, while a tax of ten 
cents per pound was imposed on oleomargarine artificially colored fo 
resemble butter. The United States sued McCray, a dealer in oleomar- 
garine, for failure to place on a package of artificially colored oleomar- 
garine, revenue stamps at the rate of ten cents per pound. McCray de- 
fended on the ground that oleomargarine could not be sold unless it was 
colored to resemble butter and that a tax of ten cents per pound on 
oleomargarine so colored was invalid because it would destroy the oleo- 
margarine industry. Judgment having been given for the Government, 
McCray sued out a writ of error.]} 


Mr. Justice WHITE . . . delivered the opinion of the court. 


The summary which follows embodies the propositions contained in 
the assignments of error, and the substance of the elaborate argument 
by which those assignments are deemed to be sustained. Not denying 
the general power of Congress to impose excise taxes, and conceding 
that the acts in question, on their face, purport to levy taxes of that 
character, the propositions are these: 

(a) That the power of internal taxation which the Constitution con- 
fers on Congress is given to that body for the purpose of raising revenue, 
and that the tax on artificially colored oleomargarine is void because it 
is of such an onerous character as to make it manifest that the purpose of 
Congress in levying it was not to raise revenue but to suppress the manu- 
facture of the taxed article. 

(b) The power to regulate the manufacture and sale of oleomargarine 
being solely reserved to the several States, it follows that the acts in 
question, enacted by Congress for the purpose of suppressing the manu- 
facture and sale of oleomargarine, when artificially colored, are void, 
because usurping the reserved power of the States, and therefore exert- 
ing an authority not delegated to Congress by the Constitution. 

(c) Whilst it is true—so the argument proceeds—that Congress in 
exerting the taxing power conferred upon it may use all means appro- 
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priate to the exercise of such power, a tax which is fixed at such a high 
rate as to suppress the production of the article taxed, is not a legitimate 
means to the lawful end, and is therefore beyond the scope of the taxing 
power. 

(d) As the tax levied by the acts which are assailed discriminates 
against oleomargarine artificially colored, and in favor of butter so 
colored, and creates an unwarranted and unreasonable distinction be- 
tween the oleomargarine which is artificially colored and that which is 
not, and as the necessary operation and effect of the tax is to suppress 
the manufacture of. artificially colored oleomargarine, and to aid the 
butter industry, therefore the acts are void. 

(e) Admitting that the power to tax as eloonice to Congress by the 
Constitution as originally adopted was subject to no limitation except 
as expressed in that instrument, the amendments to the Constitution, it 
is urged, have imposed limitations on the taxing power not expressed in 
the original Constitution. : Under this assumption it is insisted that the 
acts in question are void, because the burdens which they impose are 
repugnant to both the Fifth and Tenth Amendments. To the Fifth 
Amendment, because the amount of the tax is so out of proportion to 
the value of the property taxed as to destroy that property, and thus 
amount to a taking thereof without due process of law. To the Tenth 
Amendment, because the necessary operation and effect of the acts is 
to destroy the oleomargarine industry and thus exert a power not dele- 
gated to Congress, but reserved to the several States. 

(f) Although, as a general rule, it be true that the power of Congress 
to tax, conferred by the Constitution, is unlimited, except as otherwise 
expressed in that instrument, and conceding, for the sake of the argu- 
ment, that there is no express limitation cither in the original Constitu- 
tion or in the amendments thereto, by which the acts may be decided 
to be unconstitutional, nevertheless, it is urged, that, as the burdens 
which the acts impose are so onerous and so unjust as to be confiscatory, 
the acts are void, because they amount to a violation of those fundamen- 
tal rights which it is the duty of every free government to protect. 


To avoid confusion and repetition we shall consider these distinct 
contentions separately, and we hence come, first, to ascertain how far, 
if at all, the motives or purposes of Congress are open to judicial inquiry 
in considering the power of that body to enact the laws in question. 
Having determined the question of our right to consider motive or pur- 
pose we shall then approach the propositions relied on by the light of the 
correct rule on the subject of purpose or motive. 

Whilst, as a result of our written constitution, it is axiomatic that the 
judicial department of the Government is charged with the solemn duty 
of enforcing the Constitution and therefore in cases properly presented, 
of determining whether a given manifestation of authority has exceeded 
the power conferred by that instrument, no instance is afforded from 
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the foundation of the government where an act, which was within a 
power conferred, was declared to be repugnant to the Constitution, be- 
cause it appeared to the judicial mind that the particular exertion of 
constitutional power was either unwise or unjust. To announce such a 
principle would amount to declaring that in our constitutional system 
the judiciary was not only charged with the duty of upholding the Con- 
stitution but also with the responsibility of correcting every possible 
abuse arising from the exercise by the other departments of their con- 
ceded authority. So to hold would be to overthrow the entire distinction 
between the legislative, judicial and executive departments of the gov- 
ernment, upon which our system is founded, and would be a mere act 
of judicial usurpation. 

It is, however, argued if a lawful power may be exerted for an unlaw- 
ful purpose, and thus by abusing the power it may be made to accom- 
plish a result not intended by the Constitution, all limitations of power 
must disappear, and the grave function lodged in the judiciary, to con- 
fine all the departments within the authority conferred by the ‘Constitu- _ 
tion, will be of no avail. This, when reduced to its last analysis, comes 
to this, that, because a particular department of the government may 
exert its lawful powers with the object or motive of reaching an end not 
justified, therefore it becomes the duty of the judiciary to restrain the 
exercise of a lawful power wherever it seems to the judicial mind that 
such lawful power has been abused. But this reduces itself to the con- 
tention that, under our constitutional system, the abuse by one depart- 
ment of the government of its lawful powers is to be corrected by the 
abuse of its powers by another department. . . . 

It is, of course, true, as suggested, that if there be no authority in the 
judiciary to restrain a lawful exercise of power by another department 
of the government, where a wrong motive or purpose has impelled to the 
exertion of the power, that abuses of a power conferred may be tempo- 
rarily effectual. The remedy for this, however, lies, not in the abuse 
by the judicial authority of its functions, but in the people, upon whom, 
after all, under our institutions, reliance must be placed for the correc- 
tion of abuses committed in the exercise of a lawful power. 

It being thus demonstrated that the motive or purpose of Congress in 
adopting the acts in question may not be inquired into, we are brought 
to consider the contentions relied upon to show that the acts assailed were 
beyond the power of Congress, putting entirely out of view all con- 
siderations based upon purpose or motive. 

1. Undoubtedly, in determining whether a particular act is within a 
granted power, its scope and effect are to be considered. Applying this 
rule to the acts assailed, it is self-evident that on their face they levy an 
excise tax. That being their necessary scope and operation, it follows 
that the acts are within the grant of power. The argument to the con- 
trary rests on the proposition that, although the tax be within the power, 
as enforcing it will destroy or restrict the manufacture of artificially 
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colored oleomargarine, therefore the power to levy the tax did not obtain. 
This, however, is but to say that the question of power depends, not 
upon the authority conferred by the Constitution, but upon what may 
be the consequence arising from the exercise of the lawful authority. 

Since, as pointed out in all the decisions referred to, the taxing power 
conferred by the Constitution knows no limits except those expressly 
stated in that instrument, it must follow, if a tax be within the lawful 
power, the exertion of that power may not be judicially restrained be- 
cause of the results to arise from its exercise. The proposition now relied 
upon was urged in Knowlton v. Moore, 178 U. 8. 41, and was over- 
ruled. 

2. The proposition that where a tax is imposed which is within the 
grant of powers, and which does not conflict with any express constitu- 
,tional limitation, the courts may hold the tax to be void because it is 
deemed that the tax is too high, is absolutely disposed of by the opinions 
in the cases hitherto cited, and which expressly hold, to repeat again the 
language of one of the cases, (Spencer v. Merchant, 125 U. 8. 345,) that 
‘<The judicial department cannot prescribe to the legislative department 
limitations upon the exercise of its acknowledged powers. The power 
to tax may be exercised oppressively upon persons; but the responsibility 
of the legislature is not to the courts, but to the people by whom its 
members are elected.’’ . ; 

3. Whilst undoubtedly both the Fifth and Tenth Amendments qualify, 
in so far as they are applicable, all the provisions of the Constitution, 
nothing in those amendments operates to take away the grant of power 
to tax conferred by the Constitution upon Congress. The contention on 
this subject rests upon the theory that the purpose and motive of Con- 
gress in exercising its undoubted powers may be inquired into by the 
courts, and the proposition is therefore disposed of by what has been 
said on that subject. 

The right of Congress to tax within its delegated power being unre- 
strained, except as limited by the Constitution, it was within the au- 
thority conferred on Congress to select the objects upon which an excise 
should be laid. It therefore follows that, in exerting its power, no want 
of due process of law could possibly result, because that body chose to 
impose an excise on artificially. colored oleomargarine and not upon 
natural butter artificially colored. ; 

4. Lastly we come to consider the argument that, even though as a 
general rule a tax of the nature of the one in question would be within 
the power of Congress, in this case the tax should be held not to be 
within such power, because of its effect. This is based on the contention 
that, as the tax is so large as to destroy the business of manufacturing 
oleomargarine artificially colored, to look like butter, it thus deprives 
the manufacturers of that article of their freedom to engage in a lawful 
pursuit, and hence, irrespective of the distribution of powers made by 
the Constitution, the taxing laws are void, because they violate those 


164 Cases ON CoNSTITUTIONAL Law’ 


fundamental rights which it is the duty of every free government to 
safeguard, and which, therefore, should be held to be embraced by im- . 
plied though none the less potential guaranties, or in any event to be 
within the protection of the due process clause of the Fifth Amendment. 


From this it follows, as we. have also previously declared, 
that the judiciary is without authority to avoid an act of Congress exert- 
ing the taxing power, even in a case where to the judicial mind it seems 
that Congress had in putting such power in motion abused its lawful 
authority by levying a tax which was unwise or oppressive, or the result 
of the enforcement of which might be to indirectly affect subjects not 
within the powers delegated to Congress. 

Let us concede that if a case was presented where the abuse of the tax- 
ing power was so extreme as to be beyond the principles which we have 
previously stated, and where it was plain to the judicial mind that the 
power had been called into play not for revenue but solely for the pur- 
pose of destroying rights which could not be rightfully destroyed con- 
sistently with the principles of freedom and justice upon which the Con- 
stitution rests, that it would be the duty of the courts to say that such 
an arbitrary act was not merely an abuse of a delegated power, but was 
the exercise of an authority not conferred. This concession, however, 
like the one previously made, must be without influence upon the deci- 
sion of this cause for the reasons previously stated; that is, that the 
manufacture of artificially colored oleomargarine may be prohibited by 
a free government without a violation of fundamental rights. 

Affirmed. 


The Cuter Justice [FuLLer], Mr. Justice Brown and Mr. JusTIcE 
PECKHAM, dissent. 


UNITED STATES v. DOREMUS. 
249 U.S. 86, 39 S. Ct. 214, 63 L. Ed. 493 (1919). 


Error to the District Court of the United States for the Western Dis- 
trict of Texas. 

[The act of Congress commonly known as the Harrison Narcotic Drug 
- Act, 38 Stat. 785, requires all persons engaged in the production, dis- 
tribution or sale of opium or coca leaves or any preparation or derivative 
thereof to register his name and place of business with the Collector of 
Internal Revenue of the district where such business is carried on and to 
pay a special tax of one dollar per annum. It also provides that ‘‘it shall 
be unlawful for any person to sell, barter, exchange or give away any of 
the aforesaid drugs except in pursuance of a written order of the person 
to whom such article is sold, bartered, exchanged, or given, on a form to 
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be issued in blank for that purpose by the Commissioners of Internal 
Revenue. Every person who shall accept any such order . . ._ shall 
preserve such order for a period of two years in such a way as to be 
readily accessible to inspection’’ by certam ofticers. This provision is 
not applicable to the distribution of drugs to patients by physicians, 
dentists or veterinary surgeons or to persons holding prescriptions issued 
by them. Doremus, a physician who had registered and paid the tax as 
required by the act, was indicted for supplying heroin, a derivative of 
opium, to a person known to him to be a drug addict, and not for the 
purpose of treating any disease and without requiring the written order 
prescribed by the act. Upon demurrer to the indictment, the District 
Court held the section unconstitutional for the reason that it was not a 
revenue measure and was an invasion of the police power of the States. 
246 Fed. 958. The United States then sued out a writ of error.] 
\ 


Mr. JusticE Day delivered the opinion of the court. 

The only limitation upon the power of Congress to levy excise taxes 
of the character now under consideration is geographical uniformity 
throughout the United States. This court has often declared it cannot 
add others. Subject to such limitation Congress may select the subjects 
of taxation, and may exercise the power conferred at its discretion. 
License Tax Cases, 5 Wall. 462, 471. Of course Congress may not in the 
exercise of federal power exert authority wholly reserved to the States. 
Many decisions of this court have so declared. And from an early day 
the court has held that the fact that other motives may impel the exer- 
cise of federal taxing power does not authorize the courts to inquire 
into that subject. If the legislation enacted has some reasonable relation 
to the exercise of the taxing authority conferred by the Constitution, it 
cannot be invalidated because of the supposed motives which induced it. 
Veazie Bank v. Fenno, 8 Wall. 533, 541, in which ease this court sus- 
tained a tax on a state bank issue of circulating notes. McCray v. United 
States, 195 U. S. 27, where the power was thoroughly considered, and an 
act levying a special tax upon oleomargarine artificially colored was sus- 
tained. And see Flint v. Stone Tracy Co., 220 U. 8. 107, 147, 153, 156, 
and cases cited. 

Nor is it sufficient to invalidate the taxing authority given to the Con- 
gress by the Constitution that the same business may be regulated by the 
police power of the State. License Tax Cases, 5 Wall., supra.. 

The act may not be declared unconstitutional because its effect may be 
to accomplish another purpose as well as the raising of revenue. If the 
legislation is within the taxing authority of Congress—that is sufficient 
to sustain it. In re Kollock, 165 U. S. 526, 536. 

The legislation under consideration was before us in a case concerning 
§ 8 of the act, and in the course of the decision we said: ‘‘It may be 
assumed that the statute has a moral end as well as revenue in view, but 
we are of opinion that the District Court, in treating those ends as to be 
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reached only through a revenue measure and within the limits of a rev- 
enue measure, was right.’’ United States v. Jim Fuey Moy, 241 U. 8. 
394, 402. Considering the full power of Congress over excise taxation 
the decisive question here is: Have the provisions in question any rela- 
tion to the raising of revenue? That Congress might levy an excise tax 
upon such dealers and others who are named in § 1 of the act, cannot be 
successfully disputed. The provisions of § 2, to which we have referred, 
aim to confine sales to registered dealers and to those dispensing the 
drugs as physicians, and to those who come to dealers with legitimate 
prescriptions of physicians. Congress, with full power over the subject, 
short of arbitrary and unreasonable action which is not to be assumed, 
inserted these provisions in an act specifically providing for the raising 
of revenue. Considered of themselves, we think they tend to keep the 
traffic aboveboard and subject to inspection by those authorized to collect 
the revenue. They tend to diminish the opportunity of unauthorized per- 
sons to obtain the drugs and sell them clandestinely without paying the 
tax imposed by the federal law. This case well illustrates the possibility 
which may have induced Congress to insert the provisions limiting sales 
to registered dealers and requiring patients to obtain these drugs as a 
medicine from physicians or upon regular prescriptions. Ameris, being 
as the indictment charges an addict, may not have used this great num- 
ber of doses for himself. He might sell some to others without paying 
the tax, at least Congress may have deemed it wise to prevent such pos- 
sible dealings because of their effect upon the collection of the revenue. 
We cannot agree with the contention that the provisions of § 2, con- 
trolling the disposition of these drugs in the ways described, can have 
nothing to do with facilitating the collection of the revenue, as we should 
be obliged to do if we were to declare this act beyond the power of Con- 
gress acting under its constitutional authority to impose excise taxes. 
It follows that the judgment of the District Court must be reversed. 
Reversed. 


Tue Curer Justice [Wutte] dissents because he is of opinion that the 
court below correctly held the act of Congress, in so far as it embraced 
the matters complained of, to be beyond the constitutional power of 
Congress to enact because to such extent the statute was a mere attempt 
by Congress to exert a power not delegated, that is, the reserved police 
power of the States. 


Mr. Justice McKenna, Mr. Justice VAN DEvANTER and Mr. Justicg 
McREYNOLDs concur in this dissent. 


Nore.—In United States v. Daugherty, 269 U. S. 360, 46 S. Ct. 156, 70 L. Ed. 309 
(1926), it was said by the court, by Justice McReynolds: 


The constitutionality of the Anti-Narcotie Act, touching which this court 
so sharply divided in United States v. Doremus, 249 U. S. 86, was not raised 
below and has not been again considered. The doctrine approved in Hammer 


* 
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v. Dagenhart, 247 U. S. 251; Child Labor Tax Case, 259 U. S. 20; Hill v. Wal- 
lace, 259 U. S. 44, 67; and Linder vy. United States, 268 U. S. 5; may necessitate 
a review of that question, if hereafter properly presented. 


In Nigro v. United States, 276 U. S. 332, 48 S. Ct. 388, 72 L. Ed. 600 (1928), 
it was said by Chief Justice Taft: 


By the Revenue Act of 1918, the Anti-Narcotic Act was amended so as to 
increase the taxes under §1, . . . Under the Narcotic Act, now amended, 
the’ tax amounts to about one million dollars a year, and since the amendment 
in 1919 it has benefited to the extent of nearly nine million dollars. If there 
was doubt as to the character of this act—that it is not, as alleged, a subter- 
fuge—it has been removed by the change whereby what was a nominal tax 
before was made a substantial one. It is certainly a taxing act now as we 
held in the Alston case. [Alston v. United States, 274 U. 8. 289, 47 S. Ct. 
634, 71 L. Ed. 1052 (1927) ]. . 


CHILD LABOR TAX CASE. 


BAILEY v. DREXEL FURNITURE CO. 


259 U.S. 20, 42 S. Ct. 449, 66 L. Ed. 817 (1922). 


Error to the District Court of the United States for the Western Dis- 
trict of North Carolina. 

[Title XIJ, ‘‘Tax on Employment of Child Labor,’’ Revenue Act of 
February 24, 1919, 40 Statutes-at-Large, 1138, imposed an annual ‘‘ex- 
cise tax equivalent to 10 per centum of the entire net profits received or 
acerued for such year from the sale or disposition of the product’’ of 
any mine, quarry, mill, cannery, workshop, factory or manufacturing 
establishment in which during any part of.the taxable year children 
under the age of fourteen years have been employed or permitted to 
work, or children between the ages of fourteen and sixteen have been 
employed or permitted to work more than eight hours in any day or 
more than six days in any week, or between the hours of seven in the 
evening and six in the morning. No one was liable to the tax who em- 
ployed a child believing him to be of the prescribed age and relying upon 
a eertificate to that effect issued by State authorities or by a Board 
consisting of the Secretary of the Treasury, the Commissioner of In- 
ternal Revenue and the Secretary of Labor. The Commissioner of 
Internal Revenue and the Secretary of Labor or any person appointed by 
either of them was authorized to enter and inspect. any of the establish- 
ments to which the law was made applicable. The plaintiff, the Drexel 
Furniture Company, having been assessed $6,312.79 for employing a boy 
under the age of fourteen, paid the tax under protest and sued to 
recover. Judgment was given for the plaintiff and the Collector of 
Internal Revenue, J. W. Bailey, appealed.] 
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Mr. Cuter Justice Tart delivered the opinion of the court... . 

The law is attacked on the ground that it is a regulation of the em- 
ployment of child labor in the States—an exclusively state function 
under the Federal Constitution and within the reservations of the Tenth 
Amendment. It is defended on the ground that it is a mere excise tax 
levied by the Congress of the United States under its broad power of 
taxation conferred by § 8, Article I, of the Federal Constitution. We 
must construe the law and interpret the intent and meaning of Congress 
from the language of the act. The words are to be given their ordinary 
meaning unless the context shows that they are differently used. Does 
this law impose a tax with only that incidental restraint and regulation 
which a tax must inevitably involve? Or does it regulate by the use of 
the so-called tax as a penalty? If a tax, it is clearly an excise. If 
it were an excise on a commodity or other thing of value we might not be 
permitted under previous decisions of this court to infer solely from its 
heavy burden that the act intends a prohibition instead of a tax. But 
this act is more. It provides a heavy exaction for a departure from a 
detailed and specified course of conduct in business. That course of 
business is that employers shall employ in mines and quarries, children 
of an age greater than sixteen years; in mills and factories, children of 
an age greater than fourteen years, and shall prevent children of less 
than sixteen years in mills and factories from working more than eight 
hours a day or six days in the week. If an employer departs from this 
prescribed course of business, he is to pay to the Government one-tenth 
of his entire net income in the business for a full year. The amount is 
not to be proportioned in any degree to the extent or frequency of the 
departures, but is to be paid by the employer in full measure whether 
he employs five hundred children for a year, or employs only one for a 
day. Moreover, if he does not know the child is within the named age 
limit, he is not to pay; that is to say, it is only where he knowingly de- 
parts from the prescribed course that payment is to be exacted. Scienter 
is associated with penalties not with taxes. The employer’s factory is 
to be subject to inspection at any time not only by the taxing officers of 
the Treasury, the Department normally charged with the collection of 
taxes, but also by the Secretary of Labor and his subordinates whose 
normal function is the advancement and protection of the welfare of the 
workers. In the light of these features of the act, a court must be blind 
not to see that the so-called tax is imposed to stop the employment of 
children within the age limits prescribed. Its prohibitory and regulatory 
effect and purpose are palpable. All others can see and understand this. 
How can we properly shut.our minds to it? 

It is the high duty and function of this court in cases regularly 
brought to its bar to decline to recognize or enforce seeming laws of Con- 
gress, dealing with subjects not entrusted to Congress but left or com- 
mitted by the supreme law of the land to the control of the States. We 
can not avoid the duty even though it require us to refuse to give effect 
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to legislation designed to promote the highest good. The good sought in 
unconstitutional legislation is an insidious feature because it leads citi- 
zens and legislators of good purpose to promote it without thought of 
the serious breach it will make in the ark of our covenant, or the harm 
which will come from breaking down recognized standards. In the main- 
tenance of local self-government, on the one hand, and the national power, 
on the other, our country has been able to endure and prosper for near 
a century and a half. 

Out of a proper respect for the acts of a coordinate branch of the Gov- 
ernment, this court has gone far to sustain taxing acts as such, even 
though there has been ground for suspecting from the weight of the tax 
it was intended to destroy its subject. But, in the act before us, the 
presumption of validity cannot prevail, because the proof of the con- 
trary is found on the very face of its provisions. Grant the validity of 
this law, and all that Congress would need to do, hereafter, in seeking to 
take over to its control any one of the great number of subjects of public 
interest, jurisdiction of which the States have never parted with, and 
which are reserved to them by the Tenth Amendment, would be to enact 
a detailed measure of complete regulation of the subject and enforce it 
by a so-called tax upon departures from it. To give such magic to the 
word ‘‘tax’’ would be to break down all constitutional limitation of the 
powers of Congress and completely wipe out the sovereignty of the 
States. 

The difference between a tax and a penalty is sometimes difficult to 
define and yet the consequences of the distinction in the required method 
of their collection often are important. Where the sovereign enacting 
the law has power to impose both tax and penalty the difference between 
revenue production and mere regulation may be immaterial, but not so 
when one sovereign can impose a tax only, and the power of regulation 
rests in another. Taxes are occasionally imposed in the discretion of the 
legislature on proper subjects with the primary motive of obtaining rev- 
enue from them and with the incidental motive of discouraging them by 
making their continuance onerous. They do not lose their character as 
taxes because of the incidental. motive. But there comes a time in the 
extension of the penalizing features of the so-called tax when it loses its 
character as such and becomes a mere penalty with the characteristics of 
regulation and punishment. Such is the case in the law before us. Al- 
though Congress does not invalidate the contract of employment or ex- 
pressly declare that the employment within the mentioned ages is illegal, 
it does exhibit its intent practically to achieve the latter result by adopt- 
ing the criteria of wrongdoing and imposing its principal consequence 
on those who transgress its standard. 

The case before us can not be distinguished from that of Hammer 
v. Dagenhart, 247 U. S. 251. Congress there enacted a law to prohibit 
transportation in interstate commerce of goods made at a factory in 
which there was employment of children within the same ages and for 
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the same number of hours a day and days in a week as are penalized 
by the act in this case. This court held the law in that case to be void. 
It said: 

‘‘TIn our view the necessary effect of this act is, by means of a pro- 
hibition against the movement in interstate commerce of ordinary com- 
mercial commodities, to regulate the hours of labor of children in fac- 
tories and mines within the States, a purely state authority.’’ ‘ 

In the case at the bar, Congress in the name of a tax which on the 
face of the act is a penalty seeks to do the same thing, and the effort 
must be equally futile. 

The analogy of the Dagenhart Case is clear. The congressional power 
over interstate commerce is, within its proper scope, just as complete 
and unlimited as the congressional power to tax, and the legislative 
motive in its exercise is just as free from judicial suspicion and inquiry. 
Yet when Congress threatened to stop interstate commerce in ordinary 
and necessary commodities, unobjectionable as subjects of transporta- 
tion, and to deny the same to the people of a State in order to coerce 
them into compliance with Congress’s regulation of state concerns, the 
court said this was not in fact regulation of interstate commerce, but 
rather that of State concerns and was invalid. So here the so-called 
tax is a penalty to coerce people of a State to act as Congress wishes 
them to act in- respect of a matter completely the business of the state 
government under the Federal Constitution. This case requires as did 
the Dagenhart Case the application of the principle announced by Chief 
Justice Marshall in McCulloch v. Maryland, 4 Wheat. 316, 423, in a 
much quoted passage: 

‘‘Should Congress, in the execution of its powers, adopt measures 
which are prohibited by the Constitution ; or should Congress, under the 
pretext of executing its powers, pass laws for the accomplishment of 
objects not intrusted to the government; it would become the painful 
duty of this tribunal, should a case requiring such a decision come be- 
fore it, to say, that such an act was not the law of the land.’’ 

But it is pressed upon us that this court has gone so far in sustaining 
taxing measures the effect or tendency of which was to accomplish pur- 
poses not directly within congressional power that we are bound by 
authority to maintain this law. 

The first of these is Veazie Bank v. Fenno, 8 Wall. 533 [upholding a 
federal tax on the circulating notes of state banks, see below, p. 440]. 

It should be noted, too, that the court, speaking of the extent of the 
taxing power, used these cautionary words (p. 541) : 

““There are, indeed, certain virtual limitations, arising from the prin- 
ciples of the Constitution itself. It would undoubtedly be an abuse of 
the power if so exercised as to impair the separate existence and inde- 
pendent self-governments of the States, or if exercised for ends incon- 
sistent with the limited grants of power in the Constitution.’’ 
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But more than this, what was charged to be the object of the exces- 
sive tax was within the congressional authority, as appears from the 
second answer which the court gave to the objection. 

The next case is that of McCray v. United States, 195 U. S, 2ie That, 
like the Veazie Bank Case, was the increase of an excise tax upon a 
subject properly taxable in which the taxpayers claimed that the tax 
had become invalid because the increase was excessive. . . . In 
neither of these cases did the law objected to show on its face as does 
the law before us the detailed specifications of a regulation of a state 
concern and business with a heavy exaction to promote the efficacy of 
such regulation. 

The third case is that of Flint v. Stone Tracy Co., 220 U.-S. 107. It 
involved the validity of an excise tax levied on the doing of business by 
all corporations, joint stock companies, associations organized for profit 
having a capital stock represented by shares, and insurance companies, 
and measured the excise by.the net income of the corporations. There 
was not in that case the slightest doubt that the tax was a tax, and 
a tax for revenue, but it was attacked on the ground that such a tax 
could be made excessive and thus used by Congress to destroy the exist- 
ence of state corporations. To this, this court gave the same answer as 
in the Veazie Bank and McCray Cases. It is not so strong an authority 
for the Government’s contention as they are. 

The fourth case is United States v. Doremus, 249 U. S. 86. That 
involved the validity of the Narcotic Drug Act, 38 Stat. 785, which 
imposed a special tax on the manufacture, importation and sale or gift 
of opium or coca leaves or their compounds or derivatives. . . . The 
validity of a special tax in the nature of an excise tax on manufacture, 
importation and sale of such drugs was, of course, unquestioned. The 
provisions for subjecting the sale and distribution of the drugs to official 
supervision and inspection were held to have a reasonable relation to the 
enforcement of the tax and were therefore held valid. 

The court said that the act could not be declared invalid just because 
another motive than taxation, not shown on the face of the act, might 
have contributed to its passage. This case does not militate against 
- the conclusion we have reached in respect of the law now before us. 
The court, there, made manifest its view that the provisions of the 
so-called taxing act must be naturally and reasonably adapted to the 
collection of the tax and not solely to the achievement of some other 
purpose plainly within state power. 

For the reasons given, we must hold the Child Labor Tax Law invalid 
and the judgment of the District Court is 

Affirmed. 


Mr. Justice CLARKE dissents. 


Nove.—This case should be read in the light of Hammer y. Dagenhart, see be- 
low, p. 285, decided four years earlicr. Advocates of child labor legislation, de- . 
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feated by the decision of the Supreme Court in their effort to have the products 
of child labor excluded from the channels of interstate commerce, sought to ac- 
complish the same purpose by obtaining the passage through Congress of a law 
taxing the products of child labor. Whereas the Keating-Owen Act, declared uncon- 
stitutional in Hammer v. Dagenhart, had applied only to interstate shipments of 
the products of child labor but had placed an absolute ban upon them, the child 
labor tax provisions of the Revenue Act of 1919 applied to all the products of a 
factory employing child labor, but put only a prohibitive tax upon them. 


HILL v. WALLACE. 
259 U. 8. 44, 42 8. Ct. 453, 66 L. Ed. $22 (1922). 


Appeal from the District Court of the United States for the Northern 
District of Ilinois. 

[This was a suit, brought by Hill et al., members of the Board of 
Trade of the City of Chicago, attacking the validity of the Future Trad- 
ing Act, approved August 24, 1921, chap. 86, 42 Stat. at L. 187. The 
act imposed a tax of 20 cents a bushel on all contracts for the sale of 
grain for future delivery, but excepted from its application sales on 
boards of trade designated as contract markets by the Secretary of Agri- 
culture, H.C. Wallace, on fulfillment by such boards of certain condi- 
tions and requirements set forth in the act. ] 


Mr, Cuier Justice Tarr . . . delivered the opinion of the court: 


It is impossible to escape the conviction, from a full reading of this 
law, that it was enacted for the purpose of regulating the conduct of 
business of boards of trade through supervision of the Secretary of 
Agriculture and the use of an administrative tribunal consisting of that 
Secretary, the Secretary of Commerce, and the Attorney General. In- 
deed, the title of the act recites that one of its purposes is the regulation 
of boards of trade. As the bill shows, the imposition of 20 cents a bushel 
on the various grains affected by the tax is most burdensome. The tax 
upon contracts for sales for future delivery under the revenue act is 
only 2 cents upon $100 of value, whereas this tax varies, according to 
the price and character of the grain, from 15 perf cent of its value to 
50 per cent. The manifest purpose of the tax is to compel boards of 
trade to comply with regulations, many of which can have no relevancy 
to the collection of the tax at all. Even if we conceded, as we do not, 
that the keeping of a memorandum and of the particulars of each sale 
as a record for three years or more, not only of contracts for future 
delivery, but also of cash sales, neither of which are subject to tax in 
designated boards of trade, would help taxing officers in any way to 
detect the evasions of this tax outside of such boards, no such construc- 
tion can be put upon the provisions which require the board of trade to 
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prevent a dissemination of false or misleading reports, or to prevent the 
manipulation of prices or the cornering of grain, or which enforce the 
admission to membership in the board of the representatives of co-opera- 
tive associations of producers, or the abrogation of rules against rebate 
as applied to such representatives. The act is in essence and on its face 
a complete regulation of boards of trade, with a penalty of 20 cents a 
bushel on all ‘‘futures’’ to coerce boards of trade and their members into 
compliance. When this purpose is declared in the title to the bill, and 
is so clear from the effect of the provisions of the bill itself, it leaves 
no ground upon which the provisions we have been considering can be 
sustained as a valid exercise of the taxing power. The elaborate machin- 
ery for hearings by the Secretary of Agriculture and by the commission 
of violations of these regulations, with the withdrawal by the commis- 
sion of the designation of the board as a contract market, and of com- 
plaints against persons who violate the act or such regulations, and the 
imposition upon them of the penalty of requiring all boards of trade to 
refuse to permit them the usual privileges, only confirm this view. 

Our decision, just announced, in Bailey v. Drexel Furniture Co., 259 
U. S. 20, involving the constitutional validity of the Child Labor Tax 
Law, completely covers this case. We there distinguish between cases 
like Veazie Bank v. Fenno, 8 Wall. 533, and McCray v. United States, 
195 U. S. 27, in which it was held that this court could not limit the dis- 
eretion of Congress in the exercise of its constitutional powers to levy 
excise taxes because the court might deem the incidence of the tax op- 
pressive or even destructive. It was pointed out that in none of those 
cases did the law objected to show on its face, as did the Child Labor 
Tax Law, detailed regulation of a concern or business wholly within 
the police power of the state, with a heavy exaction to promote the 
efficacy of such regulation. We there say: 

‘‘Out of proper respect for the acts of a co-ordinate branch of the 
government, this court has gone far to sustain taxing acts as such, even 
though there has been ground for suspecting from the weight of the 
tax, it was intended to destroy its subject. But in the act before us, 
the presumption of validity cannot prevail, because the proof of the 
contrary is found on the very face of its provisions. we 

This has complete application to the act before us, and requires us 
to hold that the provisions of the act we have been discussing cannot 
be sustained as an exercise of the taxing power of Congress conferred 
by § 8, article 1. 
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MASSACHUSETTS v. MELLON. 
262 U. S. 447, 43 S. Ct. 597, 67 L. Ed. 1078 (1923). 


Mr. Justice SuTHERLAND delivered the opinion of the court. 

These cases [including Frothingham vy. Mellon] were argued and will 
be considered and disposed of together. The first is an original suit in 
this court. The other was brought in the Supreme Court of the District 
of Columbia. That court dismissed the bill and its decree was affirmed 
by the District Court of Appeals. Thereupon the case was brought here 
by appeal. Both cases challenge the constitutionality of the Act of No- 
vember 23, 1921, 42 Stat. 224, c. 135, commonly called the Maternity 
Act. Briefly, it provides for an initial appropriation and thereafter 
annual appropriations for a period of five years, to be apportioned 
among such of the several states as shall accept and comply with its 
provisions, for the purpose of co-operating with them to reduce maternal 
and infant mortality and protect the health of mothers and infants. It 
creates a bureau to administer the act in co-operation with state agencies, 
which are required to make such reports concerning their operations 
and expenditures as may be prescribed by the federal bureau. When- 
ever that bureau shall determine that funds have not been properly 
expended in respect of any state, payment may be withheld. 

It is asserted that these appropriations are for purposes not national, 
but local to the states, and together with numerous similar appropria- 
tions constitute an effective means of inducing the states to yield a por- 
tion of their sovereign rights. It is further alleged that the burden of 
the appropriations provided by this act and similar legislation falls un- 
equally upon the several states, and rests largely upon the industrial 
states, such as Massachusetts; that the act is a usurpation of power not 
granted to Congress by the Constitution—an attempted exercise of the 
power of local self-government reserved to the states by the Tenth 
Amendment; and that the defendants [Andrew J. Mellon, Secretary of 
the Treasury, et al.] are proceeding to carry the act into operation. In 
the Massachusetts case it is alleged that the plaintiff’s rights and powers 
as a sovereign state and the rights of its citizens have been invaded and 
usurped by these expenditures and acts, and that, although the state 
has not accepted the act, its constitutional rights are infringed by the 
passage thereof and the imposition upon the state of an illegal and un- 
constitutional option either to yield to the federal government a part 
of its reserved rights or lose the share which it would otherwise be 
entitled to receive of the moneys appropriated. In the Frothingham ease 
plaintiff [H. A. Frothingham] alleges that the effect of the statute will 
be to take her property, under the guise of taxation, without due process ° 
of law. 

We have reached the conclusion that the cases must be disposed of for 
want of jurisdiction, without considering the merits of the constitutional 
questions. 
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In the first case, the state of Massachusetts presents no justiciable 
controversy, either in its own behalf or as the representative of its citi- 
zens. The appellant in the second suit has no such interest in the subject- 
matter, nor is any such injury imflicted or threatened, as will enable 
her to sue. 

First. The state’ of Massachusetts in its own behalf, in effect, com- 
plains that the act in question invades the local concerns of the state, 
and is a usurpation of power, viz., the power of local self-government, 
reserved to the states. 

Probably it would be sufficient to point out that the powers of the 
state are not invaded, since the statute imposes no obligation but simply 
extends an option which the state is free to accept or reject. But we 
do not rest here. Under article 3, § 2, of the Constitution, the judicial 
power of this court extends ‘‘to controversies . . . between a state 
and citizens of another state’’ and the court has original jurisdiction ‘‘in 
all cases . . . in which a state shall be a party.’’ The effect of this 
is not to confer jurisdiction upon the court merely because a state is a 
party, but only where it is a party to a proceeding of judicial cognizance. 
Proceedings not of a justiciable character are outside the contemplation 
of the constitutional] grant. : 

What, then, is the nature of the right of the state here asserted and 
how is it affected by this statute? Reduced to its simplest terms, it 
is alleged that the statute constitutes an attempt to legislate outside 
the powers granted to Congress by the Constitution and within the field 
of local powers exclusively reserved to the states. Nothing is added to 
the force or effect of this assertion bythe further incidental allegations 
that the ulterior purpose of Congress thereby was to induce the states 
to yield a portion of their sovereign rights, that the burden of the 
appropriations falls unequally upon the several states; and that there 
is imposed upon the states an illegal and unconstitutional option either 
to yield to the federal government a part of their reserved rights or lose 
their share of the moneys appropriated. But what burden is imposed 
upon the states, unequally or otherwise? Certainly there is none, unless 
it be the burden of taxation, and that falls upon their inhabitants, who 
are within the taxing power of Congréss as well as that of the states 
where they reside. Nor does the statute require the states to do or to 
yield anything. If Congress enacted it with the ulterior purpose of 
tempting them to yield, that purpose may be effectively frustrated by 
the simple expedient of not yielding. 

In the last analysis, the complaint of the plaintiff state is brought to 
the naked contention that Congress has usurped the reserved powers of 
the several states by the mere enactment of the statute, though nothing 
has been done and nothing is to be done without their consent; and it is 
plain that that question, as it is thus presented, is political, and not 
judicial in character, and therefore is not a matter which admits of the 
exercise of the judicial power. 
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In Georgia v. Stanton, supra [6 Wall. 50], this court held that a bill 
to enjoin the Secretary of War, and other officers, from carrying into 
execution certain acts of Congress, which it was asserted would annul and 
abolish the existing state government and establish another and different 
one in its place, called for a judgment upon a political question and 
presented no case within the jurisdiction of the court. Mr. Justice Nel- 
son, speaking for the court, said (6 Wall. 77): 

“‘That these matters, both as stated in the body of the bill, and, in 
the prayers for relief, call for the judgment of the court upon political 
questions, and, upon rights, not of persons or property, but of a political 
character, will hardly be denied. For the rights for the protection of 
which our authority is invoked, are the rights of sovereignty, of political 
jurisdiction, of government, of corporate existence as a state, with all 
its constitutional powers and privileges. No case of private rights or 
private property, infringed, or in danger of actual or threatened in- 
fringement, is presented by the bill, in a judicial form, for the judgment 
of the court.’’ 4 ; 

It follows that, in so far as the case depends upon the assertion of a 
right on the part of the state to sue in its own behalf, we are without 
jurisdiction. In that aspect of the case we are called upon to adjudicate, 
not rights of person or property, not rights of dominion over physical 
domain, not quasi sovereign rights actually invaded or threatened, but 
abstract questions of political power, of sovereignty, of government. 
No rights of the state falling within the scope of the judicial power 
have been brought within the actual or threatened operation of the 
statute, and this court is as much without authority to pass abstract 
opinions upon the constitutionality of acts of Congress as it was held 
to be, in Cherokee Nation v. Georgia, supra [5 Pet. 1], of state statutes. 
If an alleged attempt by congressional action to annul and abolish an 
existing state government ‘‘with all its constitutional powers and priv- 
ileges,’’ presents no justiciable issue, as was ruled in Georgia v. Stanton, 
supra, no reason can be suggested why it should be otherwise where the 
attempt goes no farther, as it is here alleged, than to propose to share 
with the state the field of state power. 

We come next to consider whether the suit may be maintained by 
the state as the representative of its citizens. To this the answer is 
not doubtful. We need not go so far as to say that a state may never 
intervene by suit to protect its citizens against any form of enforcement 
of unconstitutional acts of Congress; but we are clear that the right to 
do so does not arise here. Ordinarily, at least, the only way in which 
a state may afford protection to its citizens in such eases is through the 
enforcement. of its own criminal statutes, where that is appropriate, or 
by opening its courts to the injured persons for the maintenance of civil 
suits or actions. But the citizens of Massachusetts are also citizens of the 
United States. It cannot be conceded that a state, as parens patriae, may 
institute judicial proceedings to protect citizens of the United States 
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from the operation of the statutes thereof. While the state, under some 
circumstances, may sue in that capacity for the protection of its citizens 
(Missouri v. Illinois and Chicago District, 180 U. S. 208, 241), it is no 
part of its duty or power to enforce their rights in respect of their 
relations with the federal government. In that field it is the United 
States, and not the state, which represents them as parens patriae, when 
such representation becomes appropriate; and to the former, and not to 
the latter, they must look for such protective measures as flow from that 
status. 

Second. The attack upon the statute in the Frothingham Case is, 
generally, the same, but this plaintiff alleges, in addition, that she is a 
taxpayer of the United States; and her contention, though not clear, 
seems to be that the effect of the appropriations complained of will be 
to increase the burden of future taxation and thereby take her property 
without due process of law. The right of a taxpayer to enjoin the execu- 
tion of a Federal appropriation act, on the ground that it is invalid and 
will result in taxation for illegal purposes, has never been passed upon 
by this court. . . . But the relation of a taxpayer of the United States 
to the Federal government is very different [from his relation to mu- 
nicipal corporations]. His interest in the moneys of the Treasury— 
partly realized from taxation and partly from other sources—is shared 
with millions of others; is comparatively minute and indeterminable; 
and the effect upon future taxation of any payment out of the funds 
so remote, fluctuating, and uncertain that no basis is afforded for an 
appeal to the preventive powers of a court of equity. 

The administration of any statute likely to produce additional taxa- 
tion to be imposed upon a vast number of taxpayers, the extent of whose 
several liability is indefinite and constantly changing, is essentially a 
matter of public, and not of individual concern. If one taxpayer may 
champion and litigate such a cause, then every other taxpayer may do 
~ the same, not only in respect to the statute here under review, but also 
in respect of every other’ appropriation act and statute whose adminis- 
tration requires the outlay of public money, and whose validity may 
be questioned. The bare suggestion of such a result, with its attendant 
inconveniences, goes far to sustain the conclusion which we have reached, 
that a suit of this character cannot be maintained. ; 

[Original suit of Massachusetts dismissed. Decision of Court of Ap- 
peals and of Supreme Court of District of Columbia, dismissing injunc- 
tion filed by Frothingham, affirmed. ] 


Nore.—Technically the issue in the instant cases is not that of the powers of 
Congress in respect to taxation; and inasmuch as the cases were dismissed for 
want of jurisdiction the continuity of the cases with those immediately preceding 
and following them may not at first sight be clear. They are included here be- 
cause of the light that they throw upon the issues in United States v. Butler, to 
follow, where the main question was the relation between the power to tax and the 
power to appropriate. 


N\ 
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In Alabama Power Co. v. Ickes, 302 U. 8.464, 58 S. Ct. 300, 82 L. Hd. 374 
(1938), involving a suit by the Power Company to prevent the Secretary of the 
Interior, as Federal Emergency Administrator of Public Works (P. W. A.), from 
making loans from the public treasury to municipalities for the construction of 
municipal power works, the Court, citing Massachusetts v. Mellon, held that ‘‘the 
interest of a taxpayer (the Power Company) in the moneys in the Federal Treasury 
furnishes no basis for an appeal to the preventive powers of a court of equity.’’ 


UNITED STATES vy. BUTLER. 
297 U. §. 1, 56S. Ct. 12, 80 L. Ed. 477 (1936). 
On Writ of Certiorari to the United States Cireuit Court of Appeals. 


Mr. JusticH Roperts delivered the opinion of the court. 

In this case we must determine whether certain provisions of the 
Agricultural Adjustment Act, 1933, conflict with the federal Consti- 
tution. 

Title I of the statute is iatened ‘* Acricultural Adjustment.’’ See- 
tion 1 recites that an economic emergency has arisen, due to disparity 
between the prices of agricultural and other commodities, with conse- 
quent destruction of farmers’ purchasing power and breakdown in 
orderly exchange, which, in turn, have affected transactions in agricul- 
tural commodities with a national public interest and burdened and 
obstructed the normal currents of commerce, calling for the enactment 
of legislation. 

Section 2 declares it to be the policy of Congress: 

‘“To establish and maintain such balance between the Arbaataed and 
consumption of agricultural commodities, and such marketing conditions 
therefor, as will reestablish prices to farmers at a level that will give 
agricultural commodities a purchasing power with respect to articles 
that farmers buy, equivalent to the purchasing power of agricultural 
commodities in the base period.’’ 

The base period, in the case of cotton, and all other commodities ex- 
cept tobacco, is designated as that between August, 1909, and July, 1914. 

The further policies announced are an approach to the desired equal- 
ity by gradual correction of present inequalities ‘‘at as rapid a rate as 
is deemed feasible in view of the current consumptive demand in do- 
mestic and foreign markets,’’ and the protection of consumers’ interest 
by readjusting farm production at such level as will not increase the 
percentage of the consumers’ retail expenditures for agricultural com- 
modities or products derived therefrom, which is returned to the farmer, 
above the percentage returned to him in the base period. 

Section 8 provides, amongst other things, that ‘‘In order to effectuate 
the declared policy,’’ the Secretary of Agriculture shall have power 
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**(1) To provide for reduction in the acreage or reduction in the 
production for market, or both, of any basic agricultural commodity, 
through agreements with producers or by other voluntary methods, and 
to provide for rental or benefit payments in connection therewith or 
upon that part of the production of any basie agricultural commodity 
required for domestic consumption, in such amounts as the Secretary 
deems fair aud reasonable, to be paid out of any moneys available for 
such payments.’’? . . . : 

It will be observed that the Secretary is not required, but is permitted, 
if, in his uncontrolled judgment, the policy of the act will so be pro- 
moted, to make agreements with individual farmers for a reduction of 
acreage or production upon such terms as he may think fair and rea- 
sonable. 

Section 9 (a) enacts: 

‘To obtain revenue for extraordinary expenses incurred by reason of 
the national economic emergency, there shall be levied processing taxes 
as hereinafter provided. When the Secretary of Agriculture determines 
that rental or benefit payments are to be made with respect to any basic 
agricultural commodity, he shall proclaim such determination, and a 
processing tax shall be in effect with respect to such commodity from 
the beginning of the marketing year therefor next following the date 
of such proclamation. The processing tax shall be levied, assessed, and 
collected upon the first domestic processing of the commodity, whether 
of domestic production or imported, and shall be paid by the processor.’’ 


Section 9 (b) fixes the tax ‘‘at such rate as equals the difference 
between the current average farm price for the commodity and the fair 
exchange value,’’ with power in the Secretary, after investigation, 
notice, and hearing, to readjust the tax so as to prevent the accumula- 
tion of surplus stocks and depression of farm prices. 

Section 9 (ce) directs that the fair exchange value of a commodity 
shall be such a price as will give that commodity the same purchasing 
power with respect to articles farmers buy as it had during the base 
period and that the fair exchange value and the current average farm 
price of a commodity shall be ascertained by the Secretary from avail- 
able statistics in his department. : 

Section 15 (d) permits the Secretary, upon certain conditions, to 
impose compensating taxes on commodities in competition with those 
subject to the processing tax. 

By Section 16 a floor tax is imposed upon the sale or other disposition 
of any article processed wholly or in chief value from any commodity 
with respect to which a processing tax is to be levied in amount equiva- 
lent to that of the processing tax which would be payable with respect 
to the commodity from which the article is processed if the processing 
had occurred on the date when the processing tax becomes effective. 
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On July 14, 1933, the Secretary of Agriculture, with the approval of 
the President, proclaimed that he had determined rental and benefit 
payments should be made with respect to cotton; that the marketing 
year for that commodity was to begin August 1, 1933; and calculated 
and fixed the rates of processing and floor taxes on cotton in accordance 
with the terms of the act. > 

The United States presented a claim to the respondents [W. M. Butler 
et al.] as receivers of the Hoosae Mills Corporation for processmg and 
floor taxes on cotton levied under sections 9 and 16 of the act. The re- 
ceivers recommended that the claim be disallowed. The District Court 
found the taxes valid and ordered them paid. Upon appeal the Circuit 
Court of Appeals reversed the order. The judgment under review was 
entered prior to the adoption of the amending act of August 24, 1935, 
and we are therefore concerned only with the original act. 

First. At the outset the United States contends that the respondents 
have no standing to question the validity of the tax. The position is that 
the act is merely a revenue measure levying an excise upon the activity 
of processing cotton,—-a proper subject for the imposition of such a 
tax,—the proceeds of which go into the federal treasury and thus become 
available for appropriation for any purpose. It is said that what the 
respondents are endeavoring to do is to challenge the intended use of 
the money pursuant to Congressional appropriation when, by confession, 
that money will have become the property of the Government and the 
taxpayer will no longer have any interest in it. Massachusetts v. Mellon, 
262 U. S. 447, is claimed to foreclose litigation by the respondents or 
other taxpayers, as such, looking to restraint of the expenditure of gov- 
ernment funds. That case might be an authority in the petitioners’ 
favor if we were here concerned merely with a suit by a taxpayer to 
restrain the expenditure of the public moneys. It was there held that 
a taxpayer of the United States may not question expenditures from its 
treasury on the ground that the alleged unlawful diversion will deplete 
the public funds and thus increase the burden of future taxation. Ob- 
viously the asserted interest of a taxpayer in the federal government’s 
funds and the supposed increase of the future burden of taxation is 
minute and indeterminable. But here the respondents who are called 
upon to pay moneys as taxes, resist the exaction as a step in an unauthor- 
ized plan. This circumstance clearly distinguishes the case. The Gov- 
ernment in substance and effect asks us to separate the Agricultural 
Adjustment Act into two statutes, the one levying an excise on proces- 
sors of certain commodities, the other appropriating the public moneys 
independently of the first. Passing the novel suggestion that two statutes 
enacted as parts of a single scheme should be tested as if they were 
distinct and unrelated, we think the legislation now before. us is not 
susceptible of such separation and treatment. 

The tax can only be sustained by ignoring the avowed purpose and 
operation of the act, and holding it a measure merely laying an excise 
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upon processors to raise revenue for the support of government. Beyond 
cavil the sole object of the legislation is to restore the purchasing power 
of agricultural products to a parity with that prevailing in an earlier 
day; to take money from the processor and bestow it upon farmers who 
will reduce their acreage for the accomplishment of the proposed end, 
and, meanwhile, to aid these farmers during the period required to 
bring the prices of their crops to the desired level. _ 

The tax plays an indispensable part in the plan of regulation. As 
stated by the Agricultural Adjustment Administrator, it is ‘‘the heart 
of the law’’; a means of ‘‘accomplishing one or both of two things 
intended to help farmers attain parity prices and purchasing power.”’ 
A tax automatically goes into effect for a commodity when the Secretary 
of Agriculture determines that rental or benefit payments are to be 
made for reduction of production of that commodity. The tax is to 
cease when rental or benefit payments cease. The rate is fixed with the 
purpose of bringing about crop-reduction and price-raising. It is to 
equal the difference between the ‘‘current average farm price’’ and 
“‘fair exchange value.’’ It may be altered to such amount as will pre- 
vent accumulation of surplus stocks. If the Secretary finds the policy 
of the act will not be promoted by the levy of the tax for a given com- 
modity, he may exempt it. (Section 11). The whole revenue from the 
levy is appropriated in aid of crop control; none of it is made available 
for general governmental use. : 

The statute not only avows an aim foreign to the procurement of 
revenue for the support of government, but by its operation shows the 
exaction laid upon processors to be the necessary means for the intended 
control of agricultural production. . . . [The Court here distin- 
guishes the Head Money Cases (ante, p. 133) ‘as involving not the taxing 
power but the power to regulate commerce. | 

It is inaccurate and misleading to speak of the exaction from proces- 
sors prescribed by the challenged act as a tax, or to say that as a tax it 
is subject to no infirmity. A tax, in the general understanding of the 
term, and as used in the Constitution, signifies an exaction for the sup- 
port of the Government. The word has never been thought to connote 
the expropriation of money from one group for the benefit of another. 
We may concede that the latter sort of imposition is constitutional when 
imposed to effectuate regulation of a matter in which both groups are 
interested and in respect of which there is a power of legislative regula- 
tion. But manifestly no justification for it can be found unless as an 
integral part of such regulation. The exaction cannot be wrested out of 
its setting, denominated an excise for raising revenue and legalized by 
ignoring its purpose as a mere instrumentality for bringing about a 
desired end. To do this would be to shut our eyes to what all others than 
we can see and understand. Child Labor Tax Case, 259 U. 8S. 20, 37. 

We conclude that the act is one regulating agricultural production ; 
that the tax is a mere incident of such regulation and that the respond- 
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ents have standing to challenge the legality of the exaction. : 

Second. The Government asserts that even if the respondents may 
question the propriety of the appropriation embodied in the statute their 
attack must fail because Article I, Section 8 of the Constitution author- - 
izes the contemplated expenditure of the funds raised by the tax. This 
contention presents the great and the controlling question in the ease. 
We approach its decision with a sense of our grave responsibility to 
render judgment in accordance with the principles established for the 
governance of all three branches of the Government. _ 

There should be no misunderstanding as to the function of this court 
in such a ease. It is sometimes.said that the court assumes a power to 
overrule or control the action of the people’s representatives. This is a 
misconception. The Constitution is the supreme law of the land or- 
dained and established by the people. All legislation must conform to 
the principles it lays down. When an act of Congress is appropriately 
challenged in the courts as not conforming to the constitutional mandate 
the judicial branch of the Government has only one duty,—to lay the 
article of the Constitution which is invoked beside the statute which is 
challenged and to decide whether the latter squares with the former. 
All the court does, or can do, is to announce its considered judgment 
upon the question. The only power it has, if such it may be called, is 
the power of judgment. This court neither approves nor condemns any 
legislative policy. Its delicate and difficult office is to ascertain and 
declare whether the legislation is in accordance with, or in contravention 
of, the provisions of the Constitution; and, having done that, its duty 
ends. ; 

The question is not what power the federal Government ought to have 
but what powers in fact have been given by the people. It hardly seems 
necessary to reiterate that ours is a dual form of government; that in 
every state there are two governments,—the state and the United States. 
Each State has all governmental powers save such as the people, by 
their Constitution, have conferred upon the United States, denied to the 
States, or reserved to themselves. The federal union is a government of 
delegated powers. It has only such as are expressly conferred upon it 
and such as are reasonably to be implied from those granted. In this 
respect we differ radically from nations where all legislative power, 
without restriction or limitation, is vested in a parliament or other legis- 
lative body subject to no restrictions except the discretion of its members. 

Article I, Section 8, of the Constitution vests sundry powers in the 
Congress. But two of its clauses have any bearing upon the validity 
of the statute under review. 

The third clause endows the Congress with power ‘‘to regulate Com- 
merce . . . among the several States.’’ Despite a reference in its first 
section to a burden upon, and an obstruction of the normal currents of 
commerce, the act under review does not purport to regulate trans- 
actions in interstate or foreign commerce. Its stated purpose is the con- 
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trol of agricultural production, a purely local activity in an effort to 
raise the prices paid the farmer. Indeed, the Government does not 
attempt to uphold the validity of the act on the basis of the commerce 
clause, which, for the purpose of the present case, may be put aside 
as irrelevant. 

The clause thought to authorize the legislation,—the first,—coufers 
upon the Congress power ‘‘to lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for the common Defence and gen- 
_eral Welfare of the United States. . . .’’ It is not contended that this 
provision grants power to regulate agricultural production upon the 
theory that such legislation would promote the general welfare. The 
Government concedes that the phrase ‘‘to provide for the general wel- 
fare’’ qualifies the power ‘‘to lay and collect taxes.’’? The view that the 
clause grants power to provide for the general welfare, independently 
of the taxing power, has never been authoritatively accepted. Mr. Jus- 
tice Story points out that if it were adopted ‘‘it is obvious that under 
color of the generality of the words, to ‘provide for the common defenee 
and general welfare’, the government of the United States is, in reality, 
a government of general and unlimited powers, notwithstanding the 
subsequent enumeration of specific powers.’’ [Story, Commentaries on 
the Constitution of the United States, Fifth Ed., Vol. I, §$907.] The 
true construction undoubtedly is that the only thing granted is the 
power to tax for the purpose of providing funds for payment of the 
nation’s debts and making provision for the general welfare. 

Nevertheless the Government asserts that warrant is found in this 
clause for the adoption of the Agricultural Adjustment Act. The argu- 
ment is that Congress may appropriate and authorize the spending of 
moneys for the ‘‘general welfare’’; that the phrase should be liberally 
construed to cover anything conducive to national welfare; that decision 
as to what will promote such welfare rests with Congress alone, and the 
courts may not review its determination; and finally that the appropria- 
tion under attack. was in fact for the general welfare of the United 
States. 

The Congress is expressly empowered to lay taxes to provide for the 
general welfare. Funds in the Treasury as a result of taxation may be 
expended only through appropriation. (Art. I, Sec. 9, cl. 7.) They ean 
never accomplish the objects for which they were collected unless the 
power to appropriate is as broad as the power to tax. The necessary 
implication from the terms of the grant is that the public funds may be 
appropriated ‘‘to provide for the general welfare of the United States.’’ 
These words cannot be meaningless, else they would not have been used. 
The conclusion must be that they were intended to limit and define the 
granted power to raise and to expend money. How shall they be con- 
strued to effectuate the intent of the instrument? 

Since the foundation of the nation sharp differences of opinion 
have persisted as to the true interpretation of the phrase. Madison 
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asserted it amounted to no more than a reference to the other powers 
enumerated in the subsequent clauses of the same section; that, as the 
United States is a government of limited and enumerated powers, the 
grant of power to tax and spend for the general national welfare must 
be confined to the enumerated legislative fields committed to the Con- 
gress. In this view the phrase is mere tautology, for taxation and 
appropriation are or may be necessary incidents of the exercise of any 
of the enumerated legislative powers. Hamilton, on the other hand, 
maintained the clause confers a power separate and distinct from those 
later enumerated, is not restricted in meaning by the grant of them, 
and Congress consequently has a substantive power to tax and to appro- 
priate, limited only by the requirement that it shall be exercised to 
provide for the general welfare of the United States. Each contention 
has had the support of those whose views are entitled to weight. This 
court has noticed the question, but has never found it necessary to 
decide which is the true construction. Mr. Justice Story, in his Com- 
mentaries, espouses the Hamiltonian position. We shall not review the 
writings of public men and commentators or discuss the legislative 
practice. Study of all these leads us to conclude that the reading 
advocated by Mr. Justice Story is the correct one. While, therefore, the 
power to tax is not unlimited, its confines are set in the clause which 
confers it, and not in those of section 8 which bestow and define the 
legislative powers of the Congress. It results that the power of Congress 
to authorize expenditure of public moneys for public purposes is not 
limited by the direct grants of legislative power found in the Con- 
stitution. 

But the adoption of the broader construction leaves the power to 
spend subject to limitations. 

As Story says: 

‘‘The Constitution was, from its very origin, contemplated to be the 
frame of a national government, of special and enumerated powers, 
and not of gerieral and unlimited powers.”’ 

Again he says: 

‘A power to lay taxes for the common defence and general welfare 
of the United States is not in common sense a general power. It is 
limited to those objects. It cannot constitutionally transcend them.’’ 

That the qualifying phrase must be given effect all advocates of 
broad construction admit. Hamilton, in his well known Report on 
Manufactures, states that the purpose must be ‘‘general, and not 
local.’? Monroe, an advocate of Hamilton’s doctrine, wrote: ‘‘Have 
Congress a right to raise and appropriate the money to any and to 
every purpose according to their will and pleasure? They certainly 
have not.’’ Story says that if the tax be not proposed for the common 
defence or general welfare, but for other objects wholly extraneous, 
it would be wholly indefensible upon constitutional principles. And 
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he makes it clear that the powers of taxation and appropriation extend 
only to matters of national, as distinguished from local welfare. 

As elsewhere throughout the Constitution the section in question lays 
down principles which control the use of the power, and does not attempt 
meticulous or detailed directions. Every presumption is to be indulged 
in favor of faithful compliance by Congress with the mandates of the 
fundamental law. Courts are reluctant to adjudge any statute in 
contravention of them. But, under our frame of government, no other 
place is provided where the citizen may be heard to urge that the law 
fails to conform to the limits set upon the use of a granted power. When 
such a contention comes here we naturally require a showing that by no 
reasonable possibility can the challenged legislation fall within the wide 
range of discretion permitted to the Congress. How great is the extent 
of that range, when the subject is the promotion of the general welfare 
of the United States, we need hardly remark. But, despite the breadth 
of the legislative discretion, our duty to hear and to render judgment 
remains. If the statute plainly violates the stated principle of the 
Constitution we must so declare. 

We are not now required to ascertain the scope of the phrase “‘ general 
welfare of the United States’’ or to determine whether an appropriation 
in aid of agriculture falls within it. Wholly apart from that question, 
another principle embedded in our Constitution prohibits the enforce- 
ment of the Agricultural Adjustment Act. The act invades the reserved 
rights of the states. It is a statutory plan to regulate and control 
agricultural production, a matter beyond the powers delegated to the 
federal government. The tax, the appropriation of the funds raised, and 
the direction for their disbursement, are but parts of the plan. They 
are but means to an unconstitutional end. 

From the accepted doctrine that the United States is a government 
of delegated powers, it follows that those not expressly granted, or 
reasonably to be implied from such as are conferred, are reserved to 
the states or to the people. To forestall any suggestion to the contrary, 
the Tenth Amendment was adopted. The same proposition, otherwise 
stated, is that powers not granted are prohibited. None to regulate 
agricultural production is given, and therefore legislation by Congress 
for that purpose is forbidden. 

It is an established principle that the attainment of a prohibited end 
may not be accomplished under the pretext of the exertion of powers 
which are granted. 

‘Should Congress, in the execution of its powers, adopt measures 
which are prohibited by the constitution; or should Congress, under 
the pretext of executing its powers, pass laws for the accomplishment 
of objects not entrusted to the government; it would become the painful 
duty of this tribunal, should a case requiring such a decision come before 
it, to say that such an act was not the law of the land.’’ McCulloch v. 
Maryland, 4 Wheat. 316, 423. 
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The power of taxation, which is expressly granted, may, of course, 
be adopted as a means to carry into operation another power also 
expressly granted. But resort to the taxing power to effectuate an end 
which is not legitimate, not within the scope of the Constitution, is 
obviously inadmissible. 

““Congress is not empowered to tax for those purposes which are within 
the exclusive province of the States.’? Gibbons v. Ogden, 9 Wheat. 1, 
199. 

‘‘There are, indeed, certain virtual limitations, arising from the prin- 
. ciples of the Constitution itself. It would undoubtedly be an abuse of 
the [taxing] power if so exercised as to impair the separate existence 
and independent self-government of the States, or if exercised for ends 
inconsistent with the limited grants of power in the Constitution.’’ 
Veazie Bank v. Fenno, 8 Wall. 533, 541. 

In the Child Labor Tax Case, 259 U. S. 20, and in Hill v. Wallace, 
259 U. S. 44, this court had before it statutes which purported to be 
taxing measures. But their purpose was found to be to regulate the 
eonduct of manufacturing and trading, not in interstate commerce, 
but in the states,—matters not within any power conferred upon 
Congress by the Constitution—and the levy of the tax a means to 
force compliance. The court held this was not a constitutional use, 
but an unconstitutional abuse of the power to tax. 

Third. If the taxing power may not be used as the instrument to 
enforce a regulation of matters of state concern with respect to which 
the Congress has no authority to interfere, may it, as in the present 
ease, be employed to raise the money necessary to purchase a compliance 
which the Congress is powerless to command? The Government asserts 
that whatever might be said against the validity of the plan, if com- 
pulsory, it is constitutionally sound because the end is accomplished 
by voluntary cooperation. There are two sufficient answers to the 
contention. The regulation is not in fact voluntary. The farmer, of 
course, may refuse to comply, but the price of such refusal is the loss of 
benefits. The amount offered is intended to be sufficient to exert pressure 
on him to agree to the proposed regulation. The power to confer or 
withhold unlimited benefits is the power to coerce or destroy. If the 
cotton grower elects not to accept the benefits, he will receive less for 
his crops. those who receive payments will be able to undersell him. 
The result may well be financial ruin. The coercive purpose and intent 
of the statute is not obscured by the fact that it has not been perfectly 
successful. It is pointed out that, because there still remained a 
minority whom the rental and benefit payments were insufficient to 
induce to surrender their independence of action, the Congress has 
gone further and, in the Bankhead Cotton Act, used the taxing power 
in a more directly minatory fashion to compel submission. This progres- 
sion only serves more fully to expose the coercive purpose of the so-called 
tax imposed by the present act. It is clear that the Department of 
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Agriculture has properly described the plan as one to keep a non- 
cooperating minority in line. This is coercion by economic pressure. 
The asserted power of choice is illusory. 

But if the plan were one for purely Sohne co-operation it would 
stand no better so far as federal power is concerned. At best it is a 
scheme for purchasing with federal funds submission to federal regu- 
lation of a subject reserved to the states. 

It is said that Congress has the undoubted right to appropriate 
money to executive officers for expenditure under contracts between 
the government and individuals; that much of the total expenditures 
is so made. But appropriations and expenditures under contracts for 
proper governmental purposes cannot justify contracts which are not 
within federal power. And contracts for the reduction of acreage and 
the control of production are outside the range of that power. An 
appropriation to be expended by the United States under contracts 
ealling for violation of a state law clearly would offend the Constitution. 
Is a statute less objectionable which authorizes expenditure of federal 
moneys to induce action in a field in which the United States has no 
power to intermeddle? The Congress cannot invade state jurisdiction 
to compel individual action; no more can it purchase such action. 

We are referred to numerous types of federal appropriation which 
have been made in the past, and it is asserted no question has been 
raised as to their validity. We need not stop to examine or consider 
them. As was said in Massachusetts v. Mellon, supra: 

ie as an examination of the acts of Congress will disclose, a large 
number of statutes ‘appropriating or involving the expenditure of 
moneys for non-federal purposes have been enacted and carried into 
effect.’’ 

As the opinion points out, such expenditures have not been chal- 
lenged because no remedy was open for testing their constitutionality 
in the courts. 

We are not here concerned with a conditional appropriation of money, 
nor with a provision that if certain conditions are not complied with 
the appropriation shall no longer be available. By the Agricultural 
Adjustment Act the amount of the tax is appropriated to be expended 
only in payment under contracts whereby the parties bind themselves 
to regulation by the federal government. There is an obvious difference 
between a statute stating the conditions upon which moneys shall be 
expended and one effective only upon assumption of a contractual obliga- 
tion to submit to a regulation which otherwise could not be enforced. 
Many examples pointing the distinction might be cited. We are referred 

to appropriations in aid of education, and it is said that no one has 
doubted the power of Congress to stipulate the sort of education for 
which money shall be expended. But an appropriation to an educa- 
tional institution which by its terms is to become available only if the 
beneficiary enters into a contract to teach doctrines subversive of the 
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Constitution is clearly bad. An Bitinhanes of the authority of Congress 
so to condition the expenditure of an appropriation would tend to nullify 
all constitutional limitations upon legislative power. . . 

Congress has no power to enforce its commands on the farmer to 
the ends sought by the Agricultural Adjustment Act. It must follow 
that it may not indirectly accomplish those ends by taxing and spend- 
ing to purchase compliance. The Constitution and the entire plan of our 
government negative any such use of the power to tax and to spend 
as the act undertakes to authorize. It does not help to declare that local 
conditions throughout the mation have created a situation of national 
concern; for this is but to say that whenever there is a widespread 
similarity of local conditions, Congress may ignore constitutional limita- 
tions upon its own powers and usurp those reserved to the states. If, in 
lieu of compulsory regulation of subjects within the states’ reserved 
jurisdiction, which is prohibited, the Congress could invoke the taxing 
and spending power as a means to accomplish the same end, clause 1 of 
Section 8 of Article I would become the instrument for total subversion 
of the governmental powers reserved to the individual states. 

If the act before us is a proper exercise of the federal taxing power, 
evidently the regulation of all industry throughout the United States 
may be accomplished by similar exercises of the same power. It would 
be possible to exact money from one branch of an industry and pay 
it to another branch in every field of activity which lies within the 
province of the states. The mere threat of such a procedure might 
well induce the surrender of rights and the compliance with federal 
regulation as the price of continuance in business. A few instances 
will illustrate the thought. 

Let us suppose Congress should determine that the See the miner 
or some other producer of raw materials is receiving too much for his 
products, with consequent depression of the processing industry and 
idleness of its employes. Though, by confession, there is no power vested 
in Congress to compel by statute a lowering of the prices of the raw 
material the same result might be accomplished, if the questioned act 
be valid, by taxing the producer upon his output and appropriating 
the proceeds to the processors, either with or without conditions imposed 
as the consideration for payment of the subsidy. 

We have held in Schechter Poultry Corp. v. United States, 295 U. 8. 
495, that Congress has no power to regulate wages and ‘hours of labor 
in a local business. If the petitioner is right this very end may be 
accomplished by appropriating money to be paid to employers from 
the federal treasury under contracts whereby they agree to comply with 
certain standards fixed by federal law or by contract. . . . 

[The Court here applies the same reasoning to eo refiners and 
to manufacturers of shoes and garments. ] 

A possible result of sustaining the claimed federal power would be 
that every business group which thought itself under-privileged might 
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demand that a tax be laid on its vendors or vendees the proceeds to be 
appropriated to the redress of its deficiency of income. 

These illustrations are given, not to suggest that any of the purposes 
mentioned are unworthy, but to demonstrate the scope of the principle 
for which the Government contends; to test the principle by its applica- 
tions; to point out that, by the exercise of the asserted power, Congress 
would, in effect, under the pretext of exercising the taxing power, in 
reality accomplish prohibited ends. It cannot be said that they envisage 
improbable legislation. The supposed cases are no more improbable 
than would the present act have been deemed a few years ago. 

Until recently no suggestion of the existence of any such power in 
the federal government has been advanced. The expressions of the 
framers of the Constitution, the decisions of this court interpreting 
that instrument and the writings of great commentators will be searched 
in vain for any suggestion that there exists in the clause under discussion _ 
or elsewhere in the Constitution, the authority whereby every provision 
and every fair implication from that instrument may be subverted, the 
independence of the individual states obliterated, and the United States 
converted into a central government exercising uncontrolled police 
power in every state of the Union, superseding all local control or 
regulation of the affairs or concerns of the states. 

Hamilton himself, the leading advocate of broad interpretation of 
the power to tax and to appropriate for the general welfare, never 
suggested that any power granted by the Constitution could be used 
for the destruction of locai self-government in the states. Story coun- 
tenances no such doctrine. It seems never to have occurred to them, 
or to those who have agreed with them, that the general welfare of 
the United States, (which has aptly been termed ‘‘an indestructible 
Union, composed of indestructible States,’’) might be served by ob- 
literating the constituent members of the Union. But to this fatal 
conclusion the doctrine contended for would inevitably lead. And its 
sole premise is that, though the makers of the Constitution, in erecting 
the federal government, intended sedulously to limit and define its 
powers, so as to reserve to the states and the people sovereign power, 
- to be wielded by the states and their citizens and not to be invaded 
by the United States, they nevertheless by a single clause gave power 
to the Congress to tear down the barriers, to invade the states’ jurisdic- 
tion, and to become a parliament of the whole people, subject to no 
restrictions save such as are self-imposed. The argument when seen 
in its true character and in the light of its inevitable results must be 
rejected. 

Since, as we have pointed out, there was no power in the Congress 
to impose the contested exaction, it could not lawfully ratify or con- | 
firm what an executive officer had done in that regard. Consequently 
the Act of 1935 does not affect the rights of the parties. 

The judgment is affirmed. 
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Mr. Justice SToNg, dissenting. 

I think the judgment should be reversed. 

The present stress of widely held and strongly expressed differences 
of opinion of the wisdom of the Agricultural Adjustment Act makes it 
important, in the interest of clear thinking and sound result, to em- 
phasize at the outset certain propositions which should have controlling 
influence in determining the validity of the Act. They are: 

1. The power of courts to declare a statute unconstitutional is subject 
to two guiding principles of decision which ought never to be absent 
from judicial consciousness. One is that courts are concerned only 
with the power to enact statutes, not with their wisdom. The other is 
that while unconstitutional exercise of power by the executive and legis- 
lative branches of the government is subject to judicial restraint, the 
only check upon our own exercise of power is our own sense of self- 
restraint. For the removal of unwise laws from the statute books appeal 
lies not to the courts but to the ballot and to the processes of democratic 
government. 

2. The constitutional power of Congress to levy an excise tax upon 
the processing of agricultural products is not questioned. The present 
levy is held invalid, not for any want of power in Congress to lay such 
a tax to defray public expenditures, including those for the general 
welfare, but because the use to which its proceeds are put is disapproved. 

3. As the present depressed state of agriculture is nationwide in 
its extent and effects, there is no basis for saying that the expenditure 
of public money in aid of farmers is not within the specifically granted 
power of Congress to levy taxes to ‘‘provide for the. . . . general 
welfare.’’ The opinion of the Court does not declare otherwise. 

4. No question of a variable tax fixed from time to time by fiat of 
the Secretary of Agriculture, or of unauthorized delegation of legisla- 
tive power, is now presented. The schedule of rates imposed by the 
Secretary in accordance with the original command of Congress has 
since been specifically adopted and confirmed by Act of Congress, which 
has declared that it shall be the lawful tax. . .-. The Agricultural 
Adjustment Act as thus amended declares that none of its provisions 
shall fail because others are pronounced invalid. 

It is with these preliminary and hardly controverted matters in mind 
that we should direct our attention to the pivot on which the decision 
of the Court is made to turn. It is that a levy unquestionably within 
the taxing power of Congress may be treated as invalid because it is a 
step in a plan to regulate agricultural production and is thus a forbidden 
infringement of state power. The levy is not any the less an exercise 
of taxing power because it is intended to defray an expenditure for the 
general welfare rather than for some other support of government. Nor 
is the levy and collection of the tax pointed to as effecting the regulation. 
While all federal taxes inevitably have some influence on the internal 
economy of the states, it is not contended that the levy of a processing 
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tax upon manufacturers using agricultural products as raw material 
has any perceptible regulatory effect upon either their production or 
manufacture. The tax is unlike the penalties which were held invalid 
in the Child Labor Tax Case, 259 U. S. 20, in Hill v. Wallace, 259 U. S. 
44, in Linder v. United States, 268 U. S. 5, 17, and in United States v. 
Constantine, decided December 11, 1935, because they were themselves 
the instruments of regulation by virtue of their coercive effect on matters 
left to the control of the states. Here regulation, if any there be, is 
accomplished not by the tax but by the method by which its proceeds 
are expended, and would equally be accomplished by any like use of 
‘public funds, regardless of their source. 

The method may be simply stated. Out of the available fund pay- 
ments are made to such farmers as are willing to curtail their produc- 
tive acreage, who in fact do so and who in advance have filed their 
written undertaking to do so with the Secretary of Agriculture. In 
saying that this method of spending public moneys is an invasion of 
the reserved powers of the states, the Court does not assert that the 
expenditure of public funds to promote the general welfare is not a 
substantive power specifically delegated to the national government, 
as Hamilton and Story pronounced it to be. It does not deny that 
the expenditures of funds for the benefit of farmers and in aid of a 
program of curtailment of production of agricultural products, and 
thus of a supposedly better ordered national economy, is within the 
specifically granted power. But it is declared that state power is never- 
theless infringed by the expenditure of the proceeds of the tax to com- 
pensate farmers for the curtailment of their cotton acreage. Although 
the farmer is placed under no legal compulsion to reduce acreage, it is 
said that the mere offer of compensation for so doing is a species of 
economic coercion which operates with the same legal force and effect 
as though the curtailment were made mandatory by Act of Congress. 
In any event it is insisted that even though not coercive the expenditure 
of public funds to induce the recipients to curtail production is itself an 
infringement of state power, since the federal government cannot invade 
the domain of the states by the ‘‘purchase’’ of performance of acts 
which. it has no power to compel. ; 

Of the assertion that the payments to farmers are coercive, it is 
enough to say that no such contention is pressed by the taxpayer, and 
no such consequences were to be anticipated or appear to have resulted 
from the administration of the Act. The suggestion of coercion finds | 
no support in the record or in any data showing the actual operation of 
the Act. Threat of loss, not hope of gain, is the essence of economic 
coercion. . . . ’ 

It is upon the contention that state power is infringed by purchased 
regulation of agricultural production that chief reliance is placed. It is 
insisted that, while the Constitution gives to Congress, in specific and 
unambiguous terms, the power to tax and spend, the power is subject 
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to limitations which do not find their origin in any express provision 
of the Constitution and to which other expressly delegated powers are 
not subject. 

The Constitution requires that public funds shall be spent for a 
defined purpose, the promotion of the general welfare. Their expendi- 
ture usually involves payment on terms which will insure use by the 
selected recipients within the limits of the constitutional purpose. Ex- 
penditures would fail of their purpose and thus lose their constitutional 
sanction if the terms of payment were not such that by their influence 
on the action of the recipients the permitted end would be attained. 
The power of Congress to spend is inseparable from persuasion to action 
over which Congress has no legislative control. Congress may. not com- 
mand that the science of agriculture be taught in state universities. 
But if it would aid the teaching of that science by grants to state institu- 
tions, it.is appropriate, if not necessary, that the grant be on the condi- 
tion, incorporated in the Morrill Act, 12 Stat. 503, 26 Stat. 417, that it 
be used for the intended purpose. Similarly it would seem to be com- 
pliance with the Constitution, not violation of it, for the government 
to take and the university to give a contract that the grant would be so 
used. It makes no difference that there is a promise to do an act which 
the condition is calculated to induce. Condition and promise are alike 
valid since both are in furtherance of the national purpose for which 
the money is appropriated. 

The limitation now sanctioned must lead to absurd consequences. 
The government may give seeds to farmers, but -may not condition 
the gift upon their being planted in places where they are most needed 
or even planted at all. The government may give money to the unem- 
ployed, but may not ask that those who get it shall give labor in return, 
or even use it to support their families. It may give money to sufferers 
from earthquake, fire, tornado, pestilence or flood, but may not impose 
conditions—health precautions designed to prevent the spread of disease, 
or induce the movement of population to safer or more sanitary areas. 
All that, because it is purchased regulation infringing state powers, must 
be left for the states, who are unable or unwilling to supply the necessary 
relief. The government may spend its money for vocational rehabilita- 
tion, 48 Stat. 389, but it may not, with the consent of all concerned, 
supervise the process which it undertakes to aid. It may spend. its 
money for the suppression of the boll weevil, but may not compensate 
the farmers for suspending the growth of cotton in the infected areas. 
It may aid state reforestation and forest fire prevention agencies, 43 
Stat. 653, but may not be permitted to supervise their conduct. It may 
support rural schools, 39 Stat. 929, 45 Stat. 1151, 48 Stat. 792, but may 
not condition its grant by the requirement that certain standards be 
maintained. It may appropriate moneys to be expended by the Recon- 
struction Finance Corporation ‘‘to aid in financing agriculture, com- 
merce and industry,’’ and to facilitate ‘‘the exportation of agricultural 
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and other products.’’ Do all its activities collapse because, in order to 
effect the permissible purpose, in myriad ways the money is paid out 
upon terms and conditions which influence action of the recipients 
within the states, which Congress cannot command? The answer would 
seem plain. If the expenditure is for a national public purpose, that 
purpose will not be thwarted because payment is on condition which 
will advance that purpose. The action which Congress induces by pay- 
ments of money to promote the general welfare, but which it does not 
command or coerce, is but an incident to a specifically granted power, 
but a permissible means to a legitimate end. If appropriation in aid of - 
‘a program of curtailment of agricultural production is constitutional, 
and it is not denied that it is, payment to farmers on condition that 
they reduce their crop acreage is constitutional. It is not any the less 
so because the farmer at his own option promises to fulfill the condition. 

That the governmental power of the purse is a great one is not now 
for the first time announced. Every student of the history of gov- 
ernment’ and economics is aware of its magnitude and of its existence 
in every civilized government. Both were well understood by the fram- 
ers of the Constitution when they sanctioned the grant of the spending 
power to the federal government, and both were recognized by Hamilton 
and Story, whose views of the spending power as standing on a parity 
with the other powers specifically granted, have hitherto been generally 
accepted. 

The suggestion that it must now be curtailed by judicial fiat be- 
cause it may be abused by unwise use hardly rises to the dignity of 
argument. So may judicial power be abused. ‘‘The power to tax is 
the power to destroy,’’ but we do not, for that reason, doubt its existence, 
or hold that its efficacy is to be restricted by its incidental or collateral 
effects upon the states. See Veazie Bank v. Fenno, 8 Wall. 5383; McCray 
v. United States, 195 U. S. oT; compare Magnano Co. v. Hamilton, 292 
U. 8. 40. The power to tax and spend is not without constitutional 
restraints. One restriction is that the purpose must be truly national. 
Another is that it may not be used to coerce action left to state control. 
- Another is the conscience and patriotism of Congress and the Executive. 
‘Tt must be remembered that legislators are the ultimate guardians of 
the liberties and welfare of the people in quite as great a degree as the 
courts.’’? Justice Holmes, in Missouri, Kansas & Texas R. R. Co. v. May, 
194 U. S. 267, 270. 

A tortured construction of the Constitution is not to be justified by 
recourse to extreme examples of reckless congressional spending which 
might occur if courts could not prevent expenditures which, even if 
they could be thought to effect any national purpose, would be possi- 
ble only by action of a legislature lost to all sense of public responsi- 
bility. Such suppositions are addressed to the mind accustomed to 
believe that it is the business of courts to sit in judgment on the wisdom 
of legislative action. Courts are not the only agency of government that 
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must be assumed to have capacity to govern. Congress and the courts 
both unhappily may falter or be mistaken in the performance of their 
constitutional duty. But interpretation of our great charter of govern- 
ment which proceeds on any assumption that the responsibility for the 
preservation of our institutions is the exclusive concern of any one of 
the three branches of government, or that it alone can save them from 
destruction is far more likely, in the long run, ‘‘to obliterate the con- 
stituent members’’ of ‘‘an indestructible union of indestructible states’’ 
than the frank recognition that language, even of a constitution, may 
mean what it says: that the power to tax and spend includes-the power 
to relieve a nationwide economic maladjustment by conditional gifts of 
money. 


Mr. Justic— Branpveis and Mr. JustTicE Carpozo join in this opinion. 


Nore.—Compare Mulford v. Smith, post, p. 368, dealing with the Agricultural 
Adjustment Act of 1938, which Congress based directly upon the power over inter- 
state commerce and which the Court upheld on that basis. Justice Butler, dissent- 
ing, held that the case should be governed by United States v. Butler, ante, pp. 44, 
178. 

The taxing powers of Congress in connection with the Agricultural Adjustment 
Act of 1933 became the subject of a voluminous literature. See, in particular, 
Brewster, Kingman and others, Taxation Under the A. A. A., 1934; H. M. Hart, Ab ae 
Processing Taxes and Protective Taxes, 49 Harv. L. Rev. 610 (1936); J. W. Holmes, 
The Federal Spending Power and State Rights (a Commentary on U. S. v. Butler), 
34 Mich. L. Rev. 637 (1936); C. S. Collier, Judicial Bootstraps and the General Wel- 
fare Clause, 4 Geo. Wash. L. Rev. 211 (1936); R. E. Cushman, Social and Economic 
Control through Federal Taxation, 18 Minn. L. Rev. 757 (1934). Corwin, Court 
Over Constitution, Chap. III, examines the question of grants-in-aid in relation 
to ‘‘The Court as Molder of the Federal System.’’ 


STEWARD MACHINE CoO. v. DAVIS. 
301 U. S. 548, 57 S. Ct. 883, 81 L. Ed. 1279 (1937). 
On Writ of Certiorari to the United States Circuit Court of Appeals. 


Mr. Justice Carpozo delivered the opinion of the court. 

The validity of the tax imposed by the Social Security Act on employ- 
ers of eight or more is here to be determined. 

Petitioner, an Alabama corporation, paid a tax in accordance with the 
statute, filed a claim for refund with the Commissioner of Internal Reve- 
nue [H. G. Davis] and sued to recover the payment ($46.14), asserting a 
conflict between the statute and the Constitution of the United States. 
Upon demurrer the District Court gave judgment for the defendant dis- 
missing the complaint, and the Circuit Court of Appeals for the Fifth 
Circuit affirmed. . . . An important question of constitutional law 
being involved, we granted certiorari. 
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The Social Security Act (Act of August 14, 1935, c. 531, 49 Stat. 620, 
42 U.8. C., e. 7 (Supp.)) is divided into eleven separate titles, of which 
only Titles IX and III are so related to this case as to stand in need of 
summary. 

The caption of Title IX is ‘‘Tax on Employers of Eight or More.’’ 
Every employer (with stated exceptions) is to pay for each calendar 
year ‘‘an excise tax, with respect to having individuals in his employ,’’ 
the tax to be measured by prescribed percentages of the total wages pay- 
able by the employer during the calendar year with respect to such 
employment. Section 901. One is not, however, an ‘‘employer’’ within 
the meaning of the act unless he employs eight persons or more. Section 
907(a). There are also.other limitations of minor importance. The 
term ‘‘employment.”’ too has its special definition, excluding agricultural 
labor, domestic service in a private home and some other smaller classes. 
Section 907(c). The tax begins with the year 1936, and is payable for 
the first time on January 31, 1937. During the calendar year 1936 the 
rate is to be one per cent, during 1937 two per cent, and three per cent 
thereafter. The proceeds, when collected, go into the Treasury of the 
United States like internal-revenue collections generally. Section 905 
(a). They are not earmarked in any way. In certain circumstances, 
however, credits are allowable. Section 902. If the taxpayer has made 
contributions to an unemployment fund under a state law, he may credit 
such contributions against the federal tax, provided, however, that the 
total credit allowed to any taxpayer shall not exceed 90 per centum of 
the tax against which it is credited, and provided also that the state law 
shall have been certified to the Secretary of the Treasury by the Social 
Security Board as satisfying certain minimum criteria. Section 902. 
The provisions of Section 903 defining those criteria are stated in the 
margin. Some of the conditions thus attached to the allowance of a 
credit are designed to give assurance that the state unemployment com- 
pensation law shall be one in substance as well as name. Others are de- 
signed to give assurance that the contributions shall be protected against 
loss after payment to the state. To this last end there are provisions 
that before a state law shall have the approval of the Board it must di- 
rect that the contributions to the state fund be paid over immediately to 
the Secretary of the Treasury to the credit of the ‘‘Unemployment Trust 
Fund.’’ Section 904 establishing this fund is quoted below. For the 
moment it is enough to say that the Fund is to be held by the Secretary 
of the Treasury, who is to invest in government securities any portion 
not required in his judgment to meet current withdrawals. He is au- 
thorized and directed to pay out of the Fund to any competent state 
agency such sums as it may duly requisition from the amount standing 
to its credit. Section 904(f). 

Title III, which is also challenged as invalid, has the caption ‘‘Grants 
to States for Unemployment. Compensation Administration.’’? Under 
this title, certain sums of money are ‘‘authorized to be appropriated’’ 
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for the purpose of assisting the states in the administration of their 
unemployment compensation laws, the maximum for the fiscal year end- 
ing June 30, 1936, to be $4,000,000, and $49,000,000 for each fiscal year 
thereafter. Section 301. No present appropriation is made to the extent 
of a single dollar. All that the title does is to authorize future appropri- 
ations. 

The canis on the peanuts proceeds on an aeiandaa front. Its assail- 
ants take the ground that the tax is not an excise; that it is not uniform 
throughout the United States as excises are required to be; that its 
exceptions are so many and arbitrary as to violate the Fifth Amend- 
ment; that its purpose wasnot revenue, but an unlawful invasion of the 
reserved powers of the states; and that the states in submitting to it have 
yielded to coercion and have abandoned governmental functions which 
they are not permitted to surrender. . 

The objections will be considered seriatim with anah further explana- 
tion as may be necessary to make their meaning clear. 

First: The tax, which is described in the statute as an excise, is laid 
with uniformity throughout the United States as a duty, an impost or an 
excise upon the relation of employment. 

1. We are told that the relation of employment is one so essential to 
the pursuit of happiness that it may not be burdened with a tax. Appeal 
is made to history. From the precedents of colonial days we are sup- 
plied with illustrations of excises common in the colonies. They are said 
to have been bound up with the enjoyment of particular commodities. 
Appeal is also made to principle or the analysis of concepts. An excise, 
we are told, imports a tax upon a privilege; employment, it is said, is a 
right, not a privilege, from which it follows that employment is not sub- 
ject to an excise. Neither the one appeal nor the other leads to the de- 
sired goal. : 

As to the argument from history: Doubtless there were many excises 
in colonial days and later that were associated, more or less intimately, 
with the enjoyment or the use of property. This would not prove, even 
if no others were then known, that the forms then accepted were not sub- 
ject to enlargement. Cf. Pensacola Telegraph Co. v. Western Union Tel- 
egraph Co., 96 U. S. 1, 9; In re Debs, 158 U. S. 564, 591/ South Carolina 
v. United States, 199 U. S. 437, 448, 449. But in truth other excises 
were known, and known since early times. Thus in 1695 (6 & 7 Wm. 
III, ce. 6), Parliament passed an act which granted ‘‘to His Majesty cer- 
tain Rates and Duties upon Marriage, Births and Burials,’’ all for the 
purpose of ‘‘carrying on the War against France with Vigour.’’ See 
Opinion of the Justices, 196 Mass. 602, 609. No commodity was affected 
there. The industry of counsel has supplied us with an apter illustra- 
tion where the tax was not different in substance from the one now chal- 
lenged as invalid. In 1777, before our Constitutional Convention, Par- 
liament laid upon employers an annual ‘‘duty’’ of 21 shillings for 
‘every male Servant’’ employed in stated forms of work. Revenue Act 
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of 1777, 17 George III, c. 39. The point is made as a distinction that a 
tax, upon the use of male servants was thought of as a tax upon a luxury. 
Davis v. Boston & Maine R. R. Co., supra [89 F. (2d) 368]. It did not 
touch employments in husbandry or business. This is to throw over the 
argument that historically an excise is a tax upon the enjoyment of com- 
modities. But the attempted distinction, whatever may be thought of its 
validity, is inapplicable to a statute of Virginia passed in 1780. There a 
tax of three pounds, six shillings and eight pence was to be paid for 
every male tithable above the age of twenty-one years (with stated 
exceptions), and alike tax for ‘‘every, white servant whatsoever, except 
apprentices under the age of twenty one years.’’ 10 Hening’s Statutes 
of Virginia, p. 244. Our colonial forbears knew more about ways of tax- 
ing than some of their descendants seem to be willing to concede. 

The historical prop failing, the prop or fancied prop of principle re- 
mains. We learn that employment for lawful gain is a ‘‘natural’’ or 
‘‘inherent’’ or ‘‘inalienable’’ right, and not a ‘‘privilege’’ at all. But 
natural rights, so called, are as much subject to taxation as rights of less 
importance. An excise is not limited to vocations or activities that may 
be prohibited altogether. It is not limited to those that are the outcome 
of a franchise. It extends to vocations or activities pursued as of com- 
mon right. What the individual does in the operation of a business is 
amenable to taxation just as much as what he owns, at all events if the 
classification is not tyrannical or arbitrary. . . . Employment is 
a business relation, if not itself a business. It is a relation without 
which business could seldom be carried on effectively. The power to tax 
the activities and relaticns that constitute a calling considered as 2 unit 
is the power to tax any of them. The whole includes the parts. Nash-— 
ville, C. & St. L. Ry. Co. v. Wallace, 288 U. S. 249, 267, 268. 

The subject matter of taxation open to the power of the Congress is as 
comprehensive as that open to the power of the states, though the method 
of apportionment may at times be different. . . . The statute books 
of the states are strewn with illustrations of taxes laid on occupations 
pursued of common right. We find no basis for a holding that the power 
in that regard which belongs by accepted practice to the legislatures 
of the states, has been denied by the Constitution to the Congress of the 
nation. 

2. The tax being an excise, its imposition must conform to the canon 
of uniformity. There has been no departure from this requirement. 
According to the settled doctrine the uniformity exacted is geographical, 
not intrinsic. 

Second: The excise is not invalid under the provisions of the Fifth 
Amendment by force of its exemptions. . 

The statute does not apply, as we have seen, to employers of less than 
eight. It does not apply to agricultural labor, or domestic service in a 
private home or to some other classes of less importance. Petitioner con- 
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tends that the effect of these restrictions is an arbitrary discrimination 
vitiating the tax. 

The classifications and exemptions directed by the statute now in con- 
troversy have support in considerations of policy and practical conven- 
ienee that cannot be condemned as arbitrary. The classifications and 
exemptions would therefore be upheld if they had been adopted by a 
state and the provisions of the Fourteenth Amendment were invoked to 
annul them. This is held in two cases passed upon today in which pre- 
cisely the same provisions were the subject of attack, the provisions being 
contained in the Unemployment Gompensation Law of the State of Ala- 
bama. Carmichael v. Southern Coal & Coke Co., No. 724, 301 U. S. 495, 
and Carmichael v. Gulf States Paper Corp., No. 797, 301 U. S. 495. The 
opinion rendered in those cases covers the ground fully. It would be 
useless to repeat the argument. The act of Congress is therefore valid, 
so far at least as its system of exemptions is concerned, and this though 
we assume that discrimination, if gross enough, is equivalent to confisca- 
tion and subject under the Fifth Amendment to challenge and annul- 
ment. 

Third: The excise is not void as involving the coercion of the States 
in contravention of the Tenth Amendment or of restrictions implicit in 
our federal form of government. 

The proceeds of the excise when collected are paid into the Treasury at 
Washington, and thereafter are subject to appropriation like public 
moneys generally. Cincinnati Soap Co. v. United States, 301 U. S. 308. 
No presumption can be indulged that they will be misapplied or wasted. 
Even if they were collected in the hope or expectation that some other 
and collateral good would be furthered as an incident, that without more 
would not make the act invalid. Sonzinsky v. United States, 300 U. S. 
506. This indeed is hardly questioned. The case for the petitioner is 
built on the contention that here an ulterior aim is wrought into the very 
structure of the act, and what is even more important that the aim is not 
only ulterior, but essentially unlawful. In particular, the 90 per cent 
credit is relied upon as supporting that conclusion. But before the stat- 
ute succumbs to an assault upon these lines, two propositions must be 
made out by the assailant. Cincinnati Soap Co. v. United States, supra. 
There must be a showing in the first place that separated from the credit 
the revenue provisions are incapable of standing by themselves. There 
must be a showing in the second place that the tax and the credit in com- 
bination are weapons of coercion, destroying or impairing the autonomy 
of the states. The truth of each proposition being essential to the success 
of the assault, we pass for convenience to a consideration of the second, 
without passing to inquire whether there has been a demonstration of 
the first. 

To draw the line intelligently between duress and inducement there is 
need to remind ourselves of facts as to the problem of unemployment 
that are now matters of common knowledge. West Coast Hotel Co. v. 
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Parrish, 300 U. S. 379. The relevant statistics are gathered in the brief 
of counsel for the Government. Of the many available figures a few 
only will be mentioned. During the years 1929 to 1936, when the coun- 
try was passing through a cyclical depression, the number of the unem- 
ployed mounted to unprecedented heights. Often the average was more . 
than 10 million; at times a peak was attained of 16 million or more. © 
Disaster to the breadwinner meant disaster to dependents. Accordingly 
the roll of the unemployed, itself formidable enough, was only a partial 
roll of the destitute or needy. The fact developed quickly that the states 
were unable to give the requisite relief. The problem had become na- 
tional in area and dimensions. There was need of help from the nation 
if the people were not to starve. It is too late today for the argument to 
be heard with tolerance that in a crisis so extreme the use of the moneys 
of the nation to relieve the unemployed and their dependents is a use for 
any purpose narrower than the promotion of the general welfare. 

The parens patriae has many reasons—fiscal and economic as 
well as social and moral—for planning to mitigate disasters that bring 
these burdens in their train. 

In the presence of this urgent need for some remedial expedient, the 
question is to be answered whether the expedient adopted has overleapt 
the bounds of power.. The assailants of the statute say that its dominant 
end and aim is to drive the state legislatures under the whip of economic 
pressure into the enactment of unemployment compensation laws at the 
bidding of the central government. Supporters of the statute say that 
its operation is not constraint, but the creation of a larger freedom, the 
states and the nation joining in a cooperative endeavor to avert a com- 
mon evil. Before Congress acted, unemployment compensation insur- 
ance was still, for the most part, a pruject and no more. Wisconsin was 
the pioneer. Her statute was adopted in 1931. At times bills for such 
insurance were introduced elsewhere, but they did not reach the stage of 
law. In 1935, four states (California, Massachusetts, New Hampshire 
and New York) passed unemployment laws on the eve of the adoption of 
the Social Security Act, and two others did likewise after the federal act 
and later in the year. The statutes differed to some extent in type, but 
were directed to a common end. In 1936, twenty-eight other states fell 
in line, and eight more the present. year. But if states had been holding 
back before the passage of the federal law, inaction was not owing, for 
the most part, to the lack of sympathetic interest. Many held back 
through alarm lest in laying such a toll upon their industries, they would 
place themselves in a position of economic disadvantage as compared 
with neighbors or competitors. See House Report, No. 615, 74th Con- 
gress, Ist session, p. 8; Senate Report, No. 628, 74th Congress, 1st ses- 
sion, p. 11. Two consequences ensued. One was that the freedom of a 
state to contribute its fair share to the solution of a national problem 
was paralyzed by fear. The other was that in so far as there was failure 
by the states to contribute relief according to the measure of their capac- 
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ity, a disproportionate burden, and a mountainous one, was laid upon 
the resources of the Government of the nation. . 

The Social Security Act is an attempt to find a method by which all 
these public agencies may work together to a common end. Every dollar 
of the new taxes will continue in all likelihood to be used and needed by 
the nation as long as states are unwilling, whether through timidity or 
for other motives, to do what can be done at home. At least the infer- 
ence is permissible that Congress so believed, though retaining undimin- 
ished freedom to spend the money as it pleased. On the other hand ful- 
fillment of the home duty will be lightened and encouraged by crediting 
the taxpayer upon his account with the Treasury of the nation to the ex- 
tent that his contributions under the laws of the locality have simplified 
or diminished the problem of relief and the probable demand upon the 
resources of the fisc. Duplicated taxes, or burdens that approach them, 
are recognized hardships that government, state or national, may prop- 
erly avoid. . . . If Congress believed that the general welfare would 
better be promoted by relief through local units than by the system then 
in vogue, the codperating localities ought not in all fairness to pay a 
second time. 

Who then is coerced through the operation of this statute? Not the 
taxpayer. He pays in fulfillment of the mandate of the local legislature. 
Not the state. Even now she does not offer a suggestion that in passing 
the unemployment law she was affected by duress. . . . For all 
that appears she is satisfied with her choice, and would be sorely dis- 
appointed if it were now to be annulled. The difficulty with the peti- 
tioner’s contention is that it confuses motive with coercion. ‘‘ Every 
tax is in some measure regulatory. To some extent it interposes an 
economic impediment to the activity taxed as compared with others not 
taxed.’’  Sonzinsky v. United States, supra. In like manner every re- 
bate from a tax when conditioned upon conduct is in some measure a 
temptation. But to hold that motive or temptation is equivalent to 
coercion is to plunge the law in endless difficulties. The outcome of such 
a doctrine is the acceptance of a philosophical determinism by which 
choice becomes impossible. Till now the law has been guided by a 
robust common sense which assumes the freedom of the will as a work- 
ing hypothesis in the solution of its problems. The wisdom of the 
hypothesis has illustration in this case. Nothing in the case suggests 
the exertion of a power akin to undue influence, if we assume that such a 
concept can ever be applied with fitness to the relations between state 
and nation. Even on that assumption the location of the point at which 
pressure turns into compulsion, and ceases to be inducement, would be a 
question of degree,—at times, perhaps, of fact. The point had not been 
reached when Alabama made her choice. We cannot say that she was 
acting, not of her unfettered will, but under the strain of a persuasion 
equivalent to undue influence, when she chose to have relief administered 
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under laws of her own making, by agents of her own selection, instead of 
under federal laws, administered by federal officers, with all the ensuing 
evils, at least to many minds, of federal patronage and power. There 
» would bea strange irony, indeed, if her choice were now to be annulled 
on the basis of an assumed duress in the enactment of a statute which her 
courts have accepted as a true expression of her will. .Beeland Whole- 
sale Co. v. Kaufman, supra, 234 Ala. 249, 114 So. 516. We think the 
choice must stand. 

In ruling as we do, we leave many questions open. We do not say that 
a tax is valid, when imposed by act of Congress, if it is laid wpon the con- 
dition that a state may escape its operation through the adoption of a 
statute unrelated in subject matter to activities fairly within the scope of 
national policy and power. No such question is before us. In the tender 
of this credit Congress does not intrude upon fields foreign to its fune- 
tion. The purpose of its intervention, as we have shown, is to safeguard 
its own treasury and as an, incident to that protection to place the states 
upon a footing of equal opportunity. Drains upon its own resources are 
to be checked ; obstructions to the freedom of the states are to be leveled. 

‘It is one thing to impose a tax dependent upon the conduct of the tax- 
payers, or of the state in which they live, where the conduct to be stimu- 
lated or discouraged is unrelated to the fiscal need subserved by the tax 
in its normal operation, or to any other end legitimately national. The 
Child Labor Tax Case, 259 U.S. 20, and Hill v. Wallace, 259 U.S. 44, 
were decided in the belief that the statutes there condemned were ex- 
posed to that reproach. Cf. United States v. Constantine, 296 U. S. 287. 
It is quite another thing to say that a tax will be abated upon the doing 
of an act that will satisfy the fiscal need, the tax and the alternative be- 
ing approximate equivalents. In such cireumstances, if in no others, 
inducement or persuasion does not go beyond the bounds of power. We 
do not fix the outermost line. Enough for present purposes that wher- 
ever the line may be, this statute is within it. Definition more precise 
must abide the wisdom of the future. . .. \ 

United States v. Butler, supra, is cited by petitioner as a decision to 
the contrary. . . . The decision was by a divided court, a minority 
taking the view that the objections were untenable. None of them is 
applicable to the situation here developed. 

(a) The proceeds of the tax in controversy are not onsen: for a 
special group. 

(b) The unemployment compensation law which is a condition of the 
credit has had the approval of the state and could not be a law with- 

Pout its. 

(ce) The condition is not linked to an irrevocable agreement, for the 

state at its pleasure may repeal its unemployment law (Section 903(a) 
(6) ), terminate the credit, and place itself where it was before the credit 


was accepted. 
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(d) The condition is not directed to the attainment of an unlawful 
end, but to an end, the relief of unemployment, for which nation and 
state may lawfully cooperate. 

Fourth: The statute does not call for a surrender by the states of 
powers essential to their quasi-sovereign existence. ; 

[The Court here analyzes the criteria to which a state compensation 
system must conform if it is to be accepted by the Board as the basis 
for a credit. ] : 

The inference of abdication [of state powers] thus dissolves in thin- 
nest air when the deposit is conceived of as dependent upon a statutory 
consent, and not upon a contract effective to create a duty. By this we 
do not intimate that the conclusion would be different if a contract were 
discovered. Even sovereigns may contract without derogating from their 
sovereignty. Perry v. United States, 294 U. S. 330, 353; 1 Oppenheim, 
International Law, 4th ed., §§ 493, 494; Hall, International Law, 8th 
ed., § 107; 2 Hyde, International Law, § 489. The states are at liberty, 
upon obtaining the consent of Congress, to make agreements with one 
another. Constitution, Art. I, section 10, par. 3. Poole v. Fleeger, 11 
Pet. 185, 209; Rhode Island v. Massachusetts, 12 Pet. 657, 725. We 
find no room for doubt that they may do the like with Congress if the 
essence of their statehood is maintained without impairment. Alabama 
is seeking and obtaining a credit of many millions in favor of her citizens 
out of the Treasury of the nation. Nowhere in our scheme of govern- 
ment—in the limitations express or implied of our federal constitution 
—do we find that she is prohibited from assenting to conditions that will 
assure a fair and just requital for benefits received. But we will not 
labor the point further. An unreal prohibition directed to an unreal 
argument will not vitiate an act of Congress, and cause it to collapse 
in ruin. ; 

The judgment is affirmed. 


Separate opinion of Mr. Justice McRerynoups [dissenting]. 

That portion of the Social Security legislation here under considera- 
tion, I think, exceeds the power granted to Congress. It unduly inter- 
feres with the orderly government of the State by her own people and 
otherwise offends the Federal Constitution. 

In Texas v. White, 7 Wall. 700, 725 (1869), a cause of momentous 
importance, this Court, through Chief Justice Chase, declared— 

“‘But the perpetuity and indissolubility of the Union by no means im- 
plies the loss of distinct and individual existence, or of the right of self- 
government by the States. . . .’’ [supra, p. 3, 1. 41-p. 4, 1. 15.] 

The doctrine thus announced and often repeated, I had supposed was 
firmly established. Apparently the States remained really free to exer- 
cise governmental powers, not delegated or prohibited, without interfer- 
ence by the Federal Government through threats of punitive measures or 
offers of seductive favors. Unfortunately, the decision just announced 
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opens the way for practical annihilation of this theory; and no cloud of 
words or ostentatious parade of irrelevant statistics should be permitted 
to obscure that fact. 

[Here follow extended quotations from a veto message of President 
Pierce sent to the Senate May 3, 1854.] 

No defense is offered for the legislation under review upon the basis of 
emergency. The hypothesis is that hereafter it will continuously benefit 
unemployed members of a class. Forever, so far as we can see, the States 
are expected to function under federal direction concerning an internal 
matter. By the sanction of this adventure, the door is open for progres- 
sive inauguration of others of like kind under which it can hardly be ex- 
pected that the States will retain genuine independence of action. And 
without independent States a Federal Union as contemplated by the 
Constitution becomes impossible. 


Separate opinion of Mr. Justice SUTHERLAND [dissenting]. 

With most of what is said in the opinion just handed down, I concur. 
I agree that the payroll tax levied is an excise within the power of Con- 

“gress; that the devotion of not more than 90% of it to the credit of 
employers in states which require the payment of a similar tax under so- 
called unemployment-tax laws is not an unconstitutional use of the pro- 
ceeds of the federal tax; that the provision making the adoption by 
the state of an unemployment law of a specified character a condition 
precedent to the credit of the tax does not render the law invalid. I 
agree that the states are not coerced by the federal legislation into adopt- 
ing unemployment legislation. : 

But the question with which I have difficulty is whether the adminis- 
trative provisions of the act invade the governmental administrative 
powers of the several states reserved by the Tenth Amendment. 

The people of the United States, by their Constitution, have eaiemedia a 
division of internal governmental powers between the federal govern- 
ment and the governments of the several states—committing to the first 
its powers by express grant and necessary implication; to the latter, or 
to the people, by reservation, ‘‘the powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States.’’ The 
Constitution thus affirms the complete supremacy and independence of 
the state within the field of its powers. Carter v. Carter Coal Co., 298 U. 
S. 238, 295. The federal government has no more authority to invade 
that field than the state has to invade the exclusive field of national gov- 
ernmental power; 

The precise question, fievelone which we are required to answer by, an 
application of these principles is whether the congressional act contem- 
plates a surrender by the state to the federal government, in whole or in 
part, of any state governmental power to administer its own unemploy- 
ment law or the state payroll-tax funds which it has collected for the 
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purposes of that law. An affirmative answer to this question, I think, 
must be made. 

The force of what has been said is not broken by an acceptance of the 
view that the state is not coerced by the federal law. The effect of the 
dual distribution of powers is completely to deny to the states whatever 
is granted exclusively to the nation, and, conversely, to deny to the na- 
tion whatever is reserved exclusively to the states. 

If we are to survive as the United States, the balance between the pow- 
ers.of the nation and those of the states must be maintained. There is 
grave danger in permitting it to dip in either direction, danger—if 
there were no other—in the precedent thereby set for further depar- 
tures from the equipoise. The threat implicit in the present encroach- 
ment upon the administrative functions of the states is that greater 
encroachments, and encroachments upon other functions, will fol- 
low. 


Mr. Justice VAN DEVANTER joins in this opinion. 


Mr. Justice Butumr, dissenting. 


Nore.—For the issue of the constitutionality of a state law, the Alabama Unem- 
ployment Compensation Act, in relation to the due process clause of the Fourteenth 
Amendment, see Carmichael v. Scuthern Coal & Coke Co., 301 U. S. 495, 57 S. Ct. 
868, 81 L. Ed. 1245, 109 A. L. BR. 1329 (1937), post, p. 867. 


HELVERING v. DAVIS. 
301 U. 8. 619, 57 S. Ct. 904, 81 L. Ed. 1307 (1937). 
On Writ of Certiorari to the United States Circuit Court of Appeals. 


Mr. Justice Carpozo delivered the opinion of the court. 

The Social Security Act (Act of August 14, 1935, ¢. 531, 49 Stat. 620, 
42 U. 8. C., ¢. 7 (Supp.)) is challenged once again. 

In No. 837, Steward Machine Co. v. Davis, 301 U. S. 548, decided this 
day, we have upheld the validity of Title IX of the act, imposing an ex- 
cise upon employers of eight or more. In this case Titles VIII and II 
are the subject of attack. Title VIII lays another excise upon employers 
in addition to the one imposed by Title IX (though with different 
exemptions). It lays a special income tax upon employees to be de- 
ducted from their wages and paid by the employers. Title II provides 
for the payment of Old Age Benefits, and supplies the motive and occa- 
sion, in the view of the assailants of the statute, for the levy of the taxes 
imposed by Title VIII. 

[Title VIII lays two different types of tax, an ‘‘income tax on em- 
ployees,’’ and “‘an excise tax on employers,’’ both measured by wages 
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paid during the calendar year. Neither tax is applicable to certain 
types of employment, such as agricultural labor, domestic service, service 
for the national or state governments, and service performed by persons 
who have attained the age of 65 years. For the years 1937 to 1939, 
inclusive, the rate for each tax is fixed at one per-cent. Thereafter the 
rate increases 14 of 1 per cent every three years, until after December 
31, 1948, the rate for each tax reaches 3 per cent. In the computation of 
wages all remuneration is to be included except so much as is in excess 
of $3,000 during the calendar year affected. The income tax on em- 
ployees is to be collected by the employer, who is to deduct the amount 
from the wages ‘‘as and when paid.’’ The proceeds of both taxes are 
to be paid into the Treasury like internal-revenue taxes generally, and 
are not ear-marked in any way. 

Title II has the caption ‘‘Federal Old-Age Benefits.’’ 

The first section of this title creates an ‘account in the United States 
Treasury to be known as the ‘‘Old-Age Reserve Account.’’ No present 
appropriation, however, is made to that account. All that the statute 
does is to authorize appropriations annually thereafter, beginning with 
the fiscal year which ends June 30, 1937. 

Section 202 and later sections prescribe the form: of benefits. The 
principal type is a monthly pension payable to a person after he has at- 
tained the age of 65. The benefits are not to begin before January 1, 
1942. In no event are they to exceed $85 a month. They are to be 
measured (subject to that°limit) by a percentage of the wages, the 
percentage decreasing at stated intervals as the wages become higher. 
In addition to the monthly benefits, provision is made in certain con- 
tingencies for ‘‘lump sum payments’’ of secondary importance. | 

This suit is brought by a shareholder [George P. Davis] of the Edison 
Electric Hluminating Company of Boston, a Massachusetts corporation, 
to restrain the corporation from making the payments and deductions 
called for by the act, which is stated to be void under the Constitution of 
the United States. 

The corporation appeared and answered without raising any issue of 
fact. Later the United States Commissioner of Internal Revenue [G. T. 
Helvering] and the United States Collector for the District of Massachu- 
setts [W. M. Welch], petitioners in this court, were allowed to intervene. 
They moved to strike so much of the bill as has relation to the tax on 
employees, taking the ground that the employer, not being subject to tax 
under those provisions, may not challenge their validity, and that the 
complainant shareholder, whose rights are no greater than those of his 
corporation, has even less standing to be heard on such a question. The | 
intervening defendants also filed an answer which restated the point 
raised in the motion to strike, and maintained the validity of Title VIII 
in all its parts. The District Court held that the tax upon employees 
was not properly at issue, and that the tax upon employers was constitu- 
tional. It thereupon denied the prayer for an injunction, and dismissed 
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the bill. On appeal to the Cireuit Court of Appeals for the First Cir- 
cuit, the decree was reversed, one judge dissenting. 89 F. (2d) 393. 
The court held that Title II was void as an invasion of powers reserved 
by the Tenth Amendment to the states or to the people, and that Title II 
in collapsing carried Title VIII along with it. As an additional reason 
for invalidating the tax upon employers, the court held that it was not 
an excise as excises were understood when the Constitution was adopted. 
A writ of certiorari issued. 

First: Questions as to the remedy invoked by the complainant con- 
front us at the outset. 

[The Court here discusses whether complainant, Davis, could prop- 
erly challenge the payment of the taxes by the company, the majority 
holding that there was ground for equitable relief. ] 

Second: The scheme of benefits created by the provisions of Title II 
is not in contravention of the limitations of the Tenth Amendment. 

Congress may spend money in aid of the ‘‘general welfare.’’ Consti- 
tution, Art. I, section 8; United States v. Butler, 297 U. 8. 1, 65; Stew- 
ard Machine Co. v. Davis, supra. There have been great statesmen in 
our history who have stood for other views. We will not resurrect the 
contest. It is now settled by decision. United States v. Butler, supra. 
The conception of the spending power advocated by Hamilton and 
strongly reinforced by Story has prevailed over that of Madison, which 
has not been lacking in adherents. Yet difficulties are left when the 
power is conceded. The line must still be*drawn between one welfare 
and another, between particular and general. Where this shall be placed 
cannot be known through a formula in advance of the event. There is a 
middle ground or certainly a penumbra in which discretion is at large. 
The discretion, however, is not confided to the courts. The discretion be- 
longs to Congress, unless the choice is clearly wrong, a display of arbi- 
trary power, not an exercise of judgment. This is now familiar law. 
‘“When such a contention comes here we naturally require a showing 
' that by no reasonable possibility can the challenged legislation fall 
within the wide range of discretion permitted to the Congress.’’? United 
States v. Butler, supra, p. 67. Cf. Cincinnati Soap Co. v. United States, 
301 U. S. 308; United States v. Realty Co., 163 U. 8. 427, 440; Head 
Money Cases, 112 U. S. 580, 595. Nor is the concept of the general wel- 
fare static. Needs that were narrow or parochial a century ago may be 
interwoven in our day with the well-being of the nation. What is criti- 
cal or urgent changes with the times. 

The purge of nation-wide calamity that began in 1929 has taught us 
many lessons. Not the least is the solidarity of interests that may once 
have seemed to be divided. Unemployment spreads from state to state, 
the hinterland now settled that im pioneer days gave an avenue of escape. 
Home Building & Loan Association v. Blaisdell, 290 U. S. 398, 442. 
Spreading from state to state, unemployment is an ill not particular but 
general, which may be checked, if Congress so determines, by the re- 
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sources of the nation. If this can have been doubtful until now, our rul- 
ing today in the case of the Steward Machine Co., supra, has set the 
doubt to rest. But the ill is all one or at least not greatly different 
whether men are thrown out of work because there is no longer work to 
do or because the disabilities of age make them incapable of doing it. 
Rescue becomes necessary irrespective of the cause. The hope behind 
this statute is to save men and women from the rigors of the poor house 
as well as from the haunting fear that such a lot awaits them when Jon 
ney’s end is near. 

Congress did not improvise a judgment when it found that the award 
of old age benefits would be conducive to the general welfare. The Presi- 
dent’s Committee on Economie Security made an investigation and re- 
port, aided by a research staff of Government officers and employees, and 
by an Advisory Council and seven other advisory groups. [Report to 
the President of the Committee on Economic Security, 1935.] Exten- 
sive hearings followed before the House Committee on Ways and Means, 
and the Senate Committee on Finance. A great mass of evidence was 
brought together supporting the poliey which finds expression in the act. 
Among the relevant facts are these: The number of persons in the 
United States 65 years of age or over is increasing proportionately as 
well as absolutely. What is even more important the number of such 
persons unable to take care of themselves is growing at a threatening 
pace. More and more our population is becoming urban and industrial 
instead of rural and agricultural. The evidence is impressive that 
among industrial workers the younger men and women are preferred 
over the older. In times of retrenchment the older are commonly the 
first to go, and even if retained, their wages are likely to be lowered. 
The plight of men and women at so low an age as 40 is hard, almost 
hopeless, when they are driven to seek for reemployment. Statistics are 
in the brief. A few illustrations will be chosen from many there col- 
lected. In 1930, out of 224 American factories investigated, 71, or al- 
most one-third, had fixed maximum hiring age limits; in 4 plants the 
limit was under 40; in 41 it was under 46. In the other 153 plants there 
were no fixed limits, but in practice few were hired if they were over 50 
years of age. With the loss of savings inevitable in periods of idleness, 
the fate of workers over 65, when thrown out of work, is little less than 
desperate. A recent study of the Social Security Board informs us that 
“fone -fifth of the aged in the United States were receiving old-age assist- 
ance, emergency relief, institutional care, employment under the works 
program, or some other form of aid from public or private funds; two- 
fifths to one-half were dependent on friends and relatives; one-eighth 
had some income from earnings; and possibly one-sixth had some savings 
or property. Approximately three out of four persons 65 or over were 
probably dependent wholly or partially on others for support.’’ [Kco- 
nomic Insecurity in Old Age (Social Security Board, 1937), 


p. 15.] 
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The problem is plainly national in area and dimensions. Moreover, 
laws of the separate states cannot deal with it effectively. Congress, at 
least, had a basis for that belief. States and local governments are often 
lacking in the resources that are necessary to finance an adeguate pro- 
gram of security for the aged. This is brought out with @ wealth of 
illustration in recent studies of the problem. Apart from the failure of 
resources, states and local governments are at times reluctaue to increase 
so heavily the burden of taxation to be borne by their residents for fear 
of placing themselves in a position of economic disadvantage as com- 
pared with neighbors or competitors. We have seen this in our study of 
the problem of unemployment compensation. Steward Machine Co. v. 
Davis, supra. A system of old age pensions has special dangers of its 
own, if put in force in one state and rejected in another. The existence 
of such a system is a bait to the needy and dependent elsewhere, encour- 
aging them to migruve and seek a haven of repose. Only a power that is 
national can serve the interests of all. 

Whether wisdom or unwisdom resides in the scheme of benefits set 
forth in Title II, it is not for us to say. The answer to such inquiries 
must come from Congress, not the courts. Our concern here as often is 
with power, not with wisdom. Counsel for respondent has recalled to us 
the virtues of self-reliance and frugality. There is a possibility, he says 
that aid from a paternal government may sap those sturdy virtues and 
breed a race of weaklings. If Massachusetts so believes and shapes her 
laws in that conviction, must her breed of sons be changed, he asks, be- 
cause some other philosophy of government finds favor in the halls of 
Congress? But the answer is not doubtful. One might ask with equal 
reason whether the system of protective tariffs is to be set aside at will in 
one state or another whenever local policy prefers the rule of laissez 
faire. The issue is a closed one. It was fought out long ago. When 
money is spent to promote the general welfare, the concept of welfare or 
the opposite is shaped by Congress, not the states. So the concept be not 
arbitrary, the locality must yield. Constitution, Art. VI, Par. 2. 

Third: Title II being valid, there is no occasion to inquire whether 
Title VIII would have to fall if Title II were set at naught. 

Fourth: The tax upon employers is a valid excise or duty upon the 
relation of employment. 

As to this we need not add to our opinion in Steward Machine Co. v. 
Davis, supra, where we considered a like question in respect of Title IX. 

Fifth: The tax is not invalid as a result of its exemptions. 

Here again the opinion in Steward Machine Co. v. Davis, supra, says 
all that need be said. 

Sixth: The decree of the Court of Appeals should be reversed and 
that of the District Court affirmed. 


Mr. Justice McReynoups and Mr. Justice Bururr are of opinion 
that the provisions of the Act here challenged are repugnant to the 
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Tenth Amendment, and that the decree of the Circuit Court of Appeals - 
should be affirmed. 


Nore.—In Sonzinsky v. United States, 300 U. 8. 506, 57 S. Ct. 554, 81 L. Ed. 772 
(1937), involving the power of Congress, by the National Firearms Act of 1934, 
to impose an annual license tax on dealers in firearms, the Court, in upholding the 
law, used broad language in respect to the power of Congress to select subjects 
of taxation and to lay taxes having a regulatory effect. 


Every tax is in some measure regulatory. To some extent it imposes an 
economic impediment to the activity taxed as compared with others not taxed. 
But a tax is not any the less a tax because it has a regulatory effect, 

Inquiry into the hidden motives which may move Congress to exercise a power 
constitutionally conferred upon it is beyond the competency of courts. . . . 
They will not undertake, by collateral inquiry as to the measure of the regula- 
tory effect of a tax, to ascribe to Congress an attempt, under guise of taxation, 
to exercise another power denied by the Federal Constitution. 


In spite of these broad statements the Court nevertheless distinguished the tax 
in the instant case from that in the Child Labor Cases, above p. 167, and from the 
tax in Hill v. Wallace, above p. 172. 

The scope of the taxing power of Congress, the relation between taxation and 
regulation, and the conception of the ‘‘generai welfare’’ as distinct from the ad- 
vantages which might acerue to the particular individuals who bear the burden of 
taxation are problems which the Supreme Court has been obliged to meet by the 
exercise of practical judgment as well as by the application of legal principles. 
Hence in making the distinction between direct and indirect taxes, in drawing the 
line between those Federal and State agencies which must be exempted from taxation, 
as being an integral part of the respective governments, and others that may not 
claim exemption, and in determining the uses to which the revenues of the Federal 
Government may be put, the Court inevitably has found itself in the arena of 
political and economic controversy. In such a situation the Court can only peg 
its way forward, seeking always to maintain the general principles of the federal 
system while taking into account the necessary adjustments of principle to the 
changing conditions of national life. It is to be expected, therefore, that the Court 
should seek to correct in subsequent decisions the mistaken tendencies of earlier 
decisions. Too rigid fidelity to the rule of stare decisis might, when circumstances 
have radically altered, prove to be actually a departure from the rule. 


CHAPTER IV 


POWERS OF CONGRESS: INTERSTATE AND FOREIGN 
COMMERCE 


A. What Is Interstate Commerce, in General 


1. NAVIGATION, TRANSPORTATION, COMMUNICATION 


GIBBONS v. OGDEN. 
9 Wheat. 1, 6 L. Ed. 23 (1824). 


Appeal from the Court for the Trial of Impeachments and Correction 
of Errors of the State of New York. 

Aaron Ogden filed his bill in the court of chancery of that state, 
against Thomas Gibbons, setting forth the several acts of the legislature 
thereof, enacted for the purpose of securing to Robert R. Livingston and 
Robert Fulton, the exclusive navigation of all the waters within the 
jurisdiction of that state, with boats moved by fire or steam, for a term 
of years which has not yet expired; and authorizing the chancellor to 
award an injunction, restraining any person whatever from navigating 
those waters with boats of that description. 

The bill stated an assignment from Livingston and Fulton to one John 
R. Livingston, and from him to the complainant, Ogden, of the right 
to navigate the waters between Elizabethtown and other places in Nev. 
Jersey, and the city of New York; and that Gibbons, the defendant 
below, was in possession of two steamboats, called the Stoudinger and 
the Bellona, which were actually employed in running between New 
York and Elizabethtown, in violation of the exclusive privilege conferred 
on the complainant, and praying an injunction to restrain the said 
Gibbons from using the said boats, or any other propelled by fire or 
steam, in navigating the waters within the territory of New York. 

The injunction having been awarded, the answer of Gibbons was filed, 
in which he stated that the boats employed by him were duly enrolled 
and licensed, to be employed in carrying on the coasting trade, under 
the act of congress, passed the 18th of February, 1793, ¢. 8 (1 Stats. at 
Large, 305), entitled, ‘‘an act for enrolling and licensing ships and 
vessels to be employed in the coasting trade and fisheries, and for regu- 
lating the same.’’ And the defendant insisted on his right, in virtue of 
such license, to navigate the waters between Elizabethtown and the city 
of New York, the said acts of the legislature of the state of New York to 
the contrary notwithstanding. 
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At the hearing, the chancellor * perpetuated the injunction, being of 
the opinion that the said acts were not repugnant to the constitution and 
laws of the United States, and were valid. This decree was affirmed in 
the court for the trial of impeachments and correction of errors, which | 
is theyhighest court of law and equity in the state, before which the cause 
could be carried, and it was thereupon brought to this court by appeal. 


MarsuHa.u, Cu. J., delivered the opinion of the court. : 

The appellant contends, that this decree is erroneous, because the laws 
which purport to give the exclusive privilege it sustains, are repugnant 
to the constitution and the laws of the United States. 

They are said to be repugnant—lIst. To that clause in the constitution 
which authorizes congress to regulate commerce. 2d. To that which au- 
thorizes congress to promote the»progress of science and useful arts. 

The state of New York maintains the constitutionality of these laws; 
and their legislature, their council of revision, and their judges, have 
repeatedly concurred in this opinion. It is supported by great names— 
by names which have all the titles to consideration that virtue, intelli- 
gence and office can bestow. No tribunal can approach the decision of 
this question without feeling a just and real respect for that opinion 
which is sustained by such authority ; but it is the province of this court, 
while it respects, not to bow to it implicitly; and the judges must exer- 
cise, in the examination of the subject, that understanding which Provi- 
dence has bestowed upon them, with that independence which the people 
of the United States expect from this department of the government. 

As preliminary to the very able discussions of the’ constitution, which 
we have heard from the bar, and as having some influence on its con- 
struction, reference has been made to the political situation of these 
states, anterior to its formation. It has been said, that they were sov- 
ereign, were completely independent, and were connected with each other 
only by a league. This is true. But when these allied sovereigns con- 
verted their league into a government, when they converted their con- 
gress of ambassadors, deputed to deliberate on their common concerns, 
and to recommend measures of general utility, into a legislature, em- 
powered to enact laws on the most interesting subjects, the whole charac- 
ter in which the states appear, underwent a change, the extent of which 
must be determined by a fair consideration of the instrument by which 
that change was effected. 

This instrument contains an enumeration of powers expressly granted 
by the people to their government. It has been said, that these powers 
ought to be construed strictly. But why ought they to be so construed? 
Ts there one sentence in the constitution which gives countenance to this 
rule? In the last of the enumerated powers, that which grants, expressly, 


*The distinguished jurist James Kent. 
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the means for carrying all others into execution, congress is authorized 
‘‘to make all laws which shall be necessary and proper’’ for the purpose. 
But this limitation on the means which may be used, is not extended to 
the powers which are conferred; nor is there one sentence in the consti- 
tution, which has been pointed out by the gentlemen of the bar, or which 
we have been able to discern, that prescribes this rule. We do not, there- 
fore, think ourselves justified in adopting it. What do gentlemen mean, 
by a strict construction? If they contend only against that enlarged con- 
struction, which would extend words beyond their natural and obvious 
import, we might question the application of the term, but should not 
controvert the principle. If they contend for that narrow construction 
which, in support of some theory not to be found in the constitution, 
would deny to the government those powers which the words of the 
grant, as usually understood, import, and which are consistent with the 
general views and objects of the instrument—for that narrow construc- 
tion, which would cripple the government, and render it unequal to the 
objects for which it is declared to be instituted, and to which the powers 
given, as fairly understood, render it competent—then we cannot per- 
ceive the propriety of this strict construction, nor adopt it as the rule 
by which the constitution is to be expounded. As men whose intentions 
require no concealment, generally employ the words which most directly 
and aptly express the ideas they intend to convey, the enlightened 
patriots who framed our constitution, and the people who adopted it, 
must be understood to have employed words in their natural sense, and 
to have intended what they have said. If, from the imperfection of 
human. language, there should be serious doubts respecting the extent 
of any given power, it is a well settled rule, that the objects for which 
it was given, especially, when those objects are expressed in the instru- 
ment itself, should have great influence in the construction. We know 
of no reason for excluding this rule from the present case. The grant 
does not convey power which might be beneficial to the grantor, if re- 
tained by himself, or which can enure solely to the benefit of the 
grantee ; but is an investment of power for the general advantage; in the 
hands of agents selected for that purpose; which power can never be ex- 
ercised by the people themselves, but must be placed in the hands of 
agents, or lie dormant. We know of no rule for construing the extent of 
such powers, other than is given by the language of the instrument 
which confers them, taken in connection with the purposes for which 
they were conferred. - 

The words are: ‘‘congress shall have power to regulate commerce with 
foreign nations, and among the several states, and with the Indian 
tribes.’’ The subject to be regulated is commerce; and our constitution 
being, as was aptly said at the bar, one of enumeration, and not of defini- 
tion, to ascertain the extent of the power, it becomes necessary to settle 
the meaning of the word. The counsel for the appellee would limit it to 
traffic, to buying and selling, or the interchange of commodities, and do 
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not admit that it comprehends navigation. This would restrict a general 
term, applicable to many objects, to one of its significations. Commerce, 
undoubtedly, is traffic, but it is something more—it is intercourse. It 
describes the commercial intercourse between nations, and parts of na- 
tions, in all its branches, and is regulated by prescribing rules for carry- 
ing on that intercourse. The mind can scarcely conceive a system for 
regulating commerce between nations which shall exclude all laws con- 
cerning navigation, which shall be silent on the admission of the vessels 
of the one nation into the ports of the other, and be confined to prescrib- 
ing rules for the conduct of individuals, in the actual employment of 
buying and selling or of barter. 

If commerce does not include navigation, the government of the Union 
has no direct power over that subject, and can make no law prescribing 
what shall constitute American vessels, or requiring that they shall be 
navigated by American scamen. Yet this power has been exercised from 
the commencement of the government, has been exercised with the con- 
sent of all, and has been understood by all to be a commercial regulation. 
All America understands, and has uniformly understood, the word 
‘‘commerce,’’ to comprehend navigation. It was so understood, and 
must have been so understood, when the constitution was framed. The 
power over commerce, including navigation, was one of the primary 
objects for which the people of America adopted their government, and 
must have been contemplated in forming it. The convention must have 
used the word in that sense, because all have understood it in that sense; 
and the attempt to restrict it comes too late. 

The word used in the constitution, then, comprehends, and has been 
always understood to comprehend, navigation within its meaning; and 
a power to regulate navigation, is as expressly granted, as if that term 
had been added to the word ‘‘commerce.”’ 

To what commerce does this power extend? The constitution informs 
us, to commerce ‘‘with foreign nations, and among the several .states, 
and with the Indian tribes.’’ It has, we believe, been universally ad- 
mitted, that these words comprehend every species of commercial inter- 
course between the United States and foreign nations. No sort of trade 
can be carried on between this country and any other, to which this 
power does not extend. It has been truly said, that commerce, as the 
word is used in the constitution, is a unit, every oe of which is indi- 
cated by the term. 

If this be the admitted meaning of the word, in its application to 
foreign nations, it must carry the same meaning throughout the sentence, 
and remain a unit, unless there be some plain intelligible cause which 
alters it. The subject to which the power is next applied, is to com- 
merce, ‘‘among the several states.’? The word ‘“‘among’’ means inter- 
mingled with. A thing which is among others, is intermingled with 
them. Commerce among the states, cannot stop at the external bound- 
ary line of each state, but may be introduced into the interior. It is 
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not intended to say, that these words comprehend that commerce, which 
is completely internal, which is carried on between man and man in a 
state, or between different parts of the same state, and which does not 
extend to or affect other states. Such a power would be inconvenient, 
and is certainly unnecessary. Comprehensive as the word ‘‘among’’ 
is, it may very properly be restricted to that commerce which concerns 
more states than one. . . . The completely internal commerce of a 
state, then, may be considered as reserved for the state itself. 

But, in regulating commerce with foreign nations, the power of con- 
gress does not stop at the jurisdictional lines of the several states. It 
would be a very useless power, if it could not pass those lines. The com- 
merce of the United States with foreign nations is that of the whole 
United States; every district has a right to participate in it. The deep 
streams which penetrate our country in every direction pass through the 
interior of almost every state in the Union, and furnish the means of 
exercising this right. If congress has the power to regulate it, that power 
must be exercised whenever the subject exists. If it exists within 
the states, if a foreign voyage may commence or terminate at a port with- 
in a state, then the power of congress may be exercised within a state. 

This principle is, if possible, still more clear, when applied to com- 
merce ‘‘among the several states.’’ They either join each other, in which 
case they are separated by a mathematical line, or they are remote from 
each other, in which ease other states lie between them. What is com- 
merce ‘‘among’’ them; and how is it to be conducted? Can a trading 
expedition between two adjoining states, commence and terminate out- 
side of each? And if the trading intercourse be between two states re- 
mote from each other, must it not commence in one, terminate in the 
other, and probably pass through a third? Commerce among the states 
must, of necessity, be commerce with the states. In the regulation of 
trade with the Indian tribes, the action of the law, especially, when 
the coystitution was made, was chiefly within a state. The power of con- 
gress, then, whatever it may be, must be exercised within the territorial 
jurisdiction of the several states. The sense of the nation on this subject, 
is unequivocally manifested by the provisions made in the laws for 
transporting goods, by land, between Baltimore and Providence, be- 
tween New York and Philadelphia, and between Philadelphia and 
Baltimore. 

We are now arrived at the inquiry—what is this power? It is the 
power to regulate; that is, to prescribe the rule by which commerce is to 
be governed. This power, like all others vested in congress, is complete 
in itself, may be exercised to its utmost extent, and acknowledges no 
limitations, other than are prescribed in the constitution. ‘These are 
expressed in plain terms, and do not affect the questions which arise 
in this case, or which have been discussed at the bar. If, as has always 
been understood, the sovereignty of congress, though limited to specified 
objects, is plenary as to those objects, the power over commerce with 
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foreign nations, and among the several states, is vested in congress as 
absolutely as it would be in a single government, having in its constitu- 
tion the same restrictions on the exercise of the power as are found in 
the constitution of the United States. The wisdom and the discretion 
of congress, their identity with the people, and the influence which their 
constituents possess at elections, are, in this, as in many other instances, 
as that, for example, of declaring war, the sole restraints on which they 
have relied, to secure them from its abuse. They are the restraints on 
which the people must often rely solely, in all representative govern- 
ments. The power of congress, then, comprehends navigation, within 
the limits of every state in the Union; so far as that navigation may he, 
in any manner, connected with ‘‘commerce with foreign nations, or 
among the several states, or with the Indian tribes.’’ It may, of conse- 
quence, pass the jurisdictional line of New York, and act upon the very 
waters to which the prohibition now under consideration applies. But 
it has been urged, with great earnestness, that although the power of 
congress to regulate commerce with foreign nations, and among the sev- 
eral states, be co-extensive with the subject itself, and have no other 
limits than are prescribed in the constitution, yet the states may sev- 
erally exercise the same power, within their respective jurisdictions. In 
support of this argument, it is said, that they possessed it as an insep- 
arable attribute of sovereignty, before the formation of the constitution, 
and still retain it, except so far as they have surrendered it by that 
instrument; that this principle results from the nature of the govern- 
ment, and is secured by the tenth amendment; that an affirmative grant 
of power is not exclusive, unless in its own nature it be such that the 
continued exercise of it by the former possessor is inconsistent with the 
grant, and that this is not of that description. The appellant, conceding 
these postulates, except the last, contends, that full power to regulate 
a particular subject, implies the whole power, and leaves no residuum; 
that a grant of the whole is incompatible with the existence of a right 
in another to any part of it. Both parties have appealed to the consti- 
tution, to legislative acts, and judicial decisions; and have drawn argu- 
ments from all these sources, to support and illustrate the propositions 
they respectively maintain. . 

In discussing the question, whether this power [of regulating com- 
merce] is still in the states, in the case under consideration, we may dis- 
miss from it the inquiry, whether it is surrendered by the mere grant of 
congress, or is retained until congress shall exercise the power. We 
may dismiss that inquiry, because it has been exercised, and the regula- 
tions which congress deemed it proper to make, are now in full opera- 
tion. The sole question is, can a state regulate commerce with foreign 
nations and among the states while congress is regulating it? 

In our complex system, presenting the rare and difficult scheme of 
one general government, whose action extends over the whole, but which 
possesses only certain enumerated powers; and of numerous state gov- 
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‘ernments, which retain and exercise all powers not delegated to the 
Union, contests respecting power must arise. Were it even otherwise, 
the measures taken by the respective governments to execute their ac- 
knowledged powers, would often be of the same description, and might, 
sometimes, interfere. This, however, does not prove that the one is exer- 
cising, or has a right to exercise, the powers of the other. 

The act passed in 1808 (2 U.S. Stat. 205), prohibiting the importation 
of slaves into any state which shall itself prohibit their importation, im- 
plies, it is said, an admission that the states possessed the power to ex- 
clude or admit them; from which it is inferred, that they possess the 
same power with respect to other articles. If this inference were cor- 
rect, if this power was exercised, not under any particular clause in the 
constitution, but in virtue of a general right over the subject of com- 
merce, to exist as long as the constitution itself, it might now be exer- 
cised. Any state might now import African slaves into its own territory. 
But it is obvious, that the: power of the states over this subject, previous 
to the year 1808, constitutes an exception to the power of congress to 
regulate commerce, and the exception is expressed in such words, as to 
manifest clearly the intention to continue the pre-existing right of the 
states to admit or exclude, for a limited period. The words are, ‘‘the 
migration or importation of such persons as any of the states, now exist- 
ing, shall think proper to admit, shall not be prohibited by the congress, 
prior to the year 1808.’’ The whole object of the exception is, to preserve 
the power of those states which might be disposed to exercise it; and its 
language seems to the court to convey this idea unequivocally. The pos- 
session of this particular power, then, during the time limited in the 
constitution, cannot be admitted to prove the possession of any other 
similar power. 

It has been said that the act of August 7, 1789, acknowledges a con- 
current power in the states to regulate the conduct of pilots, and hence 
is inferred an admission of their concurrent right with congress to regu- 
late commerce with foreign nations, and amongst the states. But this in- 
ference is not, we think, justified by the fact. Although congress cannot 
enable a state to legislate, congress may adopt the provisions of a state 
on any subject. When the government of the Union was brought into 
existence, it found a system for the regulation of its pilots in full force 
in every state. The act which has been mentioned, adopts this system, 
and gives it the same validity as if its provisions had been specially made 
by congress. But the act, it may be said, is prospective also, and the 
adoption of laws to be made in future, presupposes the right in the maker 
to legislate on the subject. . . . But the adoption of the state system 
being temporary, being only ‘‘until further legislative provision shall 
be made by congress,’’ shows, conclusively, an opinion, that congress 
could control the whole subject, and might adopt the system of the 
states, or provide one of its own. 
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These acts were cited at the bar for the purpose of showing an opinion 
in congress, that the states possess, concurrently with the legislature of 
the Union, the power to regulate commerce with foreign nations and 
among the states. Upon reviewing them, we think, they do not establish 
the proposition they were intended to prove. They show the opinion, 
that the states retain powers’ enabling them to pass the laws to which 
allusion has been made, not that those laws proceed from the particular 
power which has been delegated to congress. 

It has been contended by the counsel for the appellant, that, as the 
word ‘‘to regulate’’ implies in its nature, full power over the thing to be 
regulated, it excludes, necessarily, the action of all others that would 
perform the same operation on the same thing. That regulation is de- 
signed for the entire result, applying to those parts which remain as 
they were, as well as to those which are altered. It produces a uniform 
whole, which is as much disturbed and deranged by changing what the 
regulating power designs to leave untouched, as that on which it has 
operated. There is great force in this argument, and the court is not 
satisfied that it has been refuted. 

Since, however, in exercising the power of regulating their own purely 
internal affairs, whether of trading or police, the states may sometimes 
enact laws, the validity of which depends on their interfering with, and 
being contrary to, an act of congress passed in pursuance of the consti- 
tution, the court will enter upon the inquiry, whether the laws of New 
York, as expounded by the highest tribunal of that state, have, in their 
application to this case, come into collision with an act of congress, and 
deprived a citizen of a right to which that act entitles him. Should this 
collision exist, it will be immaterial, whether those laws were passed in 
virtue of a concurrent power ‘‘to regulate commerce with foreigu nations 
and among the several states,’’ or, in virtue of a power to regulate their 
domestic trade and police. In one case and the other, the acts of New 
York must yield to the law of congress, and the decision sustaining the 
privilege they confer, against a right given by a law of the Union, must 
be erroneous. 

But if the license be a permit to carry on the coasting trade, the re- 
spondent denies that these boats were engaged in that trade, or that the 
decree under consideration has restrained them from prosecuting it. 
The boats of the appellant were, we are told, employed in the transpor- 
tation of passengers; and this is no part of that commerce which con- 
gress may regulate. 

If, as our whole course of legislation on this subject shows, the power 
of congress has been universally understood in America, to comprehend 
navigation, it is a very persuasive, if not a conclusive, argument, to 
prove that the construction is correct; and, if it be correct, no clear dis- 
tinction is perceived between the power to regulate vessels employed in 
transporting men for hire, and property for hire. The subject is trans- 
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ferred to congress, and no exception to the grant can be admitted, which 
is not proved by the words, or the nature of the thing. A coasting vessel 
employed in the transportation of passengers, is as much a portion of 
the American marine, as one employed in the transportation of a cargo; 
and no reason is perceived, why such vessel should be withdrawn from 
the regulating power of that government, which has been thought best 
fitted for the purpose generally. 

The questions, then, whether the conveyance of passengers be 
a part of the coasting trade, and whether a vessel can be protected in 
that occupation by a coasting license, are not, and cannot be, raised in 
this case. The real and sole question seems to be, whether a steam ma- 
chine, in actual use, deprives a vessel of the privileges conferred by a 
license. 

In considering this question, the first idea which presents itself is, 
that the laws of congress for the regulation of commerce, do not look 
to the principle by which vessels are moved. That subject is left entirely 
to individual discretion ; and in that vast and complex system of legisla- 
tive enactment concerning it, which embraces everything which the legis- 
lature thought it necessary to notice, there is not, we believe, one word 
respecting the peculiar principle by which vessels are propelled through 
the water, except what may be found in a single act, granting a particu- 
lar privilege to steamboats. With this exception, every act, either pre- 
scribing duties, or granting privileges, applies to every vessel, whether 
navigated by the instrumentality of wind or fire, of sails or machinery. 
“The whole weight of proof, then, is thrown upon him who would intro- 
duce a distinction to which the words of the law give no countenance. 
If a real difference could be admitted to exist between vessels carrying 
passengers and others, it has already been observed, that there is no fact 
in this case which can bring up that question. And if the occupation of 
steamboats be a matter of such general notoriety, that the court may 
be presumed to know it, although not specially informed by the record, 
then we deny that the transportation of passengers is their exclusive 
occupation. It is a matter of general history, that, in our western waters, 
their principal employment is the transportation of merchandise; and all 
know, that in the waters of the Atlantic they are frequently so employed. 

But all mquiry into this subject seems to the court to be put com- 
pletely at rest, by the act already mentioned, entitled, ‘‘an act for the 
enrolling and licensing of steamboats.’’ This act authorizes a steamboat 
employed, or intended to be employed, only in a river or bay of the 
United States, owned wholly or in part by an alien, resident within the 
United States, to be enrolled and licensed as if the same belonged to a 
citizen of the United States. This act demonstrates the opinion of con- 
gress, that steamboats may be enrolled and licensed, in common with 
vessels using sails. They are, of course, entitled to the same privileges, 
and can no more be restrained from navigating waters, and entering 
ports which are free to such vessels, than if they were wafted on their 
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voyage by the winds, instead of being propelled by the agency of fire. 
The one element may be as legitimately used as the other, for every com- 
mercial purpose authorized by the laws of the Union; and the act of a 
state inhibiting the use of either, to any vessel having a license under 
the act of congress, comes, we think, in direct collision with that act. 

As this decides the cause, it is unnecessary to enter in an examination 
of that part of the constitution which empowers congress to promote the 
progress of science and the useful arts. 

Reversed and annulled. . . . 


[Mr. Justice JOHNSON delivered a concurring opinion. ] 


Notre.—tThe political controversies attending the making of this historic decision 
may be found in Warren, The Supreme Court, rev. ed. I, 597 ff. Obvious as the 
conclusions of the Court appear to be to-day, they were received at the time with 
sharp condemnation by the more radical representatives of the group of strict con- 
structionists who sought to protect State rights against the growing tendency to- 
wards ‘‘consolidation.’’ 

It should be observed that in this case the Court was interpreting the commerce 
powers of Congress not in positive terms, showing their scope and the character 
of the laws that might be passed in pursuance of them, but rather in terms showing 
the restrictions which the powers of Congress imposed indirectly upon the powers 
of the States. This continued to be the case over the long period of years until 
the new developments of commerce in the seventies and eighties of the last century 
produced legislation of the affirmative character of the Interstate Commerce Act. 


THE DANIEL BALL. 
10 Wall. 557, 19 L. Ed. 999 (1871). 


Appeal from the Circuit Court for the Western District of Michigan. 

[By an act of Congress passed in 1838, 5 Stat. 304, amended in 1852, 
10 Stat. 61, it was provided that steam vessels engaged in transporting 
passengers or merchandise upon ‘‘the bays, lakes, rivers, or other navi- 
gable waters of the United States’’ should be licensed and inspected. In 
1868, the Daniel Ball, a steam vessel which had not been so licensed or 
inspected, was navigating the Grand River between the cities of Grand 
Rapids and Grand Haven, both in the State of Michigan. It was carry- 
ing goods coming from or going to points outside of Michigan, but. was 
not operating in connection with any railway or steamship line although 
at both Grand Haven and Grand Rapids there were railways or steam- 
ship lines which were engaged in interstate traffic. A libel filed against 
the vessel for operating without Federal license or inspection having 
been dismissed by the District Court, the Circuit Court reversed the de- 
cision. The owner of the vessel appealed. | 


Mr. Justice Fieutp .. . delivered the opinion of the court. 


e ° ° 


220 Casrs on ConstituTIONAL Law 


Two questions are presented in this case for our determination. 

First: Whether the steamer was at the time designated in the libel 
engaged in transporting merchandise and passengers on a navigable 
water of the United States within the meaning of the acts of Congress; 
and, 

Second: Whether those acts are applicable to a steamer engaged as 
a common carrier between places in the same State, when a portion of 
the merchandise transported by her is destined to places in other States, 
or comes from places without the State, she not running in connection 
with or in continuation of any line of steamers or other vessels, or any 
railway line leading to or from another State. 

Upon the first of these questions we entertain no doubt. The doctrine 
of the common law as to the navigability of waters has no application in 
this country. Here the ebb and flow of the tide do not constitute the 
usual test, as in England, or any test at all of the navigability of waters. 

Those rivers must be regarded as publi¢ navigable rivers in law 
which are navigable in fact. And they are navigable in fact when they 
are used, or are susceptible of being used, in their ordinary condition, 
as highways for commerce, over which trade and travel are or may be 
conducted in the customary modes of trade and travel on water. And 
they constitute navigable waters of the United States within the meaning 
of the acts of Congress, in contradistinction from the navigable waters of 
the States, when they form in their ordinary condition by themselves, 
or by uniting with other waters, a continued highway over which com- 
merce is or may be carried on with other States or foreign countries in 
the customary modes in which such commerce is conducted by water. 

If we apply this test to Grand River, the conclusion follows that. it 
must be regarded as a navigable water of the United States. From the 
conceded facts in the case the stream is capable of bearing a steamer of 
one hundred and twenty-three tons burden, laden with merchandise and 
passengers, as far as Grand Rapids, a distance of forty miles from its 
mouth in Lake Michigan. And by its junction with the lake it forms a 
continued highway for commerce, both with other States and with for- 
eign countries, and is thus brought under the direct control of Congress 
in the exercise of its commercial power. 

That power authorizes all appropriate legislation for the protection or 
advancement of either interstate or foreign commerce, and for that pur- 
pose such legislation as will insure the convenient and safe navigation of 
all the navigable waters of the United States, whether that legislation 
consists in requiring the removal of obstructions to their use, in prescrib- 
ing the form and size of the vessels employed upon them, or in subject- 
ing the vessels to inspection and license, in order to insure their proper 
construction and equipment. ‘‘The power to regulate commerce,’’ this 
court said in Gilman v. Philadelphia, 3 Wallace, 724, ‘‘comprehends the 
control for that purpose, and to the extent necessary, of all navigable 
waters of the United States which are accessible from a State other than 
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those in which they lie. For this purpose they are the public property 
of the nation, and subject to all the requisite legislation of congress.”’ 

But it is conténded that the steamer Daniel Ball was only engaged in 
the internal commerce of the State of Michigan, and was not, therefore, 
required to be inspected or licensed, even if it be conceded that Grand 
River is a navigable water of the United States; and this brings us to 
the consideration of the second question presented. 

There is undoubtedly an internal commerce which is subject to the con- 
trol of the States. The power delegated to Congress is limited to com- 
merce ‘‘among the several States,’’ with foreign nations, and with the 
Indian tribes. This limitation necessarily excludes from Federal control 
all commerce thus designated, and of course that commerce which is car- 
ried on entirely within the limits of a State, and does not extend to or 
affect other States. Gibbons v. Ogden, 9 Wheaton, 194, 195. In this 
case it is admitted that the steamer was engaged in shipping and trans- 
porting down Grand River, goods destined and marked for other States 
than Michigan, and in receiving and transporting up the river goods 
brought within the State from without its limits; but inasmuch as her 
agency in the transportation was entirely within the limits of the State, 
and she did not run in connection with, or in continuation of, any line 
of vessels or railway leading to other States, it is contended that she: 
was engaged entirely in domestic commerce. But this conclusion does 
not follow. So far as she was employed in transporting goods destined 
for other States, or goods brought from without the limits of Michigan 
and destined to places within that State, she was engaged in commerce 
between the States, and however limited that commerce may have been, 
she was, so far as it went, subject to the legislation of Congress. She was 
employed as an instrument of that commerce; for whenever a commodity 
has begun to move as an article of trade from one State to another, com- 
merce in that commodity between the States has commenced. The fact 
that several different and independent agencies are employed in trans- 
porting the commodity, some acting entirely in one State, and some 
acting through two or more States, does in no respect affect the character 
of the transaction. To the extent in which each agency acts in that trans- 
portation, it is subject to the regulation of Congress. 

It is said that if the position here asserted be sustained, there is no 
such thing as the domestic trade of a State; that Congress may take the 
entire control of the commerce of the country, and extend its regulations 
to the railroads within a State on which grain or fruit is transported to a 
distant market. 

We answer that the present case relates to transportation on the navi- 
gable waters of the United States, and we are not called upon to express 
an opinion upon the power of Congress over interstate commerce when 
carried on by land transportation. And we answer further, that we are 
unable to draw any clear and distinct line between the authority of Con- 
gress to regulate an agency employed in commerce between the States, 
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when that agency extends’ through two or more states, and when it is con- 
fined in its action entirely within the limits of a single State. If its au- 
thority does not extend to an agency in such commerce, when that agency 
is confined within the limits of a State, its entire authority over inter- 
state commerce may be defeated. Several agencies combining, each tak- 
ing up the commodity transported at the boundary line at one end of a 
State, and leaving it at the boundary line at the other end, the Federal 
jurisdiction would be entirely ousted, and the constitutional provision 
would become a dead letter. 
Affirmed. 


PENSACOLA TELEGRAPH CO. v. WESTERN UNION 
TELEGRAPH CO. 


96 U. S. 1, 24 L. Ed. 708 (1878). 


Appeal from the Circuit Court of the United States for the Northern 
District of Florida. 

[The Pensacola Telegraph Co. was incorporated in 1866 by the State 
of Florida, and granted the exclusive right to establish and maintain 
telegraph lines in certain counties of Florida. Later, in 1874, the legis- 
lature of Florida empowered a railroad company to erect a telegraph 
line within the territory of the exclusive grant to the Pensacola Com- 
pany. In 1866, prior to the passage of the first of these acts, Congress 
had enacted that telegraph lines might be established ‘‘through and over 
any portion of the public domain of the United States, over and along 
any of the military and post roads of the United States which have been 
or may hereafter be declared such by act of Congress, and over, under, 
or across the navigable streams and waters of the United States.’’ In 
June, 1867, the defendants had filed with the Postmaster-General their 
acceptance of the terms of the act, as required by law. In 1874 the rail- 
road company above mentioned authorized the defendant, Western 
Union Telegraph Co., to erect a telegraph line upon its right of way, 
whereupon the plaintiff sought to enjoin the construction and use of 
the line. Its petition having been dismissed, it appealed.] 


Mr. Curer Justice WaIrTE delivered the opinion of the court. . 

Since the case of Gibbons v. Ogden (9 Wheat. 1), it has never been 
doubted that commercial intercourse is an element of commerce which 
comes within the regulating power of Congress. Post-offices and post- 
roads are established to facilitate the transmission of intelligence. Both 
commerce and the postal service are placed within the power of Congress, 
because, being national in their operation, they should be under the pro- 
tecting care of the national government. 

The powers thus granted are not confined to the instrumentalities of 
commerce, or the postal system known or in use when the Constitution 
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was adopted, but they keep pace with the progress of the country, and 
adapt themselves to the new developments of times and circumstances. 
They extend from the horse with its rider to the stage-coach, from the 
sailing-vessel to the steamboat, from the coach and the steamboat to the 
railroad, and from the railroad to the telegraph, as these new agencies 
are successively brought into use to meet the demands of increasing 
population and wealth. They were intended for the government of the 
business to which they relate, at all times and under all circumstances. 
As they were entrusted to the general government for the good of the 
nation, it is not only the right, but the duty, of Congress to see to it that 
intercourse among the States and the transmission of intelligence are not 
obstructed or unnecessarily encumbered by State legislation. 

The electric telegraph marks an epoch in the progress of time. Ina 
little more than a quarter of a century it has changed the habits of 
business, and become one of the necessities of commerce. It is indispen- 
sable as a means of inter-communication, but especially is it so in com- 
mercial transactions. The statistics of the business before the recent 
reduction in rates show that more than eighty per cent of all the mes- 
sages sent by telegraph rélated to commerce. Goods are sold and money 
paid upon telegraphic orders. Contracts are made by telegraphic corre- 
spondence, cargoes secured, and the movement of ships directed. The 
telegraphic announcement of the markets abroad regulates prices at 
home, and a prudent merchant rarely enters upon an important trans- 
action without using the telegraph freely to secure information. 

It. is not only important to the people, but to the government. 

The government of the United States, within the scope of its powers, 
operates upon every foot of territory under its jurisdiction. It legislates 
for the whole nation, and is not embarrassed by State lines. Its peculiar 
duty is to protect one part of the country from encroachments by an- 
other upon the national rights which belong to all. 

The State of Florida has attempted to confer upon a single corpora- 
tion the exclusive right of transmitting intelligence by telegraph over a 
certain portion of its territory. . . . The legislation of Florida, if 
sustained, excludes all commercial intercourse by telegraph between the 
citizens of the other States and those residing upon this territory, except 
by the employment of this corporation. The United States cannot com- 
municate with their own officers by telegraph except in the same way. 
The State, therefore, clearly has attempted to regulate commercial 
intercourse between its citizens and those of other States, and to control 
the transmission of all telegraphic correspondence within its own juris- 
diction. - 

It is unnecessary to decide how far this might have been done if Con- 
gress had not acted upon the same subject, for it has acted. The statute 
of July 24, 1866, in effect, amounts to a prohibition of all State monopo- 
lies in this particular. It substantially declares, in the interest of com- 
merce and the convenient transmission of intelligence from place to place 
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by the government of the United States and its citizens, that the erection 
of telegraph lines shall, so far as State interference is concerned, be free 
to all who will submit to the conditions imposed by Congress, and that 
corporations organized under the laws of one State for constructing and 
operating telegraph lines shall not be excluded by another from prosecut- 
ing their business within its jurisdiction, if they accept the terms pro- 
posed by the national government for this national privilege. 
Decree affirmed. 


Mr. Justice Frevo and Mr. Justice Hunt dissent. 


Mr. Justice Haruan did not sit in this case, nor take any part in 
deciding it. 


UNITED STATES v. APPALACHIAN ELECTRIC POWER CO. 
311 U. S. 377, 61 S. Ct. 291, 85 L. Ed. 243 (1940). 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Fourth Circuit. 


Mr. Justice REED delivered the opinion of the court. 

“This ease involves the scope of the federal commerce power in rela- 
tion to conditions in licenses, required by the Federal Power Commis- 
sion, for the construction of hydroelectric dams in navigable rivers of 
the United States. To reach this issue requires, preliminarily, a deci- 
sion as to the navigability of the New River, a water-course flowing 
through Virginia and West Virginia. The district court and the cir- 
cuit court of appeals have both held that the New River is not navigable, 
and that the United States cannot enjoin the respondent from construct- 
ing and putting into operation a hydroelectric dam situated in the river 
just above Radford, Virginia. 

Sections 9 and 10 of the Rivers and Harbors Act of 1899 make it 
unlawful to construct a dam in any navigable water of the United 
States without the consent of Congress. By the Federal Water Power 
Act of 1920, however, Congress created a Federal Power Commission 
with authority to license the construction of such dams upon specified 
conditions. Section 23 of that Act provided that persons intending to 
construct a dam in a nonnavigable stream may file a declaration of 
intention with the Commission. If after investigation the Commission 
finds that the interests of interstate or foreign commerce will not be 
affected, permission shall be granted for the construction. Otherwise 
construction cannot go forward without a license. " 

[Following an application from the Appalachian Company, successor 
to the New River Development Co., for a license to build the Radford 
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dam, the Commission first found that the New River was not a navi- 
gable water in terms of the act of 1920, but it subsequently decided 
that a court adjudication of the question was desirable, and still later 
it adopted a resolution that the river was navigable ‘‘from the mouth 
of Wilson Creek, Virginia, north.’’ Construction having been begun 
by the Company, the United States asked for an injunction against 
the construction unless under a license from the Commission, alleging 
that the river was navigable. The District Court decided that the river 
was not navigable, and this was confirmed by the Circuit Court of Ap- 
peals. Certiorari was granted. ] 

In cases involving the navigability of water courses, this Court, with- 
out expressly passing on the finality of the findings, on some occasions 
has entered into consideration of the facts found by two courts to deter- 
ming for itself whether the courts have correctly applied to the facts 
found the proper legal tests. When we deal with issues such as these 
before us, facts and their constitutional significance are too closely con- 
nected to make the two-court rule a serviceable guide. The legal con- 
cept of navigability embraces both public and private interests. It is 
not to be determined by a formula which fits every type of stream under 
all circumstances and at all times. 

Navigability. The power of the Waited States over its waters which 
are capable of use as interstate highways arises from the commerce 
clause of the Constitution. ‘‘The Congress shall have Power 
To regulate Commerce . . . among the several States.’’ It was 
held early in our history that the power to regulate commerce neces- 
sarily included power over navigation. To make its control effective 
the Congress may keep the ‘‘navigable waters of the United States’’- 
open and free and provide by sanctions against any interference with 
the country’s water assets. It may legislate to forbid or license dams 
eo the Atel its Dower over improvements for navigation in rivers is 

‘“absolute.’ 

The states possess control of the waters within their borders, ‘‘subject 
to the acknowledged jurisdiction of the United States under the Con- 
stitution in regard to commerce and the navigation of the waters of 
rivers.’’ It is this subordinate local control that, even as to navigable 
rivers, creates between the respective governments a contrariety of 
interests relating to the regulation and protection of- waters through 
licenses, the operation of structures and the acquisition of projects at 
the end of the license term. But there is no doubt that the United 
States possesses the power to control the erection of structures in navi- 
gable waters. e 

The navigability of the New River is, of course, a factual question 
but to call it a fact cannot obscure the diverse elements that enter into 
the application of the legal tests as to navigability. We are dealing 
here with the sovereign powers of the Union, the Nation’s right that 
its waterways be utilized for the interests of the commerce of the whole 
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country. It is obvious that the uses to which the streams may be put 
vary from the carriage of ocean liners to the floating out of logs; that 
the density of traffic varies equally widely from the busy harbors of the 
seacoast ,to the sparsely settled regions of the Western mountains. 
The tests as to navigability must take these variations into consideration. 

Both lower courts based their investigation primarily upon the gen- 
erally accepted definition of The Daniel Ball. In so doing they were 
in accord with the rulings of this Court on the basic concept of navi- 
gability. Each application of this test, however, is apt to uncover 
variations and refinements which require further elaboration. 

In the lower courts and here, the Government urges that the phrase 
‘‘susceptible of being used, in their ordinary condition,’’ in the Daniel 
Ball definition, should not be construed as eliminating the possibility 
of determining navigability in the light of the effect of reasonable 
improvements. The district court thought the argument inapplicable. 

The circuit court of appeals said: 

“If this stretch of the river was not navigable in fact in its unim- 
proved condition, it is not to be considered navigable merely because 
it might have been made navigable by improvements which were not~ 
in fact made. Of course if the improvements had been made the ques- 
tion of fact might have been different.”’ 

To appraise the evidence of navigability on the natural condition 
only of the waterway is erroneous. Its availability for navigation must 
also be considered. ‘‘Natural and ordinary condition’’ refers to volume 
of water, the gradients and the regularity. of the flow. A waterway, 
otherwise suitable for navigation, is not barred from that classification 
merely because artificial aids must make the highway suitable for use 
before commercial navigation may be undertaken. Congress has recog- 
nized this in section 3(8) of the Water Power Act by defining ‘‘navi- 
gable waters’’ as those ‘‘which either in their natural or improved 
condition’’ are used or suitable for use. The district court is quite 
right in saying there are obvious limits to such improvements as affect- 
ing navigability. These limits are necessarily a matter. of degree. There 
must be a balance between cost and need at a time when the improve- 
ment would be useful. When once found to be navigable, a waterway 
remains so. This is no more indefinite than a rule of navigability in 
fact as adopted below based upon ‘‘useful interstate commerce’’ or 
‘‘veneral and common usefulness for purposes of trade and commerce’’ 
if these are interpreted as barring improvements. Nor is it necessary 
that the improvements should be actually completed or even authorized. 
The power of Congress over commerce is not to be hampered because 
of the necessity for reasonable improvements to make an interstate 
waterway available for traffic. 

Of course there are difficulties in applying these views. Improve- 
ments that may be entirely reasonable in a thickly populated, highly 
developed, industrial region may have been entirely too costly for the 
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same region in the days of the pioneers. The changes in engineering 
practices or the coming of new industries with varying classes of 
freight may affect the type of the improvement. Although naviga- 
bility to fix ownership of the river bed or riparian rights is determined 
as the cases just cited in the notes show, as of the formation of the 
Union in the original states or the admission to statehood of those 
formed later, navigability, for the purpose of the regulation of com- 
merce, may later arise. An analogy is found in admiralty jurisdiction, 
which may be extended over places formerly nonnavigable. There has 
never been doubt that the navigability referred to in the cases was 
navigability despite the obstruction of falls, rapids, sand bars, carries 
or shifting currents. The plenary federal power over commerce must 
be able to develop with the needs of that commerce which is the reason 
for its existence. It cannot properly be said that the federal power 
over navigation is enlarged by the improvements to the waterways. 
It is merely that improvements make applicable to certain waterways 
the existing power over commerce. In determining the navigable 
character of the New River it is proper to consider the feasibility of 
interstate use after reasonable improvements which might be made. 
Nor is it necessary for navigability that the use should be continuous. 
The character of the region, its products and the difficulties or dangers 
of the navigation influence the regularity and extent of the use. Small 
traffic compared to the available commerce of the region is sufficient. 
Even absence of use over long periods of years, becatise of changed 
conditions, the coming of the railroad or improved highways does not 
affect the navigability of rivers in the constitutional sense. It is well 
recognized too that the navigability may be of a substantial part only 
of the waterway in question. Of course, these evidences of nonnavi- 
gability in whole or in part are to be appraised in totality to determine 
the effect of all. With these legal tests in mind we proceed to examine 
the facts to see whether the 111-mile reach of this river from Allisonia 
to Hinton, across the Virginia-West Virginia state line, has ‘‘ capability 
of use by the public for the purposes of transportation and commerce.”’ 


[The Court here reviews the evidence and concludes that the river 
is navigable along the limited reach in question, finding the evidence 
‘‘strikingly similar to that relied upon by this Court in United States 
v. Utah [283 U. S. 64] to establish the navigability of the Colorado 
from Cataract Canyon to the Utah-Arizona boundary line.’’] 

License Provisions. The determination that the New River is navi- 
gable eliminates from this case issues which may arise only where 
the river involved is nonnavigable. But even accepting the navigability 
of the New River, the respondent urges that certain provisions of the 
license, which seek to control affairs of the licensee, are unconnected 
with navigation and are beyond the power of the Commission, indeed 
beyond the constitutionat power of Congress to authorize. 
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The issue arises because of the prayer of the bill that the respondent 
be compelled to accept the license as required by law or remove the 
dam as an obstruction and the answer of the respondent that the 
license required by law and tendered to it by the Commission contains 
provisions, unrelated to navigation or the protection of navigable 
capacity, which are beyond the constitutional authority of Congress 
to require on account of the Fifth and Tenth Amendments. 

The respondent’s objections to the statutory and license provisions, 
as applied to navigable streams, are based on the contentions (1) that 
the United States’ control of the waters is limited to control for pur- 
poses of navigation, (2) that certain license provisions take its prop- 
erty without due process, antl (3) that the claimed right to acquire 
this project and to regulate its financing, records and affairs, is an 
invasion of the rights of the states, contrary to the Tenth Amendment. 

Forty-one states join as amici in support of the respondent’s argu- 
ments. While conceding, as of course, that Congress may prohibit 
the erection in navigable waters of the United States of any structure 
deemed to impair navigation, the Attorneys General speaking for the 
states insist that this power of prohibition does not comprehend a 
power to exact conditions, which are unrelated to navigation, for the 
permission to erect such structures. To permit, the argument con- 
tinues, the imposition of licenses involving conditions such as this 
acquisition clause, enabling the Federal Government to take over a 
natural resource such as water-power, allows logically similar acquisi- 
tion of mines, oil or farmlands as consideration for the privilege of 
doing an interstate business. The states thus lose control of their 
resources and property is, withdrawn from taxation in violation of the 
Tenth Amendment. : 

Further, the point is made that a clash of sovereignty arises between 
the license provisions of the Power Act and state licensing provisions. 
The Commonwealth of Virginia advances forcibly its contention that 
the affirmative regulation of water-power projects on its navigable 
streams within its boundaries rests with the state, beyond that needed 
for navigation. ‘‘While the supremacy of the Federal Government 
in its own proper sphere, as delineated in the Constitution, is cheer. 
fully conceded, yet just as earnestly does Virginia insist upon the 
supremacy of her own government in its proper field as established 
by that instrument.’’ Virginia has a Water Power Act. It, too, offers 
a fifty-year license, with the right to use the natural resources of the 
state, the stream flow and the beds of the water courses for the period 
of the license or its extensions subject to state condemnation at any 
time on Virginia’s terms for ascertainment of value. Operation is 
likewise regulated by state law. The Commonwealth objects that the 
development of its water power resources is subjected to Federal Power 
Act requirements such as are detailed above in stating the respondent’s 
objection, even to the point that Virginia itself may not build and 
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operate a dam in navigable water without authorization and regulation 
by the Federal Government. 

The respondent is a riparian owner with a valid state license to use 
the natural resources of the state for its enterprise. Consequently 
it has as complete a right to the use of the riparian lands, the water, 
and the river bed as can be obtained under state law. The state and 
respondent, alike, however, hold the waters and the lands under them 
subject to the power of Congress to control the waters for the purpose 
of commerce. The power flows from the grant to regulate, i. e., to 
‘“prescribe the rule by which commerce is to be governed.”’ This in- 
cludes the protection of navigable waters in capacity as well as use. 
This power of Congress to regulate commerce is so unfettered that its 
judgment as to whether a structure is or is not a hindrance is con- 
elusive. Its determination is legislative in character. The Federal 
Government has domination over the water power inherent in the 
flowing stream. It is liable to no one for its use or non-use. The flow 
of a navigable stream is in no sense private property ; ‘‘that the running 
water in a great navigable stream is capable of private ownership is 
inconceivable.’’ Exclusion of riparian owners from its benefits with- 
out compensation is entirely within the Government’s discretion. 

[The Court here considers the claim of the Power Company that thie 
rights of the United States to the use of the waters is limited to navi- 
gation. | 

In our view, it cannot properly be said that the constitutional power 
of the United States over its waters is limited to control for navigation. 
By navigation respondent means no more than operation of boats and 
improvement of the waterway itself. In truth the authority of the 
United States is the regulation of commerce on its waters. Navigability, 
in the sense just stated, is but a part of this whole. Flood protection, 
watershed development, recovery of the cost of improvements through 
utilization of power are likewise parts of commerce control. ~[Ash- 
wander v. Tennessee Valley Authority, 297 U. S. 288, see post, p. 498.] 
As respondent soundly argues, the United States cannot by calling a 
project of its own ‘‘a multiple purpose dam”’ give to itself additional 
powers, but equally truly the respondent cannot, by seeking to use a 
navigable waterway for power generation alone, avoid the authority of 
the Government over the stream. That authority is as broad as the 
needs of commerce. Water power development from dams in navi- 
gable streams is from the public’s standpoint a by- product of the 
general use of the rivers for commerce. To this general power, the 
respondent must submit its single purpose of electrical production. 
The fact’ that the Commission is willing to give a license for a power 
dam only is of no significance in appraising the type of conditions 
allowable. It may well be that this portion of the river is not needed 
for navigation at this time. Or that the dam proposed may function 
satisfactorily with others, contemplated or intended. It may fit in as 
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a part of the river development. The point is that navigable waters 
are subject to national planning and control in the broad regulation of 
commerce granted the Federal Government. The license conditions to 
which objection is made have an obvious relationship to the exercise 
of the commerce power. Even if there were no such relationship the 
plenary power of Congress over navigable waters would empower it 
to deny the privilege of constructing an obstruction in those waters. 
It may likewise grant the privilege on terms. It is no objection to the 
terms and to the exertion of the power that ‘‘its exercise is attended 
by the same incidents which attend the exercise of the police power 
of the states.’’ The Congressional authority under the commerce clause 
is complete unless limited by the Fifth Amendment. 

[The Court next decides that the acquisition clause nifached to the 
license does not violate the Fifth Amendment. | 

Such an acquisition or such an option to acquire is not an invasion 
of the sovereignty of a state. At the formation of the Union, the 
states delegated to the Federal Government authority to regulate com- 
merce among the states. So lorig as the things done within the states 
by the United States are valid under that power, there can be no inter- 
ference with the sovereignty of the state. It is the non-delegated power 
which under the Tenth Amendment remains in the state or the people. 
The water power statutes of the United States and of Virginia recog- 
nize the difficulties of our dual system of government by providing, 
each in its own enactments, for the exercise of rights of the other. 

Reversed and remanded to the District Court with instructions to 
enter an order enjoining the construction, maintenance or operation 
of the Radford project otherwise than under a license, accepted by the 
respondent within a reasonable time, substantially in the form tendered 
respondent by the Federal Power Commission on or about May 5, 1981, 
or in the alternative, as prayed in the bill. 


THE Curer Justice took no part in the consideration or decision of 
this case. 


Mr. Justicn Roperts: 

The judgment of reversal rests on the conclusion that New River is 
navigable,—a conclusion resting on findings of fact, made here de novo, 
and in contradiction of the concurrent findings of the two courts below. 
'I am of opinion that the judgment of the Circuit Court of Appeals 
should be affirmed, first, because this court ought to respect and give 
effect to such concurrent findings which have substantial support in 
the evidence; secondly, because the evidence will not support contrary 
findings if the navigability of New River be tested by criteria long 
established. ‘ 


Mr. Justice McReyNnoups concurs in this opinion, 
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Norr.—Compare, with respect to the navigable character of the Tennessee River, 
Ashwander v. Tennessee Valley Authority, post, p. 498. 

The power of Congress to regulate commerce includes the power to regulate the 
instrumentalities of navigation and transportation, such as wharves, terminals, 
rivers and harbors, canals and other waterways. Congress may construct on its 
own account such facilities as are not already available or obtainable by private 
initiative. In Wilson v. Shaw, 204 U. 8. 24, 27 S. Ct. 233, 51 L. Ed. 351 (1907), 
the Court justified the construction of the Panama Canal. 

Numerous practical problems have arisen in connection with the construction and 
maintenance of bridges over navigable waterways. A bridge constructed under 
authority of the State may be declared by Congress to be an obstruction to com- 
merece and may be ordered removed without compensation. In the leading case of 
Pennsylvania v. Wheeling and Belmont Bridge Co., 18 How. 421, 15 L. Ed. 435 
(1855), the. Court, having previously (13 How. 518) ordered the Bridge Company, 
upon suit of Pennsylvania, to remove or elevate the bridge, held that subsequent 
legislation by Congress declaring the bridge not to be an obstruction to navigation 
made it no longer so ‘‘in the contemplation of law’’ whether or not the bridge 
might still be ‘‘an obstruction in fact.’? In view of the uncertainty attending 
the question of obstruction, it is now customary to ask the consent of Congress 
before beginnirg the construction of a bridge. 

While the word ‘‘commerce’’ was originally thought of in terms of business 
transactions, involving the purchase and sale of goods and the transportation of 
persons and goods for hire, it has been held to include the mere passage of persons 
from State to State, whether on foot or in privately owned vehicles, the carriage 
of goods in one’s own wagons, and even the cdrriage of goods on one’s own person. 
In Covington Bridge Co. v. Kentucky, 154 U. S. 204, 14 S. Ct. 1087, 38 L. Ed. 962 
(1894), the Court, in deciding that an interstate bridge was a ‘‘vehicle’’? of com- 
merce, so that a State could not impose tolls upon persons using it, observed that 
‘‘the thousands of persons who daily pass and repass over this bridge may as 
truly be said to be engaged in commerce as if they were shipping cargoes of mer- 
chandise from New York to Liverpool.’’? So also, in interpreting the act of Con- 
gress of March 3, 1917, known.as the Reed Amendment, see below p. 300, the Court 
held, United States v. Hill, 248 U. S. 420, 39 S Ct. 143, 63 L. Ed. 337 (1919) 
that the transportation of liquor by an individual for his-own private use was in- 
terstate commercé when the person himself was being transported by a common 
carrier; and in United States v. Simpson, 252 U. S. 465, 40 S. Ct. 364, 64 L. Ed. 
665 (1920), the Court went further and held that the transportation of intoxicating 
liquors by a person for his own use and in his own automobile across state lines 
was interstate commerce. While the broad interpretation of commerce given by 
the Court in the application of the provisions of the Reed Amendment has been 
challenged by lawyers as being an unwarranted interference with the police powers 
of the States, it seems difficult to contest the general principle that. all movement 
across state lines, whether of persons or of property, must properly come under 
the regulatory power of Congress. 

In 1926 Congress passed the Air Commerce Act, entitled ‘‘An Act to Encourage 
and Regulate the Use of Aircraft in Commerce and for Other Purposes.’’ The 
act is limited in its scope to the use of aircraft for hire or for the furtherance of 
a business undertaking. Article 6 of the act contains a declaration that the United 
States has complete sovereignty over the airspace above the lands and waters of 
the United States and, above the Canal Zone. See F. P. Lee, The Air Commerce 
Act of 1926, 12 Am. Bar Ass’n Journal, 371 (1926); A. L.. Newman II, Aviation 
Law and the Constitution, 39 Yale L. J. 1113 (1930). 

By the Radio Act of 1927 Congress made provision for the regulation of all 
forms of interstate and foreign radio transmissions and communications. The 
power of the Radio Commission to assign frequencies within the five zones into 
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which the country is divided by the act was upheld in Federal Radio Commission 
v. Nelson Bros. Bond & Mortgage Co., 289 U. S. 266, 53 S. Ct. 627, 77 L. Ed. 
1166 (1933). 

On the general subject of the power of Congress over commerce and the scope of 
the legislation authorized by it, see Corwin, The Commerce Power versus States 
Rights (1936); Frankfurter, The Commerce Clause (1937); Willoughby, Constitu- 
tional Law of the United States, 2d. ed. xliii-lx (1929); Gavit, The Commerce 
Clause of the United States Constitution (1932); F. Frankfurter, Taney and the 
Commerce Clause, 49 Harv. L. Rev. 1286 (1936); T. R. Powell, The Scope of the 
Commerce Power, in Essays on the Law and Practice of Governmental Administra- 
tion (1935). 


2. Business Transactions Not RraarDED AS COMMERCE 


PAUL v. VIRGINIA. 
8 Wall. 168, 19 L. Ed. 357 (1868). 


_ Error to the Supreme Court of Appeals of the State of Virginia. 

[The Legislature of Virginia passed an act providing that no insur- 
ance company, not incorporated in that State should carry on its business 
in that State without first depositing certain bonds of a specified char- 
acter with the State treasurer and receiving from him a license to do 
business. The plaintiff, S. B. Paul, agent in Virginia for several insur- 
ance companies incorporated in New York, was indicted, convicted and 
sentenced to pay a fine for failure to comply with the requirements of 
the statute. This judgment having been affirmed by the Supreme Court 
of Appeals of Virginia, he sued out a writ of error. One of the defenses 
set up by him was that the Virginia statute was a regulation of inter- 
state commerce and hence was void. Part of the opinion, dealing with 
the question of ‘‘the privileges and immunities of citizens in the several 
States,’’ is printed, post, p. 768.] 


Mr. Justice Fieup . . . delivered the opinion of the court. 


We proceed to the second objection urged to the validity of the Vir- 
ginia statute, which is founded upon the commercial clause of the Con- 
stitution. It is undoubtedly true, as stated by counsel, that the power 
conferred upon Congress to regulate commerce includes as well ecommerce 
carried on by corporations as commerce carried on by individuals. At 
the time of the formation of the Constitution a large part of the com- 
merce of the world was carried on by corporations. The East India 
Company, the Hudson’s Bay Company, the Hamburgh Company, the 
Levant Company, and the Virginia Company, may be named among the 
many corporations then in existence which acquired, from the extent of 
their operations, celebrity throughout the commercial world. This state 
of facts forbids the supposition that it was intended in the grant of 
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power to Congress to exclude from its control the commerce of corpora- 
tions. The language of the grant makes no reference to the instrumen- 
talities by which commerce may be carried on; it is general, and includes 
alike commerce by individuals, partnerships, associations, and corpora- 
tions. : 

There is, therefore, nothing in the fact that the insurance companies 
of New York are corporations to impair the force of the argument of 
counsel. The defect of the argument lies in the character of their busi- 
ness. Issuing a policy of insurance is not a transaction of commerce. 
The policies are simple contracts of indemnity against loss by fire, en- 
tered into between the corporations and the assured, for a consideration 
paid by the latter. These contracts are not articles of commerce in any 
proper meaning of the werd. They are not subjects of trade and barter 
offered in the market as something having an existence and value 
independent of the parties to them. They are not commodities to 
be shipped or forwarded ‘from one State to another, and then put 
up for sale. They are like other personal contracts between par- 
ties which are completed by their signature and the transfer of the 
consideration. Such contracts are not interstate transactions, though 
the parties may be domiciled in different States. The policies do not 
take effect—are not executed contracts—until delivered by the agent 
in Virginia. They are, then, local transactions, and are governed by 
the local law. They do not constitute a part of the commerce between 
the States any more than a contract for the purchase and sale of goods 
in Virginia by a citizen of New York whilst in Virginia would con- 
stitute a portion of such commerce. 

In Nathan v. Louisiana, 8 Howard, 73, this court held that a law 
of that State imposing a tax on money and exchange brokers, who 
dealt entirely in ‘the purchase and sale of foreign bills of exchange, 
was not in conflict with the constitutional power of Congress to regulate 
commerce. The individual thus using his money and eredit, said the 
court, ‘‘is not engaged in commerce, but in supplying an instrument of 
commerce. He is less connected with it than the shipbuilder, without 
whose labor foreign commerce could not be carried on.’’ And the 
opinion shews that, although instruments of commerce, they are the 
subjects of State regulation, and, inferentially, that they may be sub- 
jects of direct State taxation, 

If foreign bills of exchange may thes be the subject of State regula- 
tion, much more so may contracts of insurance against loss by fire. 

We perceive nothing in the statute of Virginia which conflicts with 
the Constitution of the United States ; and the judgment of the Supreme 
Court of Appeals of that State must, therefore, be affirmed. 

Nors.—The rule laid down in Paul v. Virginia has given rise to much criticism 
in view of the enormous volume of business carried on across state lines by the 


great insurance companies. The problem before the Court in 1868 was a relatively 


simple one. It was elear that business contracts did not become interstate trans- 
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actions merely by reason of the fact that the parties to them happened to live in 
different States. Precedent for the decision was found in Nathan v. Louisiana, al- 
though in that case it would seem that the Court might more logically have applied 
the rule laid down in Cooley v. Board of Port Wardens, below, p. 379, and held 
that the regulation of dealings in foreign bills of exchange was within the police 
‘ power of the State until such time as Congress might choose to act. The criticism 
of Paul v. Virginia rests not sv much upon the reasoning of the decision itself as 
upon the fact that the Court continued to adhere to the position there taken even 
when the business of insurance had changed its character and contracts of insur- 
ance had actually become ‘‘subjects of trade and barter’? in the market. 

In Hooper v. California, 155 U. S. 647, 15 S. Ct. 207, 39 L. Ed. 297 (1895), the 
rule of Paul v. Virginia was extended to marine insurance, and in New York Life 
Insurance Co. v. Cravens, 178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 1116 (1900) it 
was extended to life insuranve. In New York Life Insurance Co. v. Deer Lodge 
County, 231 U. S. 495, 34 S. Ct. 167, 58 L. Ed. 332 (1913), the Court reviewed the 
list of previous decisions and found that they constituted ‘‘a formidable body of 
authority’? and strongly invuked ‘‘the sanction of the rule of stare decisis.’’ An- 
swering the argument that the insurance company was located in one State and the 
purchasers of policies in other States, the Court said that the fact that they lived 
in different States ‘‘does not give character to what they do; cannot make a 
personal contract the transportation of commodities from one State to another.’’ 

In further illustration of the rule that personal contracts are not commerce is 
the case of Blumenstock Brothers v. Curtis Publishing Co., 252 U. S. 436, 40 S. 
Ct. 385, 64 L. Ed. 649 (1920), in which the plaintiff, an advertising agent engaged ~ 
in making contracts for advertising,.alleged that the defendant through its various 
publications, especially ‘‘The Saturday Evening Post,’’ had a virtual monopoly 
of a certain field of advertising, and had refused to enter into advertising contracts 
with the plaintiff unless the defendant should be allowed to control the amount 
of advertising that the plaintiff should place with other publishers. The plaintiff 
contended that this was a monopoly in restraint of trade in violation of the Sherman 
Anti-Trust Act. But the Court held that while the distribution of the journals 
involved is commerce, the making of contracts for advertising therein is not. 


3. THE Drvipina Line BETWEEN INTER- AND INTRASTATE COMMERCE 


BROWN v. MARYLAND. 
12 Wheat. 419, 6 L. Ed. 678 (1827). 
Error to the Court of Appeals of Maryland. 


MARSHALL, Ch. J., delivered the opinion of the court. 

This is a writ of error to a judgment rendered in the court of appeals 
of Maryland, affirming a judgment of the city court of Baltimore, on 
an indictment found in that court against the plaintiffs in error, for 
violating an act of the legislature of Maryland. The indictment was 
founded on the second section of that act, which is in these words: 
‘‘And be it enacted that all importers of foreign articles or commodities, 
of dry goods, wares or merchandise, by bale or package, or of wine, rum, 
brandy, whiskey and other distilled spirituous liquors, &., and other 
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persons selling the same by wholesale, bale or package, hogshead, barrel 
or tierce, shall, before they are authorized to sell, take out a license, as 
by the original act is directed, for which they shall pay fifty dollars; 
and in case of neglect or refusal to take out such license, shall be subject 
to the same penalties and forfeitures as are prescribed by the original 
act to which this is a supplement.’’ The indictment charges the plain- 
tiffs in error [Brown et al.] with having imported and sold one. package 
‘of foreign dry goods, without having license to do so. A judgment was 
rendered against them, on demurrer, for the penalty which the act pre- 
scribes for the offense; and that judgment is now before this court. 

The cause depends entirely on the question whether the legislature of 
a state can constitutionally require the importer for foreign artivies to 
take out a license from the state, before he shall be permitted to sell a 
bale or package so imported. 

It has been truly said, that the presumption is in favor of every legis- 
lative act, and that the whole burden of proof lies on him who denies 
its constitutionality. The plaintiffs in error take the burden upon them- 
selves, and insist, that the act under consideration is repugnant to two 
provisions in the constitution of the United States. 1. To that which 
declares that ‘‘no state shall, without the consent of Congress, lay any 
imposts or duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws.’’ 2. To that which declares 
that congress shall have power ‘‘to regulate commerce with foreign 
nations, and among the several states, and with the Indian tribes.’’ 

1. The first inquiry is into the extent of the prohibition upon states 
‘to lay any imposts or duties on imports or exports.’’ The counsel for 
the state of Maryland would confine this prohibition to laws imposing 
duties on the act of importation or exportation. The counsel for the 
plaintiffs in error give them a much wider scope. In performing the 
delicate and important duty of construing clauses in the constitution 
of our country, which involve conflicting powers of the government of 
the Union, and of the respective states, it is proper to take a view of the 
literal meaning of the words to be expounded, of their connection with 
other words, and of the general objects to be accomplished by the pro- 
hibitory clause, or by the grant.of power. What, then, is the meaning 
of the words, ‘‘imposts, or duties on imports or exports’’? 

[The court here found that a duty on imports was not merely a duty 
on the act of importation, but was a duty on the thing imported.] 

If we quit this narrow view of the subject, and passing from the literal 
interpretation of the words, look to the objects of the prohibition, we find 
no reason for withdrawing the act under consideration from its oper- 
ation. From the vast inequality between the different states of the con- 
federacy, as to commercial advantages, few subjects were viewed with 
deeper interest, or excited more irritation, than the manner in which 
the several ‘states exercised, or seemed disposed to exercise, the power of 
laying duties on imports. From motives which were deemed sufficient by 
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the statesmen of that day, the general power of taxation, indispensably 
necessary as it was, and jealous as the States were of any encroachment 
upon it, was so far abridged, as to forbid them to touch imports or ex- 
ports, with the single exception which has been noticed. Why are they 
restrained from imposing these duties? Plainly, because, in the general 
opinion, the interest of all would be best promoted, by placing that whole 
subject under the control of congress. Whether the prohibition to “‘lay 
imposts, or duties on imports or exports,’’ proceeded from an appre- 
hension that the power might be so exercised as to disturb that equality 
among the states which was generally advantageous or that harmony be- 
tween them which it was desirable to preserve, or to maintain unimpaired 
our commercial connections with foreign nations, or to confer this source 
of revenue on the government of the Union, or whatever other motive 
might have induced the prohibition, it is plain, that the object would be 
as completely defeated, by a power to tax the article in the hands of the 
importer, the instant it was landed, as by a power to tax it while entering 
the port. There is no difference, in effect, between a power to prohibit 
the sale of an article, and a power to prohibit its introduction into the 
country; the one would be a necessary consequence of the other. No 
goods would be imported, if none could be sold. No object of any descrip- 
tion can be accomplished by laying a duty on importation which may not 
be accomplished with equal certainty, by laying a duty on the thing im- 
ported, in the hands of the importer. It is obvious, that the same power 
which imposes a light duty, can impose a very heavy one—one which 
amounts to a prohibition. Questions of power do not depend on the de- 
gree to which it may be exercised. If it may be exercised at all, it must 
be exercised at the will of those in whose hands it is placed. If the tax 
may be levied in this form by a state, it may be levied to an extent which 
will defeat the revenue by impost, so far as it is drawn from importations 
into the particular state. 

The constitutional prohibition on the states to lay a duty on imports, 
a prohibition which a vast majority of them must feel an interest in pre- 
serving, may certainly come in conflict with their acknowledged power to 
tax persons and property within their territory. The power, and the 
restriction on it, though quite distinguishable, when they do not approach 
each other, may yet, like the intervening colors between white and black, 
approach so nearly, as to perplex the understanding, as colors perplex 
the vision, in marking the distinction between them. Yet the distinction 
exists, and must be marked as the cases arise. Till they do arise, it might 
be premature to state any rule as being universal in its application. It 
is sufficient for the present to say, generally, that when the importer has 
so acted upon the thing imported, that it has become incorporated and 
mixed up with the mass of property in the country, it has, perhaps, lost 
its distinctive character as an import, and has become subject to the tax- 
ing power of the state; but while remaining the property of the im- 
porter, in his warehouse, in the original form or package in which it was 
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imported, a tax upon it is too plainly a duty on imports, to escape the 
prohibition in the constitution. : 

This indictment is against the importer, for selling a package of dry 
goods, in the form in which it was imported, without a license. This 
state of things is changed, if he sells them, or otherwise mixes them with 
the general property of the state, by breaking up his packages, and. trav- 
eling with them as an itinerant peddler. In the first case, the tax inter- 
cepts the import, as an import, in its way to become incorporated with the 
general mass of property, and denies it the privilege of becoming so in- 
corporated, until it shall have contributed to the revenue of the state. It 
denies to the importer the right of using the privilege which he has 
purchased from the United States, until he shall have also purchased it 
from the state. In the last cases, the tax finds the article already in- 
corporated with the mass of property, by the act of the importer. He 
has used the privilege he had purchased, and has himself mixed them 
up with the common mass, and the law may treat them as it finds them. 
The same observations apply to plate, or other furniture used by the 
importer. So, if he sells by auction. Auctioneers are persons licensed 
by the state, and if the importer chooses to employ them, he can as little 
object to paying for this service, as for any other for which he may apply 
to an officer of the state. The right of sale may very well be annexed to 
importation, without annexing to it, also, the privilege of using the off- 
cers licensed by the state to make sales’in a peculiar way. 

The power to direct the removal of gunpowder is a branch of the police 
power, which unquestionably remains, and ought to remain, with the 
states. If the possessor stores it himself, out of town, the removal cannot 
be a duty on imports, because it contributes nothing to the revenue. If 
he prefers placing it in a public magazine, it is because he stores it there, 
in his own opinion, more advantageously than elsewhere. We are not 
sure, that this may not be classed among inspection laws. The removal 
or destruction of infectious or unsound articles is, undoubtedly, an exer- 
cise of that power, ard forms an express exception to the prohibition we 
are considering. Indeed, the laws of the United States expressly sanction 
the health laws of a state. The principle, then, for which the plaintiffs 
in error contend, that the importer acquires a right, not only to bring the 
articles into the country, but to mix them with the common mass of prop- 
erty does not interfere with the necessary power of taxation which is 
acknowledged to reside in the states, to that dangerous extent which the 
counsel for the defendants in error seem to apprehend. It carries the 
prohibition in the constitution no further than to prevent the states from 
doing that which it was the great object of the constitution to prevent. 


We think, then, that the act under which the plaintiffs in error were 
indicted, is repugnant to that article of the constitution which declares, 
that ‘‘no state shall lay any impost or duties on imports or exports.’’ 
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2. Is it also repugnant to that clause in the constitution which em- 
powers ‘‘congress to regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes’’? The oppressed and de- 
graded state of commerce, previous to the adoption of the constitution, 
ean scarcely be forgotten. It was regulated by foreign nations, with a 
single view to their own interests; and our disunited efforts to counteract 
their restrictions, were rendered impotent by want of combination. Con- 
gress, indeed, possessed the power of making treaties; but the inability 
of the federal government to enforce them had become so apparent, as 
to render that power in a great degree useless. Those who felt the in- 
jury arising from this state of things, and those who were capable of 
estimating the influence of commerce on the prosperity of nations, per- 
ceived the necessity of giving the control over this important subject to a 
single government. It may be doubted, whether any of the evils pro- 
ceeding from the feebleness of the federal government, contributed more 
to that great revolution which introduced the present system, than the 
deep and general conviction, that commerce ought to be regulated by con- 
gress. It is not, therefore, matter of surprise, that the grant should be 
as extensive as the mischief, and should comprehend all foreign com- 
merce, and all commerce among the states. To construe the power so as 
to impair its efficacy, would tend to defeat an object, in the attainment of 
which the American public took, and justly took, that strong interest 
which arose from a full conviction of its necessity. 

What, then, is the just extent of a power to regulate commerce with 
foreign nations, and among the several states? This question was con- 
sidered in the case of Gibbons v. Ogden, 9 Wheat. 1, in which it was de- 
clared to be complete in itself, and to acknowledge no limitations other 
than are prescribed by the constitution. The power is co-extensive with 
the subject on which it acts, and cannot be stopped at the external 
boundary of a state, but must enter its interior. We deem it unneces- 
sary now to reason in support of these propositions. Their truth is 
proved by facts continually before our eyes, and was, we think, demon- 
strated, if they could require demonstration, in the case already men- 
tioned. 

If this power reaches the interior of a state, and may be there exer- 
cised, it must be capable of authorizing the sale of those articles which it 
introduces. Commerce is intercourse—one of its most ordinary ingredi- 
ents is traffic. It is inconceivable, that the power to authorize this traffic, 
when given in the most comprehensive terms, with the intent that its 
efficacy should be complete, should cease at the point when its continu- 
ance is indispensable to its value. To what purpose should the power 
to allow importation be given, unaccompanied with the power to author- 
ize a sale of the thing imported? Sale is the-object of importation, and 
is an essential ingredient of that intercourse, of which importation con- 
stitutes a part. It is as essential an ingredient, as indispensable to the 
existence of the entire thing, then, as importation itself. It must be 
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considered as a component part of the power to regulate commerce. Con- 
gress has a right, not only to authorize importation, but to authorize the 
importer to sell. If this be admitted, and we think it cannot be denied, 
what can be the meaning of an act of congress, which authorizes importa- 
tion, and offers the privileve for sale, at a fixed price, to every person who 
chooses to become a purchaser? How is it to be construed, if an intent to 
deal honestly and fairly—an intent as wise as it is moral—is to enter into 
the construction? What can be the use of the contract, what does the 
importer purchase, if he does not purchase the privilege to sell? What 
would be the language of a foreign government, which should be in- 
formed, that its merchants, after importing according to law, were for- 
bidden to sell the merchandise imported? What answer would the United 
States give to the complaints and just reproaches to which such an ex- 
traordinary circumstance would expose them? No apology could be re- 
ceived, or even offered. Such a state of things would break up com- 
merce. It will not meet this argument, to say, that this state of things 
will never be produced; that the good sense of the states is a sufficient 
security against it. The constitution has not confided this subject to that 
good sense. It is placed elsewHere. The question is, where does the 
power reside? not, how far will it be probably abused? The power 
claimed by the state is, in its nature, in conflict with that given to con- 
gress; and the greater or less extent in which it may be exercised, does 
not enter into the inquiry concerning its existence. We think, then, that 
if the power to authorize a sale, exists in congress, the conclusion that the 
right to sell is connected with the law permitting importation, as an in- 
separable incident, is inevitable. , 

If the principles we have stated be correct, the result to which they 
conduct us cannot be mistaken. Any penalty inflicted on the importer, 
for selling the article, in his character of importer, must be in opposition 
to the act of congress which authorizes importation. Any charge on the 
introduction and incorporation of the articles into and with the mass 
of property in the country, must be hostile to the power af congress to 
regulate commerce, since an essential part of that regulation, and prin- 
cipal object of it is, to prescribe the regular means for accomplishing that 
introduction and incorporation. The distinction between a tax on the 
thing imported, and on the person of the importer, can have no influence 
on this part of the subject. It is too obvious for controversy, that they 
interfere equally with the power to regulate commerce. 

It has been contended, that this construction of the power to regulate. 
commerce, as was contended in construing the prohibition to lay duties 
on imports, would abridge the acknowledged power of a state to ‘tax its 
own citizens, or their property within its territory. We admit this power 
to be sacred; but cannot admit, that it may be used so as to obstruct the 
free course of a power given to congress. We cannot admit, that it may 
be used so as to obstruct or defeat the power to regulate commerce. It 
has been observed, that the powers remaining with the states may be so 
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exercised as to come in conflict with those vested in congress. When this 
happens, that which is not supreme must yield to that which is supreme. 
This great and universal truth is inseparable from the nature of things, 
and the constitution has applied it to the often interfering powers of the 
general and state governments, as a vital prirtciple of perpetual opera- 
tion. It results, necessarily; from this principle, that the taxing power 
of the states must have some limits. It cannot reach and restrain the 
action of the national government, within its proper sphere. It cannot 
reach the administration of justice in the courts of the Union, or the col- 
lection of the taxes of the United States, or restrain the operation of any 
law which congress may constitutionally pass. It cannot interfere with 
any regulation of commerce. If the states may tax all persons and prop- 
erty found on their territory, what shall restrain them from taxing 
goods in their transit through the state from one part to another, for the 
purpose of re-exportation? The laws of trade authorize this operation, 
and general convenience requires it. -Or what should restrain a state 
from taxing any article passing through it, from one state to another, for 
the purpose of traffic? or from taxing the transportation of articles pass- 
ing from the state itself to another, for commercial purposes? These 
cases are all within the sovereign power of taxation, but would obviously 
derange the measures of congress to regulate commerce, and affect ma- 
terially the purpose for which that power was given. We deem it un- 
necessary to press this argument further, or to give additional illustra- 
tions of it, because the subject was taken up, and considered with great 
attention in McCulloch v. State of Maryland, 4 Wheat. 316, the decision 
in which ease is, we think, entirely applicable to this. 

It may be proper to add, that we suppose the principles laid down in 
this case, to apply equally to importations from a sister state. We do not 
mean to give any opinion on a tax discriminating between foreign and 
domesti¢ articles. ’ 

We think there is error in the judgment of the court of appeals of the 
state of Maryland, in affirming the judgment of the Baltimore city court, 
because the act of the legislature of Maryland, imposing the penalty for 
which the said judgment is rendered, is repugnant to the constitution of 
the United States, and, consequently void. The judgment is to be re- 
versed, and the cause remanded to that court, with instructions to enter 
judgment in favor of the appellants. 

Reversed and annulled. 


THOMPSON, JUSTICE, dissenting. . . . 


Norr.—While the decision in Brown v. Maryland, like that in Gibbons v. Ogden 
three years earlier, was regarded by the strict constructionists as but another indi- 
cation that the Court was determined to destroy the rights of the States, the fact 
that the tax at issue was unpopular in Baltimore appears to have moderated the 
criticism from that important center. See Warren, The Supreme Court, rev. ed. I, 
695. It is interesting to note that Roger Brooke Taney argued the case for the 
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State of Maryland, and that later, when himself Chief Justice, while upholding in 
the License Cases, 5 How. 504, 12 L. Ed, 256 (1846) the right of the States to 
require licenses for the sale of intoxicating liquors imported from other States, 
referred to the decision in Brown y. Maryland as follows: 


I at that-time persuaded myself that I was right, and thought the decision 
of the court restricted the powers of the State more than a sound construction 
-of the constitution of the United States would warrant. But further and more 
mature reflection has convinced me that the rule laid down by the supreme court 
is a just and safe one, and, perhaps, the best that could have been adopted for 
preserving the right of the United States on the one hand, and of the States 
on the other, and preventing collision betweén them. 


The ‘‘original package’’ doctrine, that the right to import goods earries with 
it the right to sell them in the package in which they are imported, was given 
further application in Leisy v. Hardin, see below, p. 407. It is discussed at length 
in Austin v. Tennessee, 179 U. S. 343, 21 S. Ct. 132, 45 L. Ed. 224 (1900), where 
the Court held that a small paper box containing ten cigarettes was not an original 
package within the meaning of the decision in Brown v. Maryland. A recent il- 
lustration is to be found in Wiloil Corp. v. Pennsylvania, 294 U. S. 169, 55 S. Ct. 
358, 79 L. Hd. 838 (1935), where it was held that tank cars \containing fuel oil, 
shipped from another State for delivery on the purchaser’s siding were not to be 
deemed original packages so as to exempt them from a gallonage tax. See also 
Baldwin vy. Seelig, post, p. 424, with reference to milk imported in cans and de- 
livered in bottles. 


UNITED STATES v. E. C. KNIGHT CO. 
156 U. S. 1, 15 8. Ct. 249, 39 L. Ed. 325 (1895). 


Appeal from the Circuit Court of Appeals for the Third Cireuit. 
[This was a bill filed by the United States against the E. C. Knight 
Company and four other corporations, charging that they had entered 
into contracts for the purchase by the American Sugar Refining Com- 
pany of the shares of stock and the property of the other companies, and 
the issuance in exchange to the other companies of shares of stock in the 
said American Sugar Refining Company; that these contracts were en- 
tered into for the purpose of obtaining control by the last named com- 
pany of the price of sugar in the United States and monopolizing the 
manufacture and sale of refined sugar therein; and that such contracts 
were in violation of the provisions of an act of Congress approved July 2, 
1890, entitled ‘‘An act to protect trade and commerce against unlawful 
restraints and monopolies,’’ 26 Stat. 209, providing ‘‘that every con- 
tract, combination in the form of trust, or otherwise, or conspiracy in 
restraint of trade and commerce among the several States is illegal, and 
that persons who shall monopolize or shall attempt to monopolize, or 
combine or conspire with other persons to monopolize trade and com- 
merce among the several States, shall be guilty of a misdemeanor.’’ The 
petitioner prayed that the agreements referred to be cancelled and de- 


242 Cases on ConsTITUTIONAL Law 

clared void and that the defendants be enjoined from carrying them out 
and from violating said act. The Circuit Court held that the facts did 
not show a conspiracy in restraint of trade in violation of the Anti-trust 
Act and dismissed the bill, 60 Fed. 306. The Circuit Court of Appeals 
having affirmed the decree, 60 Fed. 934, this appeal was prosecuted. | 


Mr. Curer Justice Futter . . . delivered the opinion of the 
court. 

By the purchase of the stock of the four Philadelphia refineries, with 
shares of its own stock, the American Sugar Refining Company acquired 
nearly complete control of the manufacture of refined sugar within the 
United States. The bill charged that the contracts under which these 
purchases were made constituted combinations in restraint of trade, and 
that in entering into them the defendants combined and conspired to 
restrain the trade and commerce in refined sugar among the several 
States and with foreign nations, contrary to the act of Congress of July 
2, 1890. 

The fundamental question is, whether conceding that the existence 
of a monopoly in manufacture is established by the evidence, that mo- 
nopoly can be directly suppressed under the act of Congress in the mode 
attempted by this bill. 

The argument is that the power to control the manufacture of refined 
sugar is a monopoly over a necessary of life, to the enjoyment of which 
by a large part of the population of the United States interstate com- 
merce is indispensable, and that, therefore, the general government in 
the exercise of the power to regulate commerce may repress such mo- 
nopoly directly and set aside the instruments which have created it. 
But this argument cannot be confined to necessaries of life merely, and 
must include all articles of general consumption. Doubtless the power to 
control the manufacture of a given thing involves in a certain sense the 
control of its disposition, but this is a secondary and not the primary 
sense; and although the exercise of that power may result in bringing 
the operation of commerce into play, it does not control it, and affects it 
only incidentally and indirectly. Commerce succeeds to manufacture, 
and is not a part of it. The power to regulate commerce is the power to 
prescribe the rule by which commerce shall be governed, and is a power 
independent of the power to suppress monopoly. But it may operate in 
repression of monopoly whenever that comes within the rules by which 
commerce is governed or whenever the transaction is itself a monopoly 
in commerce. ; 

It will be perceived how far-reaching the proposition is that the power 
- of dealing with a monopoly directly may be exercised by the general gov- 
ernment whenever interstate or international commerce may be ulti- 
mately affected. The regulation of commerce applies to the subjects of 
commerce and not to matters of internal police. Contracts to buy, sell, 
or exchange goods to be transported among the several States, the trans- 
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portation and its instrumentalities, and articles bought, sold or ex- 
changed for the purposes of such transit among the States, or put in the 
way of transit, may be regulated, but this is because they form part of 
interstate trade or commerce. The fact that an article is manufactured 
for export to another State does not of itself make it an article of 
interstate commerce, and the intent of the manufacturer does not deter- 
mine the time when the article or product passes from the control of the 
State and belongs to commerce. 

This was so ruled in Coe v. Errol, 116 U. S. 517, 525, in aonich the 
question before the court was whether certain logs cut at a place in New 
Hampshire and hauled to a river town for the purpose of transportation 
to the State of Maine were liable to be taxed like other property in the 
State of New Hampshire. Mr. Justice Bradley, delivering the opinion 
of the court said: ‘‘Does the owner’s state of mind in relation to the 
goods, that is, his intent to export them, and his partial preparation to 
do so, exempt them from taxation? This is the precise question for solu- 
tion. . . . There must be a point of time when they cease to be gov- 
erned exclusively by the domestic law and begin to be governed and pro- 
tected by the national law of commercial regulation, and that moment 
seems to us to be a legitimate one for this purpose, in which they com- 
mence their final movement from the State of their origin to that of 
their destination.’’ 

And again, in Kidd v. Pearson, 128 U.S. 1, 20, 21, 22, where the ques- 
tion was discussed whether the right of a State to enact a statute pro- 
hibiting within its limits the manufacture of intoxicating liquors, except 
for certain purposes, could be overthrown by the fact that the manufac- 
turer intended to export the liquors when made, it was held that the in- 
tent of the manufacturer did not determine the time when the article or 
product passed from the control of the State and belonged to commerce, 
and that, therefore, the statute, in omitting to except from its operation 
the manufacture of intoxicating liquors within the limits of the State for 
export, did not constitute an unauthorized interference with the right 
of Congress to regulate commerce. And Mr. Justice Lamar remarked: 
‘“‘No distinction is more popular to the common mind, or more clearly 
expressed in economic and political literature, than that between manu- 
facture and commerce. Manufacture is transformation—-the fashioning 
of raw materials into a change of form for use. The functions of com- 
merce are different. The buying and selling and the transportation inci- 
dental thereto constitute commerce; and the regulation of commerce in 
the constitutional sense embraces the regulation at least of such trans- 
portation. . . . If it be held that the term includes the regulation of 
all such manufactures as are intended to be the subject of commercial 
transactions in the future, it is impossible to deny that it would also 
include all productive industries that contemplate the same thing. The 
result would be that Congress would be invested, to the exclusion of the 
States, with the power to regulate, not only manufactures, but also agri- 
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culture, horticulture, stock raising, domestic fisheries, mining—in short, 
every branch of human industry. For is there one of them that does 
not contemplate, more or less clearly, an interstate or foreign market? 
Does not the wheat grower of the Northwest or the cotton planter of the 
South, plant, cultivate, and harvest his crop with an eye on the prices 
at Liverpool, New, York, and Chicago? The power being vested in 
Congress and denied to the States, it would follow as an inevitable result 
that the duty would devolve on Congress to regulate all of these delicate, 
multiform and vital interests—interests which in their nature are and 
must be local in all the details of their successful management. eo 

Contracts, combinations, or conspiracies to control domestic enterprise 
in manufacture, agriculture, mining, production in all its forms, or to 
raise or lower prices or wages, might unquestionably tend to restrain 
external as well as domestic trade, but the restraint would be an indirect | 
result, however inevitable and whatever its extent, and such result would 
not necessarily determine the object of the contract, combination, or con- 
spiracy.) .". 4 

It was in the light of well-settled principles that the act of July 2, 
1890, was framed. Congress did not attempt thereby to assert the power 
to deal with monopoly directly as such; or to limit and restrict the rights 
of corporations created by the States or the citizens of the States in the 
acquisition, control, or disposition of property; or‘to regulate or pre- 
seribe the price or prices at which such property or the products thereof 
should be so]d; or to make criminal the acts of persons in the acquisition 
and control of property which the States of their residence or creation 
sanctioned or permitted. Aside from the provisions applicable where 
Congress might exercise municipal power, what the law struck at was 
combinations, contracts, and conspiracies to monopolize trade and com- 
merce among the several States or with foreign nations; but the con- 
tracts and acts of the defendants related exclusively to the acquisition of 
the Philadelphia refineries and the business of sugar refining in Pennsy]- 
vania, and bore no direct relation to commerce between the States or with 
foreign nations. The object was manifestly private gain in the manufac- 
ture of the commodity, but not through the control of interstate or for- 
eign commerce. It is true that the bill alleged that the products_of these 
refineries were sold and distributed among the several States, and that 
all the companies were engaged in trade or commerce with the several 
States and with foreign nations; but this was no more than to say that 
trade and commerce served manufacture to fulfill its function. Sugar 
was refined for sale, and sales were probably made at Philadelphia for 
consumption, and undoubtedly for resale by the first purchasers through- 
out Pennsylvania and other States, and refined sugar was also forwarded 
by the companies to other States for sale. Nevertheless it does not fol- 
low that an attempt to monopolize, or the actual monopoly of, the manu- 
facture was an attempt, whether executory or consummated, to monop- 
olize commerce, even though, in order to dispose of the product, the 
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instrumentality of commerce was necessarily invoked. There was noth- 
ing in the proofs to indicate any intention to put a restraint upon trade 
or commerce, and the fact, as we have seen, that trade or commerce might 
be indirectly affected was not enough to entitle complainants to a decree. 
The subject-matter of the sale was shares of manufacturing stock, and 
the relief sought was the surrender of property which had already passed 
and the suppression of the alleged monopoly in manufacture by the resto- 
ration of the status quo before the transfers ; yet the act of Congress only 
authorized the Circuit Courts to proceed by way of preventing and 
restraining violations of the act in respect of contracts, combinations, or 
conspiracies in restraint of interstate or international trade or commerce. 

The Cireuit Court declined, upon the pleadings and proofs, to grant 
the relief prayed, and dismissed the bill, and we are of opinion that the 
Cireuit Court of Appeals did not err in affirming that decree. 

Decree affirmed. 


Mr. Justicp Harnan, dissenting. 


Nors.—The decision of the Court in the Knight case caused much criticism at 
the time it was rendered, for it seemed to suggest the impossibility of applying 
the Sherman Anti-Trust Act of 1890 effectively. The decision played such an im- 
portant part in subsequent cases coming before the Court under the Anti-Trust Act 
that it is included here for that reason. See, in particular, the Standard Oil case, 
221 U. S. 1, 31 S. Ct. 502, 55 L. Ed. 619 (1911), the American Tobacco Co. case, 
221 U. S. 106, 31 S. Ct. 632, 55 L. Ed. 663 (1911), and National Labor Relations 
Board v. Jones & Laughlin Steel Corporation, below, p. 354. The Jones & Laughlin 
case would seem definitely to overrule the Knight case, even if the strict construc- 
tion given to the decision in other earlier cases had not done so. 


4, COMMERCE WITH ForEIGN NATIONS 


UNIVERSITY OF ILLINOIS v. UNITED STATES. 
289 U. S. 48, 53 S. Ct. 509, 77 L. Ed. 1025 (1933). 


On Writ of Certiorari to the United States Court of Customs and 
Patent Appeals to review a decision affirming a decision of the Customs 
Court against a protestant of the exaction of customs duties. Affirmed. 


Mr. Cuter Justice Hueues delivered the opinion of the Court. 

The University of Illinois imported scientific apparatus for use in one of 
its educational departments. Customs duties were exacted at the rates 
prescribed by the Tariff Act of (September 21) 1922, chap. 356, 42 Stat. 
at L. 858, U.S. C. title 19, § 121. The University paid under protest, in- 
sisting that as an instrumentality of the State of Illinois, and discharging 
a governmental function, it was entitled to import the articles duty free. 
At the hearing on the protest, the Customs Court decided in favor of 
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the Government (59 Treas. Dec. 747) and the Court of Customs and 
Patent Appeals affirmed the decision. 61 Treas. Dec. 1334. This Court 
yranted certiorari. 

The Tariff Act of 1922 is entitled—‘‘An Act to provide revenue, to 
regulate commerce with foreign countries, to encourage the industries of 
the United States, and for other purposes.”’ The Congress thus asserted 
that it was exercising its constitutional authority ‘‘to regulate commerce 
with foreign nations.’? Art. 1, § 8, 8. The words of the Constitution 
‘‘comprehend every species of commercial intercourse between the 
United States and foreign nations. No sort of trade can be carried on 
between this country and any other, to which this power does not ex- 
tend.’’? Gibbons v. Ogden, 9 Wheat. 1, 193, 6 L. Ed. 23, 69. It is an 
essential attribute of the power that it is exclusive and plenary. As an 
exclusive power, its exercise may not be limited, qualified or impeded to 
any extent by state action. . . . The power is buttressed by the ex- 
press provision of the Constitution denying to the States authority to lay 
imposts or duties on imports or exports without the consent of the Con- 
gress. Art. 1, § 10, 2. 

The Congress may determine what articles may be imported into this 
country and the terms upon which importation is permitted. No one can 
be said to have a vested right to carry on foreign commerce with the 


United States. . . . If the Congress saw fit to lay an embargo or to 
prohibit altogether the importation of specified articles, as the Congress 
may . . . , no State by virtue of any interest of its own would be 


entitled to override the restriction. The principle of duality in our 
system of government does not touch the authority of the Congress in the 
regulation of foreign commerce. 

Appellant argues that the Tariff Act is a.revenue measure; that it is 
not the less so because it is framed with a view, as its title states, of 
encouraging the industries of the United States . . .  ; that the duty 
is a tax, that the Act is not one for the regulation of commerce but is an 
exertion of the taxing power, and that, as such, it is subject to the 
constitutional limitation that the Congress may not lay a tax so as to 
impose a direct burden upon an instrumentality of a State used in the 
performance of a governmental function. 

It is true that the taxing power is a distinct power; that it is distinct 
from the power to regulate commerce. Gibbons v. Ogden, supra (9 
Wheat. p. 201, 6 L. Ed. 71). It is also true that the taxing power 
embraces the power to lay duties. Art. I, §8, 1. But because the 
taxing power is a distinct power and embraces the power to lay duties, 
it does not follow that duties may not be imposed in the exercise of the 
power to regulate commerce. The contrary is well established. Gibbons 
v. Ogden, supra, p. 202. ‘Under the power to regulate foreign commerce 
Congress imposes duties on importations, gives drawbacks, passes em- 
bargo and non-intercourse laws, and makes all other regulations neces- 
sary to navigation, to the safety of passengers, and the protection of 
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property.’’? Groves v. Slaughter, 15 Pet. 449, 505, 10 L. Ed. 800, 821. 
The laying of duties is ‘‘a common means of executing the power.’’ 2 
Story, Const. § 1088. It has not been questioned that this power may be 
exerted by laying duties ‘‘to countervail the regulations and restrictions 

of foreign nations.’’ Id., § 1087. And the Congress may, and un- 
doubtedly does, in its tariff legislation consider the conditions of 
foreign trade in all its aspects and effects. Its requirements are 
not the less regulatory because they are not prohibitory or retaliatory. 
They embody the congressional conception of the extent to which regula- 
tion should go. But if the Congress may thus exercise the power, and as- 
serts, as it has asserted here, that it is exercising it, the judicial depart- 
ment may not attempt in its own conception of policy to distribute the 
duties thus fixed by allocating some of them to the exercise of the ad- 
mitted power to regulate commerce and others to an independent exercise 
of the taxing power. The purpose to regulate foreign commerce per- 
meates the entire congressional plan. The revenue resulting from the 
duties ‘‘is an incident to such an exercise of the power. It flows from, 
but does not create the power.’’ Id. 

The principle invoked by the petitioner, of the immunity of state 
instrumentalities from Federal taxation, has its inherent limitations. 
Fox Film Corp. v. Doyal, 286 U. S. 123, 128, 76 L. Ed. 1010, 1014, 
52 S. Ct. 546. It is a principle implied from the necessity of main- 
taining our dual system of government. . . . Springing from that 
necessity it does not extend beyond it. Protecting the functions of gov- 
ernment in its proper province, the implication ceases when the boundary 
of that province is reached. The fact that the State in the performance 
of state functions may use imported articles does not mean that the im- 
portation is a function. of the state government independent of federal 
power. The control of importation does not rest with the State but with 
the Congress. In international relations and with respect to foreign 
intercourse and trade the people of the United States act through a 
single government with unified and adequate national power. There is 
thus no violation of the principle which petitioner invokes, for there is 
no encroachment on the power of the State as none exists with respect to 

the subject over which the Federal power has been exerted. To permit 
the States and their instrumentalities to import commodities for their 
own use, regardless of the requirements imposed by the Congress, would 
undermine, if not destroy, the single control which it was one of the 
dominant purposes of the Constitution to create. It is for the Congress 
to decide to what extent, if at all, the States and their instrumentalities 
shall be relieved of the payment of duties on imported articles. 

The contention of the petitioner finds no support in the history of tariff 
acts or in departmental practice. It is not necessary to review this 
practical construction. It is sufficient to say that only in recent years 
has any question been raised by state officials as to the authority of 
Congress to impose duties upon their imports. 
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In view of these conclusions we find it unnecessary to consider the 
questions raised with respect to the particular functions of the petitioner 
and its right to invoke the principle for which it contends. 

Judgment affirmed. 


B. Federal Regulation of, Public Carriers 


1. REGULATION oF INCOME OF PUBLIC CARRIERS 


DAYTON-GOOSE CREEK RY. CO. v. UNITED STATES. 
263 U.S. 456, 44 S. Ct. 169, 68 L. Ed. 388 (1924). 


Appeal from the District Court of the United States for the Eastern 
District of Texas. 


Mr. Cuier Justice Tart delivered the opinion of the court. 

The main question in this case is whether the so-called ‘‘recapture’’ 
paragraphs of the Transportation Act of 1920, e. 91, § 422 [§ 15a], para- 
graphs 5-17, 41 Stat. 456, 489-491, are constitutional. 

‘The Dayton-Goose Creek Railway Company is a corporation of Texas, 
engaged in intrastate, interstate and foreign commerce. Its volume of 
intrastate traffic exceeds that of its interstate and foreign traffic. In 
response to orders of the Interstate Commerce Commission, the carrier 
made returns for ten months of 1920, and for the full year of 1921, 
reporting the value of its railroad property employed in commerce and 
net revenue therefrom. It earned $21,666.24 more than six per cent. on 
the value of its property in the ten months of 1920, and $33,766.99 excess 
in the twelve months of 1921. The Commission requested it to report 
what provision it had made for setting up a fund to preserve one-half of 
these excesses; and to remit the other half to the Commission. 

The carrier then filed the present bill, setting forth the constitutional 
invalidity of the recapture provisions of the act and the orders of the 
Commission based thereon, averring that it had no adequate remedy at 
law to save itself from the irreparable wrong about to be done to it by 
enforcement of the provisions, and praying that the defendants, the 
United States, the Interstate Commerce Commission, and the United 
States District Attorney for the Eastern District of Texas, be tempo- 
rarily restrained from prosecuting any civil or criminal suit to enforce 
the Commission’s orders, and that the court on final hearing make the 
injunction permanent. The Commission answered the bill. The United 
States and the District Attorney moved to dismiss it for want of equity 
jurisdiction, and for lack of equity. An application for an interlocutory 
injunction before a court of three judges under the Act of October 22, 
19138, ¢. 32, 38 Stat. 208, 220, was denied and the court, proceeding to 
consider the equities, dismissed the bill. 
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While the Dayton-Goose Creek Railway Company was the sole com- 
*plainant below and is the sole appellant here, nineteen other railway 
companies have, as amici curiae, upon leave granted, filed briefs in 
support of its appeal. : 

By § 422 of the Transportation Act, there was added to the existing 
Interstate Commerce Act and its amendments, §15a. The section in 
its second paragraph directs the Commission to establish rates which 
will enable the carriers, as a whole or by rate groups or territories fixed 
by the Commission, to receive a fair net operating return upon the prop- 
erty they hold in the aggregate for use in transportation. By paragraph 
3, the Commission is to establish from time to time and make public the 
percentage of the value of the aggregate property it regards as a fair 
operating return, but for 1920 and 1921 such a fair return is to be five 
and a half per cent., with discretion in.the Commission to add one-half 
of one per cent. as a fund for adding betterments on capital account. 
By paragraph 4, the Commission is to fix the aggregate value of the 
property from time to time, using in doing so the results of its valuation 
of the railways as provided in § 19a of the Interstate Commerce Act, so 
far as they are available, and all the elements of value recognized by the 
law of the land for rate-making purposes, including so far as the Com- 
mission may deem it proper, the investment account of the railways. 

Paragraph 5 declares that, because it is impossible to establish uniform 
rates upon competitive traffic which will adequately sustain all the ecar- 
riers needed to do the business, without giving some of them a net income 
in excess of a fair return, any carrier receiving such excess shall hold 
it in the manner thereafter prescribed as trustee for the United States. 
Paragraph 6 distributes the excess, one-half to a reserve fund to be main- 
tained*by the carrier, and the other half to a general railroad revolving 
fund to be maintained by the Commission. Paragraph 7 specifies the 
only uses to which the carrier may apply its reserve fund. They are the 
payment of interest on bonds and other securities, rent for leased lines, 
and the payment of dividends, to the extent that its operating income 
of the year is less than six per cent. When the reserve fund equals five 
per cent. of the value of the railroad property, and as long as it continues 
to do so, the carrier’s one-half of the excess income may be used by it 
for any lawful purpose. Under paragraph 10, and subsequent para- 
graphs, the general railroad revolving fund is to be administered by the 
Commission in making loans to carriers to meet expenditures on capital 
account, to refund maturing securities originally issued on capital ac- 
count and for buying equipment and facilities and leasing or selling 
them to carriers. 

This Court has recently had occasion to construe the Transportation 
Act. In Wisconsin R. R. Commission v. C. B. & Q. R. R. Co., 257 U.S. 
563, it was held that the act in seeking to render the interstate commerce 
railway system adequate to the country’s needs had, by §§ 418 and 422, 
conferred on the Commission valid power and duty to raise the level of 
intrastate rates when it found that they were so low as to discriminate 
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against interstate commerce and unduly to burden it. In the New Eng- 
land Divisions Case, 261 U. S. 184, it was held that under § 418 the Com- 
mission in making division of joint rates between groups of carriers 
might in the public interest consult the financial needs of a weaker 
group in order to maintain it in effective operation as part of an ade- 
quate transportation system, and give it a greater share of such rates 
if the share of the other group was adequate to avoid a confiscatory 
result. 

In both cases it was pointed out that the Transportation Act adds a 
new and important object to previous interstate commerce legislation, 
which was designed primarily to prevent unreasonable or discriminatory 
rates against persons and localities. The new act seeks affirmatively to 
build up a system of railways prepared to handle promptly all the inter- 
state traffic of the country. It aims to give the owners of the railways 
an opportunity to earn enough to maintain their properties and equip- 
ment in such a state of efficiency that they can carry well this burden. 
To achieve this great purpose, it puts the railroad systems of the country 
more completely than ever under the fostering guardianship and con- 
trol of the Commission, which is to supervise their issue of securities, 
their car supply and distribution, their joint use of terminals, their con- 
struction of new lines, their abandonment of old lines, and by a proper 
division of joint rates, and by fixing adequate rates for interstate com- 
merce, and in case of discrimination, for intrastate commerce, to secure 
a fair return upon the properties of the carriers engaged. 

It was insisted in the two cases referred to, and it is insisted here, that 
the power to regulate interstate commerce is limited to the fixing of 
reasonable rates and the prevention of those which are discriminatory, 
and that when these objects are attained, the power of regulatjon is 
exhausted. This is too narrow a view of the commerce clause. To 
regulate in the sense intended is to foster, protect and control the com- 
merce with appropriate regard to the welfare of those who are immedi- 
ately concerned, as well as the public at large, and to promote its 
growth and insure its safety. 

Mr. Justice Bradley, speaking for the Court in California v. Pacific 
R. R. Co., 127 U. §. 1, 39, said: 

“‘The power to construct, or to authorize individuals or corporations 

to construct, national highways and bridges from State to State, is essen- 
tial to the complete control and regulation of interstate commerce. 
This power in former times was exerted to a very limited extent, the 
Cumberland or National road being the most notable instance. 3 
But since, in consequence of the expansion of the country, the multiplica- 
tion of its products, and the invention of railroads and locomotion by 
steam, land transportation has so vastly increased, a sounder considera- 
tion of the subject has prevailed and led to the conclusion that Congress 
has plenary power over the whole subject.’’ 


Powers or Concress: InterstatTr, eTc., Commerce 251 


If Congress may build railroads under the commerce clause, it may 
certainly exert affirmative control over privately owned railroads, to see 
that such railroads are equipped to perform, and do perform the 
requisite public service. 

Title IV of the Transportation Act, embracing §§ 418 and 422, is 
carefully framed to achieve its expressly declared objects. Uniform rates 
enjoined for all shippers will tend to divide the business in proper pro- 
portion so that, when the burden is great, the railroad of each carrier 
will be used to its capacity. If the weaker roads were permitted to charge 
higher rates than their competitors, the business would seek the stronger 
roads with the lower rates, and congestion would follow. The directions 
given to the Commission in fixing uniform rates will tend to put them 
on a scale enabling a railroad of average efficiency among all the carriers 
of the section to earn the prescribed maximum return. Those who earn 
more must hold one-half of the excess primarily to preserve their sound 
economie condition and avoid wasteful expenditures and unwise divi- 
dends. Those who earn less are to be given help by credit secured 
through a fund made up of the other half of the excess. By the recapture 
clauses Congress is enabled to maintain uniform rates for all shippers 
and yet keep the net returns of railways, whether strong or weak, to 
the varying percentages which are fair respectively for them. The 
recapture clauses are thus the key provision of the whole plan. 

Having regard to the property rights of the carriers and the interest 
of the shipping public, the validity of the plan depends on two proposi- 
tions. 

First. Rates which as a body enable all the railroads necessary to do 
the business of a rate territory or section, to enjoin not more than a fair 
net operating income on the aggregate value of their properties therein 
economically and efficiently operated, are reasonable from the standpoint 
of the individual shipper in that section. He with every other shipper 
similarly situated in the same section is vitally interested in having 
a system which can do all the business offered.. If there is congestion, he 
suffers with the rest. He may, therefore, properly be required in the 
rates he pays to share with all other shippers of the same section the 
burden of maintaining an adequate railway capacity to do their business. 
This conclusion makes it unnecessary to discuss the question mooted 
whether shippers are deprived of constitutional rights when denied rea- 
sonable rates. 

Second. The carrier owning and operating a railroad, however strong 
' financially, however economical in its facilities, or favorably situated as 
to traffic, is not entitled as of constitutional right to more than a fair 
“net operating income upon the value of its properties which are being 

devoted to transportation. By investment in a business dedicated to 
the public service the owner must recognize that, as compared with in- 
vestment in private business, he can not expect either high or speculative 
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dividends but that his obligation limits him to only fair or reasonable 
profit. If the company owned the only railroad engaged in transporta- 
tion in a given section and was doing all the business, this would be 
clear. If it receives a fair return on its property, why should it make 
any difference that other and competing railroads in the same section are 
permitted to receive higher rates for a service which it costs them more 
to render and from which they receive no better net return? Classifica- 
tion of railways in the matter of adjustment of rates has been sustained- 
in numerous eases. In the Minnesota Rate Cases, 230°U. S. 352, 469, 473, 
it was held that the rates imposed by the State upon two railways were 
not confiscatory but that they were so in the case of a third railway per- 
forming service in the same territory, because the latter was put to 
greater expense in rendering the service. An injunction was refused 
to the first two railways and was granted to the third. The same prin- 
ciple has been upheld in analogous cases. 

The third question for our consideration is speees the recapture 
clause, by reducing the net income from intrastate rates, invades the 
reserved power of the States and is in conflict with the Tenth Amend- 
ment. In solving the problem of maintaining the efficiency of an inter- 
state commerce railway system which serves both the States of the 
Nation, Congress is dealing with a unit in which state and interstate 
operations are often inextricably commingled. When the adequate main- 
tenance of interstate commerce mvolves and makes necessary on this 
account the incidental and partial control of intrastate commerce, the 
power of Congress to exercise such control has been clearly established. 
Minnesota Rate Cases, 230 U. 8. 352, 432, 433; Illinois Central R. R. Co. 
v. Behrens, 233 U. S. 473, 477; The Shreveport Case, 234 U. S. 342, 351; 
Tllinois Central R. R. Co. v. State Public Utilities Comm., 245 U.S. 498, 
506; Wisconsin Railroad Commission v., Chicago, Burlington & Quincy 
R. R. Co., 257 U. S. 563. The combination of uniform rates with the 
recapture clauses is necessary to the better development of the country’s 
interstate transportation system as Congress has planned it. The con- 
trol of the excess profit due to the level of the whole body of rates is the 
heart of the plan. To divide that excess and attempt to distribute one 
part to interstate traffic and the other to intrastate traffic would be im- 
practicable and defeat the plan. This renders indispensable the inci- 
dental control by Congress of that part ef the excess possibly due to 
intrastate rates which if present is indistinguishable. 

The decree of the District Court is affirmed. 


Nore.—Until the passage of the Interstate Commerce Act in 1887 the legislation 
of Congress upon the subject of commerce had been confined to the regulation of 
navigation, of trade with the Indian Tribes, of imports from foreign nations, and 
of immigration, The enormous growth of domestic commerce during the seventies 
and eighties led to the demand for more positive measures of control over public 
carriers than the limited application of the common law permitted. In consequence, 
the Supreme Court, hitherto concerned chiefly with the constitutional restraints 
imposed upon state legislation affecting interstate commerce, now was called upon 
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to interpret and apply the provisions of federal legislation as well. The Interstate 
Commerce Act, which had been confined to the prohibition of unreasonable and 
discriminatory rates, was supplemented in 1906 by the Hepburn Act, which con- 
ferred upon the Interstate Commerce Commission the power to fix ‘‘reasonable 
rates’’ on its own account. By the Valuation Act of 1913 the Commission was 
called upon to undertake a physical valuation of the property of interstate carriers 
as a basis of further regulatory legislation. During the World War the operation 
of interstate carriers was taken over by the Government as a war measure; and it 
was the chief purpose of the Transportation Act of 1920 to determine the condi- 
tions upon which the carriers were to be ‘‘returned’’ to their owners. In the 
numerous cases before the Supreme Court during this period few questions of con- 
stitutional law were presented, and such as were raised dealt not with the funda- 
mental issue of the power of Congress to regulate the carriers, but with the ‘‘in- 
cidents’’ of regulation, in so far as these might deny due process of law under 
the Fifth Amendment or encroach upon the reserved powers of the States under 
the Tenth Amendment. The Dayton-Goose Creek Ry. case represents the broadest 
interpretation of the term ‘‘regulate’’ given up to that time by the Court in respect 
to the question of rates and service. 

On the general subject of the regulation by Congress of the rates and service of 
public carriers, see Wilioughby, op. cit. II, Sees. 515 ff. ; 


r 


2. RELATIONS oF PUBLIC CARRIERS WITH EMPLOYEES 


ADAIR v. UNITED STATES. 
208 U. S. 161, 28 S. Ct. 277, 52 L. Ed. 436 (1908). 


In error to the District Court of the United States for the Eastern 
District of Kentucky. j 


Mr. Justice Haran delivered the opinion of the court: 

This case involves the constitutionality of certain provisions of the 
act of Congress of June Ist, 1898 (30 Stat. at L. 424, chap. 370, U. S. 
Comp. Stat. 1901, p. 3205), concerning carriers engaged in interstate 
commerce and their employees. . . . 

The 10th section, upon which the present prosecution is based, is in 
these words: 

“That any employer subject to the provisions of this act, and any 
officer, agent, or receiver of such employer, who shall require any 
employee, . . - as a condition of such employment, to enter into 
an agreement, . . . not to become or remain a member of any labor 
corporation, association, or orgarlization ; or shall threaten any employee 
with loss of employment, or shall unjustly discriminate against any 
employee because of his membership in such a labor ‘corporation, asso- 
ciation, or organization; . . . is hereby declared to be guilty of a 
misdemeanor, and, upon conviction thereof . . . shall be punished 
for each offense by a fine of not less than one hundred dollars and not 
more than one thousand dollars.’’ . . - 
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It thus appears that the criminal offense charged in the count of the 
indictment upon which the defendant [W. Adair] was convicted was, 
in substance and effect, that, being an agent of a railroad company 
[Louisville & Nashville R. Co.] engaged in interstate commerce, and 
subject to the provisions of the above act of June Ist, 1898, he dis- 
charged one [O. B.] Coppage from its service because of his membership 
in a labor organization,—no other ground for such discharge being 
alleged. 

May Congress make it a criminal offense against the United States— 
as, by the 10th section of the act of 1898, it does—for an agent or officer 
of an interstate carrier, having full authority in the premises from the 
carrier, to discharge an employee from service simply because of his 
membership in a labor organization ? 

This question is admittedly one of importance, and has been examined 
with care and deliberation. And the court has reached a conclusion 
which, in its judgment, is consistent with both the words and spirit 
of the Constitution, and is sustained as well by sound reason. 

The first inquiry is whether the part of the 10th section of the act 
of 1898 upon which the first count of the indictment was based is 
repugnant to the 5th Amendment of the Constitution, declaring that 
no person shall be deprived of liberty or property without due process 
of law. In our opinion that section, in the particular mentioned, is an 
invasion of the personal liberty, as well as of the right-of property, 
guaranteed by that Amendment. Such liberty and right embrace the 
right to make contracts for the purchase of the labor of others, and 
equally the right to make contracts for the sale of one’s own labor; each 
right, however, being subject to the fundamental condition that no 
contract, whatever its subject-matter, can be sustained which the law, 
upon reasonable grounds, forbids as inconsistent with the public inter- 
ests, or as hurtful to the public order, or as detrimental to the common 
SOOM Aageees 

While, as already suggested, the right of liberty and property guar- 
anteed by the Constitution against deprivation without due process of 
‘law is subject to such reasonable restraints as the common good or 
the general welfare may require, it is not within the functions of 
government—at least, in the absence of contract between the parties— 
to compel any person, in the course of his business and against his 
will, to accept or retain the personal services of another, or to compel 
any person, against his will, to perform personal services for another. 
The right of a person to sell his labor upon such terms as he deems 
proper is, in its essence, the same as the right of the purchaser of 
labor to prescribe the conditions upon which he will accept such labor 
from the person offering to sell it. So the right of the employee to 
quit the service of the employer, for whatever reason, is the same as 
the right of the employer, for whatever reason, to dispense with the 
services of such employee. It was the legal right of the defendant, 
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Adair,—however unwise such a course might have been,—-to discharge 
Coppage because of his being a member of a labor organization, as it 
was the legal right of Coppage, if he saw fit to do so,—however unwise 
such a course on his part might have been,—to quit the service in 
which he was engaged, because the defendant employed some persons 
who were not members of a labor organization. In all such particulars 
the employer and the employee have equality of right, and any legisla- 
tion that disturbs that equality is an arbitrary interference with the 
liberty of contract which no government can legally justify in a free 
land. These views find support in adjudged cases, some of which are 
cited in the margin. Of course, if the parties by contract fixed the 
period of service, and prescribed the conditions upon which the contract 
may be terminated, such contract would control the rights of the parties 
as between themselves, and for any violation of those provisions the 
party wronged would have his appropriate civil action. And it may 
be—but upon that point we express no opinion—that, in the case of a 
labor contract between an employer engaged in interstate commerce and 
his employee, Congress could make it a crime for either party, without 
sufficient or just excuse or notice, to disregard the terms of such con- 
tract or to refuse to perform it. | 

But it is suggested that the authority to make it a crime for an agent 
or officer of an interstate carrier, having authority in the premises 
from his principal, to discharge an employee from service to such carrier, 
simply because of his membership in a labor organization, can be 
referred to the power of Congress to regulate interstate commerce, with- 
out regard to any question of personal liberty or right of property 
arising under the 5th Amendment. This suggestion can have no bearing 
in the present discussion unless the statute, in the particular just stated, 
is, within the meaning of the Constitution, a regulation of commerce 
among the states. If it be not, then clearly the government cannot invoke 

the commerce clause of the Constitution as sustaining the indictment 
against Adair. 

Let us inquire what is commerce, the power to regulate which is given 
to Congress? 

This question has been frequently propounded in this court, and 
the answer has been—and no more specific answer could well have 
been given—that commerce among the several states comprehends traffic; 
intercourse, trade, navigation, communication, the transit of persons, 
and the transmission of messages by telegraph,—indeed, every species 
of commercial intercourse among the several states,—but not that com- 
merce ‘‘completely internal, which is carried on hetween man and man, 
in a state, or between different parts of the same state, and which does 
not extend to or affect other states.’’ The power to regulate interstate 
commerce is the power to prescribe rules by which such commerce must 
be governed. Of course, as has been often said, Congress has a large 
discretion in the selection or choice of the means ‘to be employed in 
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the regulation of interstate commerce, and such discretion is not to 
be interfered with except where that which is done is in plain violation 
of the Constitution. . . . Manifestly, any rule prescribed for the 
conduct of interstate commerce, in order to be within the competency 
of Congress under its power to regulate commerce among the states, 
must have some real or substantial relation to or connection with the 
commerce regulated. But what possible legal or logical connection is 
there between an employee’s membership in a labor organization and 
the carrying on of interstate commerce? Such relation to a labor or- 
ganization cannot have, in itself and. in the eye of the law, any bear- 
ing upon the commerce with which the employee is connected by his 
labor and services. Labor associations, we assume, are organized for 
the general purpose of improving or bettering the conditions and con- 
serving the interests of its members as wage-earners,—an object entirely 
legitimate and to be commended rather than condemned. But surely 
those associations, as labor organizations, have nothing to do with inter- 
state commerce, as such. One who engages in the service of an interstate 
carrier will, it must be assumed, faithfully perform his duty, whether 
he be a member or not a member of a labor organization. His fitness 
for the position in which he labors and his diligence in the discharge 
of his duties cannot, in law or sound reason, depend in any degree upon 
his being or not being a member of a labor organization. It cannot be 
assumed that his fitness is assured, or, his diligence increased, by such 
membership, or that he is less fit or less diligent because of his not 
being a member of such an organization. It is the employee as a man, 
and not as a member of a labor organization, who labors in the service 
of an interstate carrier. 5 

It results, on the whole case, that the provision of the statute under 
which the defendant was convicted must be held to be repugnant to the 
5th Amendment, and as not embraced by nor within the power of 
Congress to regulate interstate commerce, but, under the guise of regulat- 
ing interstate commerce, and as applied to this case, it arbitrarily sane- 
tions an illegal invasion of the personal liberty as well as the right of 
property of the defendant, Adair. . 
- The judgment must be reversed, with directions to set aside the verdict 
and judgment of conviction, sustain the demurrer to the indictment, and 
dismiss the case. 

It is so ordered. 


Mr. Justice McKenna, dissenting : 

[The Justice, relying chiefly upon the decision in Howard v. Illinois, 
207 U.S. 468, 28 S. Ct. 141, 52 L. Ed. 297 (1908) (First Employers Lia- 
bility Cases), argued that ‘‘a provision of law which will prevent, or 
tend to prevent, the stoppage of every wheel in every car of an entire 
railroad system, certainly has as direct influence on interstate commerce 
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as the way in which one car may be coupled to another, or the rule of 
* liability for personal injuries to an employee.’’] 


Mr. Justicp Hotmss, dissenting: 

I also think that the statute is constitutional, and, but for the decision 
eof my brethren, I should have felt pretty clear about it. 

As we all know, there are special labor unions of men engaged in the 
service of carriers. These unions exercise a direct influence upon the 
employment of labor in that business, upen the terms of such employ- 
ment, and upon the business itself. Their very existence is directed 
specifically to the business, and their connection with it is, at least, as 
intimate and important as that of safety couplers, and, I should think, 
as the liability of master to servant,—matters which, it is admitted, Con- 
gress might regulate, so far as they concern commerce among the states. 


x I confess that I dank that the right to make contracts at will 
that has been derived from the word “‘liberty’’ in the Amendments has 
been stretched to its extreme by the decisions; but they agree that some- 
times the right may be restrained. Where there is, or generally is be- 
lieved to be, an important ground of public policy for restraint, the 
Constitution does not forbid it, whether this court agrees or disagrees ; 
with the policy pursued. It cannot be doubted that to prevent strikes, and, 
so far as possible, to foster its scheme of arbitration, might be deemed 
by Congress an important point of policy, and I think it impossible to 
say that Congress might not reasonably think that the provision in ques- 
tion would help a good deal to carry its policy along. But suppose 
that the only effect really were to tend to bring about the complete union- 
izing of such railroad laborers as Congress can deal with, I think that. 
object alone would justify the act. I quite agree that the question what 
and how much good labor unions do, is one on which intelligent people 
may differ; I think that laboring men sometimes attribute to them ad- 
vantages, as many attribute to combinations of capital disadvantages, 
that really are due to economic conditions of a far wider and deeper 
kind; but I could not pronounce it unwarranted if Congress should de- 
cide that to foster a strong union was for the best interest, not only of 
the men, but of the railroads and of the country at large. 


SECOND EMPLOYERS’ LIABILITY CASES. 
223 U. S. 1, 32 S. Ct. 169, 56.L. Ed. 327 (1912). 


Error to the Supreme Court of Errors of the State of Connecticut, and 
to the Circuit Courts of the United States for the Districts of Minnesota 
and of Massachusetts. 
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[By the Employers’ Liability Act of 1906 Congress modified the 
fellow-servant doctrine of the common law, making common carriers 
engaged in commerce in the District of Columbia or in the territories 
and between the several states liable for the death or injury of ‘‘any 
of its employees’’ which should result from the negligence of ‘‘any of 
its officers, agents, or employees.’’ In Howard v. Illinois Central R» 
Co., 207 U. S. 463, 28 S. Ct. 141, 52 L. Ed. 297 (1908), the Supreme 
Court held the law void on the ground that it applied to the carriers ir- 
respective of the fact whether the person killed or injured was engaged at 
the time in interstate commerce, thus subjecting all of the activities of 
the carrier to federal regulation although only a part of its business 
might be interstate. Congress then enacted the Employers’ Liability 
Act of April 22, 1908, similar to the law of 1906 except that its pro- 
visions were expressly limited to suits growing out of injuries or deaths 
to employees while actually engaged in interstate commerce. Pursuant 
to this act, as amended in 1910, suits were brought against the New York, 
New Haven & Hartford Railroad and the Northern Pacific Railway 
In the case of Mondou v. New York, N. H. & H. R. Co., in addition to the 
question of liability, there was the issue whether the law could be en- 
forced in the courts of Connecticut. ] 


Mr. JusTicE VAN DEevANTER . . . delivered the opinion of the 
court. 

The principal questions presented in these cases as discussed at the 
bar and in the briefs are: 1. May Congress, in the exertion of its power 
over interstate commerce, regulate the relations of common carriers by 
railroad and their employés while both are engaged in such commerce? 
2. Has Congress exceeded its power in that regard by prescribing the 
regulations which are embodied in the act in question? 3. Do those 
regulations supersede the laws of the States in so far as the latter cover 
the same field? 4. May rights arising under those regulations be en- 
forced, as of right, in the courts of the States when their jurisdiction, as 
fixed by local laws, is adequate to the occasion? 

As is well said in the brief prepared by the fie Solicitor-General : 
‘Interstate commerce—if not always, at any rate when the commerce 
is transportation—is an act. Congress, of course, can do anything which, 
in the exercise by itself of a fair discretion, may be deemed appropriate 
to save the act of interstate commerce from prevention or interruption, 
cr to make that act more secure, more reliable or more efficient. The 
act of interstate commerce is done by the labor of men and with the help 
of things; and these men and things are the agents and instruments of 
the commerce. If the agents or instruments are destroyed while they are 
doing the act, commerce is stopped; if the agents or instruments are in- 
terrupted, commerce is interrupted; if the agents or instruments are 
not of the right kind or quality, commerce in consequence becomes slow 
or costly or unsafe or otherwise inefficient; and if the conditions under 
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which the agents or instruments do the work of commerce are wrong 
or disadvantageous, those bad conditions may and often will prevent or 
interrupt the act of commerce or make it less expeditious, less reliable, 
less economical and less secure. Therefore, Congress may legislate about 
the agents and instruments of interstate commerce, and about the condi- 
tions under which those agents and instruments perform the work of 
interstate commerce, whenever such legislation bears, or in the exercise of 
a fair legislative discretion, can be deemed to bear, upon the reliability 
or promptness or economy or security or utility of the interstate com- 
merce act.’’ 

In view of these settled propositions, it does not admit of doubt that 
the answer to the first of the questions before stated must be that. Con- 
gress, in the exertion of its power over interstate commerce, may regu- 
late the relations of common carriers by railroad and their employés, 
while both are engaged in such commerce, subject always to the limita- 
tions prescribed in the Constitution, and to the qualification that the par- 
‘ticulars in which those relations are regulated must have a real or sub- 
stantial connection with the interstate commerce in which the carriers 
and their employés are engaged. 

We come, then, to inquire whether Congress has exceeded its power 
in that regard by prescribing the regulations embodied in the present 
act. It is objected that it has, (1) because the abrogation of the fellow- 
servant rule, the extension of the carrier’s liability to cases of death, and 
the restriction of the defenses of contributory negligence and assumption 
of risk have no tendency to promote the safety of the employés or to ad- 
vance the commerce in which they are engaged; (2) because the liability 
imposed for injuries sustained by one employé through the negligence 
of another, although confined to instances where the injured employé 
is engaged in interstate commerce, is not confined to instances where both 
employés are so engaged; and (3) because the act offends against the 
Fifth Amendment to the Constitution (a) by unwarrantably interfering 
with the liberty of contract and (b) by arbitrarily placing all employers 
engaged in interstate commerce by railroad in a disfavored class and all 
their employés engaged in such commerce in a favored class. 

Briefly stated, the departures from the common law made by the 
portions of the act against which the first objection is leveled are these: 
(a) The rule that the negligence of one employé resulting in injury to 
another was not to be attributed to their common employer, is dis- 
placed by a rule imposing upon the employer responsibility for such an 
injury, as was done at common law when the injured person was not an 
employé; (b) the rule exonerating an employer from liability for injury: 
sustained by an employé through the concurring negligence of the 
employer and the employé is abrogated in all instances where the em- 
ployer’s violation of a statute enacted for the safety of his employés 
contributes to the injury, and in other instances is displaced by the 
rule of comparative negligence, whereby the exoneration is only from a 
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proportional part of the damages corresponding to the amount of negli- 
gence attributable to the employé; (c) the rule that an employé was 
deemed to assume the risk of injury, even if due to the employer’s negli- 
gence, where the employé voluntarily entered or remained in the service 
with an actual or presumed knowledge of the conditions out of which 
the risk arose, is abrogated in all instances where the employer’s viola- 
tion of a statute enacted for the safety of his employés contributed to 
the injury; and (d) the rule denying a right of action for the death of 
one person caused by the wrongful act or neglect’of another is dis- 
placed by a rule vesting such a right of action in the personal repre- 
sentatives of the deceased for the benefit of designated relatives. . . . 

Of the objection to these changes it is enough to observe: 

First. ‘‘A person has no property, no vested interest, in any rule 
of the common law. That is only one of the forms of municipal law, and 
is no more sacred than any other. Rights of property which have been 
created by the common law cannot be taken away without due process; 
but the law itself, as a rule of conduct, may be changed at the will . . . 
of the legislature, unless prevented by constitutional limitations. In- 
deed, the great office of statutes is to remedy defects in the common law 
as they are developed, and to adapt it to the changes of time and circum- 
stances.’’? Munn v. Illinois, 94 U. 8. 118, 134. 

Second. The natural tendency of the changes described is to impel 
the carriers to avoid or prevent the negligent acts and omissions which 
are made the bases of the rights of recovery which the statute creates 
and defines; and, as whatever makes for that end tends to promote the 
safety of the employés and to advance the commerce in which they are 
engaged, we entertain no doubt that in making those changes Congress 
acted within the limits of the discretion confided to it by the Consti- 
tution. ; 

We are not unmindful that that end was being measurably attained 
through the remedial legislation of the several States, but that legis- 
lation has been far from uniform, and it undoubtedly rested with Con- 
gress to determine whether a national law, operating uniformly in all 
the States upon all carriers by railroad engaged in interstate commerce, 
would better subserve the needs of that commerce. 

The second objection proceeds upon the theory that, even although 
Congress has power to regulate the liability of a carrier for injuries 
sustained by one employé through the negligence of another where all 
are engaged in interstate commerce, that power does not embrace 
instances where the negligent employé is engaged in intrastate com- 
merce. But this is a mistaken theory, in that it treats the source of the 
injury, rather than its effect upon interstate commerce, as the criterion 
of congressional power. . . . The present act, unlike the one con- 
demned in Employers’ Liability Cases, 207 U. S. 463, deals only with the 
liability of a carrier engaged in interstate commerce for injuries sus- 
tained by its employés while engaged in such commerce. And this being 
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so, it is not a valid objection that the act embraces instances where the 
causal negligence is that of an employé engaged in intrastate commerce; 
for such negligence, when operating injuriously upon an employé en- 
gaged in interstate commerce, has the same effect upon that commerce 
as if the negligent employé were also engaged therein. 

It follows that the answer to the second of the questions bafore stated 
must be that Congress has not exceeded its power by prescribing the 
regulations embodied in the present act. 

The third question, whether those regulations supersede the laws of 
the States in so far as the’latter cover the same field, finds its answer in 
the following extracts “from the opinion of Chief Justice Marshall in 
McCulloch v. Maryland, 4 Wheat. 316: 

(p. 405) ‘‘If any one proposition could command the universal assent 
of mankind, we might expect it would be this :—that the government of 
the een though limited in its powers, is supreme within its sphere 
of action.’ : 

We come next to consider whether rights arising under the con- 
gressional act may be enforced, as of right, in the courts of the States 
when their jurisdiction, as prescribed by local laws, is gccdiate ato the 
occasion. 

We conclude that rights arising under the act in question may be 
enforeed, as of right, in the courts of the States when their jurisdiction, 
as prescribed by local laws, is adequate to the occasion. 

Nore.—Following its decision in the Second Employers’ Liability Cases the Court 
was presented with numerous cases involving the determination in concrete cases 
whether the particular work in which an employee of an interstate carrier was en- 
gaged at the time of the injury was or was not interstate commerce. These cases, 


however, raised no issue of constitutional law. Fur a survey of the cases, see 
Corpus Juris Secundum, subtitle Master and- Servant. 


WILSON v. NEW. 
243 U. S. 332, 37 S. Ct. 298, 61 L. Ed. 755 (1917). | 


Appeal from the District Court of the United States for the Western 
District of Missouri. ; 

[In March, 1916, the organizations representing the employees of the 
railroads made certain demands as to wages which were refused, and 
they then took steps to call a general strike of all railroad employees 
throughout the country. The President of the United States called a 
conference and suggested arbitration. The railroads agreed but the 
employees refused. The President then suggested the eight-hour stand- 
ard of work and wages which the employees accepted but which the 
railroads rejected. The President then appealed to Congress, saying 
that he had no authority to compel arbitration and recommending legis- 
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lation which, with the exception as to authorizing the Interstate Com- 
merce Commission to increase freight rates sufficiently to meet any in- 
crease in wages, was substantially the terms of the act, 39 Stat. 721, 
adopted Sept. 3, 1916, known as the Adamson Act. The Missouri, Okla- 
homa & Gulf Railway Co., acting through A. New et al., as receivers, 
disputing the validity of the act, began a typical suit against the officers 
of certain labor unions and the United States District Attorney, F. M. 
Wilson, to enjoin its enforcement. The District Court, desiring to 
expedite the case to final judgment, briefly announced its opinion that 
the act was invalid and granted an injunction. The United States ap- 
_ pealed. | 


Mr. Cuier Justice WHITE delivered the opinion of the court. ; 

All the propositions relied upon and arguments advanced ultimately 
come to two questions: First, the entire want of constitutional power to 
deal with the subjects embraced by the statute, and second, such abuse 
of the power if possessed as rendered its exercise unconstitutional. We 
will consider these subjects under distinct propositions separately. 

I. The entire want of constitutional power to deal with the subjects 
embraced by the statute. 

To dispose of the contentions under this heading calls at once for a 
consideration of the statute and we reproduce its title and text so far as 
is material. 

“‘An Act To establish an eight-hour day for employees of carriers 
engaged in interstate and foreign commerce, and for other purposes. 

‘‘Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That beginning Janu- 
ary first, nineteen hundred and seventeen, eight hours shall, in contracts 
for labor and service, be deemed a day’s work and the measure or 
standard of a day’s work for the purpose of reckoning the compensa- 
tion for services of all employees who are now or may hereafter be em- 
ployed by any’common carrier by railroad, 

‘See. 2. That the President shall appoint a commission of three, 
which shall observe the operation and effects of the institution of the 
eight-hour standard workday as above defined and the facts and condi- 
tions affecting the relations between. such common carriers and em- 
ployees during a period of not less than six months nor more than nine 
months, in the discretion of the commission, and within thirty days 
thereafter such commission shall report its findings to the President and 
Congress ; 

““See. 3. That pending the report of the commission herein pro- 
vided for and for a period of thirty days thereafter the compensation 
of railway employees subject to this Act for a standard eight-hour work- 
day shall not be reduced below the present standard day’s wage, and for 
all necessary time in excess of eight hours such employees shall be paid 
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at a rate not less than the pro rata rate for such standard eight-hour 
workday. 

‘‘See. 4. That any person violating any provision of this Act shall 
be guilty of a misdemeanor and upon conviction shall be fined not less 
_ than $100 and not more than $1,000, or imprisoned not to exceed one 
year, or both.”’ 

There must be knowledge of the power exerted before determining 
whether as exercised it was constitutional and we must hence settle a 
dispute on that question before going further. Only an eight-hour 
standard for work and wages was provided, is the contention on the 
one side, and in substance only a scale of wages was provided, is the 
argument on the other. We are of the opinion that both are right and 
in a sense both wrong in so far as it is assumed that the one excludes the 
other. 

That the business of common carriers by rail is in a sense a public busi- 
ness because of the interest of society in the continued operation and 
rightful conduct of such business and that the public interest begets 
a public right of regulation to the full extent necessary to secure and 
protect it, is settled by so many decisions, state and federal, and is il- 
lustrated by such a continuous exertion of state and federal legislative 
' power as to leave no room for question on the subject. It is also equally 
true that as the right to fix by agreement between the carrier and its 
employees a standard of wages to control their relations is primarily pri- 
vate, the establishment and giving effect to such agreed on standard 
is not subject to be controlled or prevented by public authority. But 
taking all these propositions as undoubted, if the situation which we 
have described and with which the act of Congress dealt be taken into 
view, that is, the dispute between the employers and employees as to-a 
standard of wages, their failure to agree, the resulting absence of such 
standard, the entire interruption of interstate commerce which was 
threatened, and the infinite injury to the public interest which was im- 
minent, it would seem inevitably to result that the power to regulate 
necessarily obtained and was subject to be applied to the extent neces- 
sary to provide a remedy for the situation, which included the power 
to deal with the dispute, to provide by appropriate action for a standard 
of wages to fill the want of one caused by the failure to exert the private 
right on the subject and to give effect by appropriate legislation to 
the regulations thus adopted. This must be unless it can be said that 
the right to so regulate as to save and protect the public interest did 
not apply to a case where the destruction of the public right was immi- 
nent as the result of a dispute between the parties and their consequent 
failure to establish by private agreement the standard of wages which 
was essential; in other words that the existence of the public right and 
the public power to preserve it was wholly under the control of the pri- 
vate right to establish a standard by agreement. Nor is it an answer to 
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this view to suggest that the situation was one of emergency and that 
emergency cannot be made the source of power. Ex parte Milligan, 
4 Wall. 2. The proposition begs the question, since although an emer- 
gency may not call into life a power which has never lived, nevertheless 
emergency may afford a reason for the exertion of a living power already 
enjoyed. If acts which, if done, would interrupt, if not destroy, inter- 
state commerce may be by anticipation legislatively prevented, by the 
same token the power to regulate may be exercised to guard against the 
cessation of interstate commerce threatened by a failure of employers 
and employees to agree as to the standard of wages, such standard being 
an essential prerequisite to the uninterrupted flow of interstate com- 
merce. 

But passing this, let us come to briefly recapitulate some of the more 
important of the regulations which have been enacted in the past in 
order to show how necessarily the exertion of the power to enact them 
manifests the existence of the legislative authority to ordain the regu- 
lation now before us, and how completely the whole system of regula- 
tions adopted in the past would be frustrated or rendered unavailing 
if the power to regulate under the conditions stated which was exerted 
by the act before us was not possessed. . . . [The Chief Justice here 
refers to legislation for fixing reasonable rates, for regulating contracts 
of carriage, bills of lading, hours of service, safety appliances and em- 
ployers’ liability and for compelling carriers to perform their duty 
without regard to cost.] What would be the value of the right to a 
reasonable rate if all movement in interstate commerce could be stopped 
as a result of a mere dispute between the parties or their failure to 
exert a primary private right concerning a matter of interstate com- 
merce? Again, what purpose would be subserved by all the regulations 
established to secure the enjoyment by the public of an efficient and 
reasonable service, if there was no power in government to prevent all 
service from being destroyed? Further yet what benefits would flow to 
society by recognizing the right, because of the public interest, to regu- 
late the relation of employer and employee and of the employees among 
themselves and to give to the latter peculiar and special rights safeguard- 
ing their persons, protecting them in case of accident and giving ef- 
ficient remedies for that purpose, if there was no power to remedy a 
situation created by a dispute between employers and employees as to 
rate of wages, which if not remedied, would leave the public helpless, 
the whole people ruined and all the homes of the land submitted to a 
danger of the most serious character? And finally, to what derision 
would it not reduce the proposition that government had power to 
enforce the duty of operation, if that power did not extend to doing that 
which was essential to prevent operation from being completely stopped 
by filling the interregnum created by an absence of a conventional 
standard of wages because of a dispute on that subject between the 
employers and employees by a legislative standard binding on employers 
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and employees for such a time as might be deemed by the legislature 
reasonably adequate to enable normal conditions to come about as the 
result of agreements as to wages between the parties? 

We are of opinion that the reasons stated conclusively establish that 
from the point of view of inherent power the act which is before us was 
clearly within the legislative power of Congress to adopt. 

Having thus adversely disposed of the contentions as to the inherent 
want of power, we come to consider all the other propositions which 
group themselves under a common heading, that is, 

II. Such an abuse of the power if possessed as rendered iis exercise 
unconstitutional. 

We,shall consider the various contentions which come under this head- 
ing made separate subdivisions. 

(a) Equal protection of the laws and penaities. 

(b) Want of due process resulting from the A peoo dente with 
which the statute was enacted and the impossibility in practice’ of giving 
effect to its provisions; in other words, as stated in the argument, its 
““unworkability.”’ 

The contention virtually is that, conceding the legislative power under 
the circumstances stated to fix a standard of wages, such authority nec- 
essarily contemplates consideration before action and not a total and 
obvious disregard of every right of the employer and his property—a 
want of consideration and a disregard which, it is urged, appear on the 
face of the statute and which cause it therefore to amount to a decision 
without a hearing and to a mere arbitrary bestowal of millions by way 
of wages upon employees to the injury not only of the employer but of 
the public upon whom the burden must necessarily fall. 

In seeking to test the arguments by which the propositions are sought 
to be supported we are of opinion that it is evident that in substance 
they assert not that no legislative judgment was exercised, but that in 
enacting the statute there was an unwise exertion of legislative power 
begotten either from some misconception or some mistaken economic 
view or partiality for the rights of one disputant.over the other or some 
unstated motive which should not have been permitted to influence ac- 
tion. But to state such considerations is to state also the entire want 
of judicial power to consider them,—a view which therefore has ex- 
eluded them absolutely from our mind and which impels us as a duty 
to say that we have not in the slightest degree passed upon them. While 
it is a truism to say that the duty to enforce the Constitution is para- 
mount and abiding, it is also true that the very highest of judicial duties 
is to give effect to the legislative will and in doing so to scrupulously 
abstain from permitting subjects which are exclusively within the field 
of legislative discretion to influence our opinion or to control judg- 
ment. . . . 

Being of the opinion that Congress had the power to adopt the act in 
question, whether it be viewed as a direct fixing of wages to meet the ab- 
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sence of a standard on that subject, resulting from the dispute between 
the parties, or as the exertion. by Congress of the power which it un- 
doubtedly possessed to provide by appropriate legislation for compul- 
sory arbitration,—a power which inevitably resulted from its authority 
to protect interstate commerce in dealing with a situation like that which 
was before it,—we conclude that the court below erred in holding the 
statute was not within the power of Congress to enact, and in restraining 
its enforcement, and its decree therefore, must be and it is reversed and 
the cause remanded, with directions to dismiss the bill. 
And it is so ordered. 


Mr. Justice McKENNA, concurring. . . . 2 


Mr. Justice Day, dissenting. 
I am unable to agree with the opinion and judgment just pronounced. 


I am not prepared to deny to Congress, in view of its constitutional 
authority to regulate commerce among the States, the right to fix by 
lawful enactment the wages to be paid to those engaged in such com- 
meré¢e in the operation of trains carrying passengers and freight. While 
the railroads of the country are privately owned, they are engaged in 
a public service, and because of that fact are subject in a large measure 
to governmental control. 

The regulatory power of Congress under the commerce clause of the 
Constitution is of a broad nature, but is subject to the applicable limi- 
tations of the Constitution. ‘ 

The power to legislate, as well as other powers conferred by the Consti- 
tution upon the coordinate branches of the Government, is limited by the 
provisions of the Fifth Amendment of the Constitution preventing dep- 
rivation of life, liberty, or property without due process of law. 

The phrase ‘‘Due Process of Law’’ has been the subject of much dis- 
cussion, and while its precise definition has not been attempted, and its 
limitations have been left to the gradual process of inclusion and ex- 
clusion, the binding force of its requirements is always conceded, and 
has been frequently enforced in cases as they have arisen. If the 
Constitution is not to become a dead letter the protection of the due 
process clause must be given to all entitled to this safeguard of rights 
which the Amendment intended to secure. The due process clause re- 
strains alike every branch of the Government, and is binding upon all 
who exercise federal power, whether of an executive, legislative, or ju- 
dicial character. It withholds from the executive the exercise of arbi- 
trary authority, it prevents the judiciary from condemning one in his 
person or property without orderly methods of procedure adapted to the 
situation, and opportunity to be heard before judgment. We are now 
immediately concerned with its effect upon the exercise of legislative 
authority. 
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Applying these principles, in my opinion this act cannot successfully 
withstand the attack that is made upon it as an arbitrary and unlawful 
exertion of supposed legislative power. 

Such legislation, it seems to me, amounts to the taking of the property 
of one and giving it to another in violation of the spirit of fair play and 
equal right which the Constitution intended to secure in the due process 
clause to all coming within its protection, and is a striking illustration of 
that method which has always been deemed to be the plainest illustration 
of arbitrary action, the taking of the property of A and giving it to B 
by legislative fiat. Davidson v. New Orleans, 96 U. S. 97, 104. 

I agree that a situation, such as was presented to Congress at this 
time, properly called for the exertion of its proper authority to avert 
impending calamity. I cannot agree that constitutional rights may be 
sacrificed because of public necessity, nor taken away because of emer- 
gencies which might: result in disaster or inconvenience to public or pri- 
vate interests. If this be’not so, the constitutional limitations for the 
protection of life, liberty, and property, are of little value, and may be 
taken away whenever it is supposed that the public interests will be pro- 
moted by the sacrifice of rights which the framers of the Constitution 
intended should be forever protected from governmental invasion by 
any branch of the Government. 


Mr. Justice Pirney, dissenting. 

I am constrained to dissent from the decision just announced and from 
the reasoning upon which it is based. I am convinced that the statute 
under consideration (Act of September 3, 5, 1916, c. 436, 39 Stat. 721) 
is not within the constitutional power of Congress. 

I am convinced, in the first place, that the act cannot be sustained as 
a regulation of commerce, because it has no such object, operation, or 
effect. It removes no impediment or obstruction from the way of traf- 
fic or intercourse, prescribes no service to the publfc, lays down no rule 
respecting the mode in which service is to be performed, or the safe- 
guards to be placed about it, or the qualifications or conduct of those who 
are to perform it. In short, it has no substantial relation to or con- 
nection with commerce—no closer relation than has the price which the 
carrier pays for its engines and cars or for the coal used in propelling 
them. . 5; 

I am convinced that the act transgresses this provision of the Amend- 
ment in two respects; first, in that it exceeds the bounds of proper regu- 
lation, and deprives the owners of the railroads of their fundamental 
rights of liberty and property ; and, secondly, in that Congress, although 
confessedly not in possession of the information necessary for intelligent 
and just treatment of the pending controversy between the carriers and 
the trainmen (for the act itself, in its second section, provides for the 
very investigation that the history of the legislation shows was imper- 
atively necessary), arbitrarily imposed upon the carriers the entire and 
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enormous cost of an experimental increase in wages, without providing 
for any compensation to be paid in case the investigation should dem- 
onstrate the impropriety of the increase. 

To say that the United States has such a elation to interstate traffic 
and the transportation of the mails that it may interfere directly by 
force, or indirectly through the courts, to remove obstructions placed by 
wrongdoers in the way of such transportation (In re Debs, 158 U. S. 
564, 582, 586), is not to say that, when obstruction is threatened, Con- 
gress, without taking over the railroads and paying just compensation to 
the owners, may exercise control of the revenues and dispose of them 
for the purpose of buying peace, either by direct intervention or through 
coercive legislation. To do this is to ignore the distinction between 
meum and tuum, to safeguard which was one of the objects of the Fifth 
Amendment. 


Mr. Justice VAN DrvANTrER concurs in this dissent, including that 
portion of Mr. Justice Day’s dissenting opinion just mentioned. 


Mr. Justice McREYNoLDs, dissenting. 


Nore.—For comment on the ease, see T. R. Powell, The Supreme Court and the 
Adamson Law, 65 U. of Pa. L. Rev. 607 (1917). 


RAILROAD RETIREMENT BOARD v. ALTON R. CO. 
295 U.S. 330, 55 S. Ct. 758, 79 L. Ed. 1468 (1935). 


On Writ of Certiorari to the Court of Appeals for the District of 
Columbia. 

, & 

Mr. Justice RdBerts delivered the opinion of the court. 

The respondents [Alton R. Co. et al.], comprising 134 class I rail- 
roads, two express companies, and the Pullman Company, brought this 
suit in the Supreme Court of the District of Columbia, asserting the 
unconstitutionality of the Railroad Retirement Act and praying an 
injunction against its enforcement. From a decree granting the relief 
sought, an appeal was perfected to the Court of Appeals. Before hear- 
ing in that tribunal, the petitioners [Railroad Retirement Board] ap- 
plied for a writ of certiorari, representing that no serious or difficult 
questions of fact were involved, and urging the importance of an early 
and final decision of the controversy. In the exercise of power conferred 
by statute, we issued the writ. 

The act establishes a compulsory retirement and pension system for 
all carriers subject to the Interstate Commerce Act. There is provi- 
sion for the creation of a fund to be deposited in the United States 
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Treasury (sections 5, 8) and administered by a Board denominated 
an independent agency in the executive branch of the government (sec- 
tion 9). The retirement fund for payment of these pensions and for 
the expenses of administration of the system will arise from compul- 
sory contributions from present and future employees and the carriers. 
The sums payable by the employees are to be percentages of their cur- 
rent compensation, and those by each carrier double the total payable 
by its employees. The Board is to determine from time to time what 
percentage is required to -provide the necessary funds, but, until that 
body otherwise determines, the employee contribution is to be 2 per 
cent. of compensation (section 5). Out of this fund annuities are to 
be paid to beneficiaries. ; 

The classes of persons eligible for such annuities are (1) employees of 
any carrier on the date of passage of the act; (2) those who subsequently 
become employees of any carrier; (3) those who within one year prior 
to the date of enactment were in the service of any carrier. Section 1(b) 
of the act. - 

To every person in any of the three categories an annuity becomes pay- 
able (a) when he reaches the age of 65 years, whether then in carrier 
service or not (section 3); if still in such service he and his employer 
may agree that he shall remain for successive periods of one year until 
he attains 70, at which time he must retire (section 4) ; (b) at the option 
of the employee, at any time between the ages of 51 and 65, if he has 
served a total of 30 years in the employ of one or more carriers, whether 
continuously or not (section 3, and section 1(f) of the act, 203). The 
compulsory retirement provision is not applicable to those in official posi- 
tions until five years after the effective date of the act (section 4). 

The petitioners assert that the questioned act, fairly considered, is a 
proper and necessary regulation of interstate commerce; its various pro- 
visions have reasonable relation to the main and controlling purposes of 
the enactment, the promotion of efficiency, economy, and safety; conse- 
quently it falls within the power conferred by the commerce clause and 
does not offend the principle of due process. The respondents insist that 
numerous features of the act contravene the due process guaranty, and 
further that the requirement of pensions for employees of railroads is 
not a regulation of interstate commerce within the meaning of the Con- 
stitution. These conflicting views open two fields of inquiry which to 
some extent overlap. If we assume that under the power to regulate 
commerce between the states Congress may require the carriers to make 
some provision for retiring and pensioning their employees, then the con- 
tention that various provisions of the act are arbitrary and. unreasonable 
and bear no proper relation to that end must be considered. If any are 
found which deprive the railroads of their property without. due process, 
we must determine whether the remainder may nevertheless stand. 
Broadly, the record presents the question whether a statutory require- 
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ment that retired employees shall be paid pensions is regulation of com- 
merce between the states within article 1, § 8. 
1. We first consider the provisions affecting former employees. 
_. It is arbitrary in the last degree to place upon the carriers 
the burden of gratuities to thousands who have been unfaithful and for 
that cause have been separated from the service, or who have elected to 
pursue some other calling, or who have retired from the business, or 
have been for other reasons lawfully dismissed. And the claim that 
such largess will promote efficiency or safety -in the future operation of 
the railroads is without support in reason or common sense. 
2. Several features of the act, touching those now or hareatice in 
railroad employment, are especially challenged by the respondents. 


The act assumes that, in fairness, both employer and employee should 
contribute in fixed proportions to a liberal pension. But we find that, 
in contradiction of this recognized principle, thousands of those in the 
service at the date of the act will at once become entitled to annuities, 
though they will have contributed nothing to the fund. : 

On June 27, 1934, when the act was approved, there were 1,164,707 
people in carrier employ. The act, by conferring a statutory right to a 
pension, based in part on past service, gave the work theretofore per- 
formed by these persons a new quality. Although completed and com- 
pensated in full in conformity with the agreement of the parties, that 
work, done over a period of 30 years past, is to be the basis for further 
compulsory payment. : 

This clearly arbitrary imposition of liability to pay again for services 
long since rendered and fully compensated is not permissible legislation. 
The court below held the provision deprived the railroads of their prop- 
erty without due process, and we agree with that conclusion. 

3. Certain general features of the system violate the Fifth ae e 
ment. Under the statutory plan the draft upon the pension fund will be 
at a given rate, while the contributions of individual carriers to build up 
the fund will be at a disparate rate. ; 

In recent years many carriers subject to the Interstate Commerce Act 
have gone out of existence. The petitioners admit that the employees of 
these defunct carriers are treated upon exactly the same basis as the 
servants of existing carriers. In other words, past service for a carrier 
no longer existing is to be added to any service hereafter rendered to an 
operating carrier, in computing a pension the whole burden of payment 
of which falls on those carriers still functioning. And all the future em- 
ployees of any railroad which discontinues operation must be paid their 
pensions by the surviving roads. Again the answer of the petitioners is 
that the amount will be negligible. The fact that millions of dollars are 
involved in other features of the act will not serve to obscure this viola- 
tion of due process. 

This court has repeatedly had occasion to say that the railroads, though 
their property be dedicated to the public use, remain the private property 
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of their owners, and that their assets may not be taken without just com- 
pensation. The carriers have not ceased to be privately operated and 
privately owned, however much subject to regulation in the interest of 
interstate commerce. There is no warrant for taking the property or 


‘money of one and transferring it to another without compensation, 


whether the object of the transfer be to build up the equipment of the 
transferee or to pension its employees. 

[The Court next discusses the applicability of the principle of dealing 
with the carriers as a single system in accordance with the provisions 
of the Transportation Act of 1920, as upheld in the Dayton-Goose Creek 
case, ante, p. 248.] 

5. It results from what has now been said that the act is invalid be- 
cause several of its inseparable provisions contravene the due process of 
law clause of the Fifth Amendment. We are of opinion that it is also 
bad for another reason which goes to the heart of the law, even if it could 
survive the loss of the unconstitutional features which we have discussed. 
The act is not in purpose or effect a regulation of interstate commerce 
within the meaning of the Constitution. 

Several purposes are expressed in section 2(a), of the act, amongst 
them: To provide ‘‘adequately for the satisfactory retirement of aged 
employees’’; ‘‘to make possible greater employment opportunity and 
more rapid advancement’’; to provide by the administration and con- 
struction of the act ‘‘the greatest practicable amount of relief from un- 
employment and the greatest possible use of resources available for said 
purpose and for the payment of annuities for the relief of superannuated 
employees.’’ The respondents assert and the petitioners admit that 
though these may in and of themselves be laudable objects, they have no 
reasonable relation to the business of interstate transportation. The 
clause, however, states a further purpose, the promotion of ‘efficiency 
and safety in interstate transportation,’’ and the respondents concede 
that an act, the provisions of which show that it actually is directed to 
the attainment of such a purpose, falls within the regulatory power con- 
ferred upon the Congress; but they contend that here the provisions of 
the statute emphasize the necessary conclusion that the plan is conceived 
solely for the promotion of the stated purposes other than efficient and 
safe operation of the railroads. The petitioners’ view is that) this is the 
true and only purpose of the enactment, and the other objects stated are 
collateral to it and may be disregarded if the law is found apt for the 
promotion of this legitimate purpose. 

When to these considerations [bearing upon the relation of superan- 
nuation to safety and efficiency] is added that, as heretofore said, the act 
disregards fitness to work, pensions the worker who retires at his option 
before any suggested superannuation, irrespective of skill or ability, pen- 
sions those who are presently compelled by the law to retire, irrespective 
of their fitness to labor, and grants annuities to those who are discharged 
for dishonesty or gross carelessness, it becomes perfectly clear that, 
though the plan may bring about the social benefits mentioned in sec- 
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tion 2(a), of the act, it has and can have no relation to the promotion of 
efficiency, economy, or safety by separating the unfit from the industry. 
If these ends demand the elimination of aged employees, their retirement 
from the service would suffice to accomplish the object. For these pur- 
poses the prescription of a pension for those dropped from service is 


wholly irrelevant. The petitioners, conscious of the truth of this state- , 


ment, endeavor to avoid its force by the argument that social and humani- 
tarian considerations demand the support of the retired employee. They 
assert that it would be unthinkable to retire a man without pension, and 
add that attempted separation of retirement and pensions is unreal in 
any practical sense, since it would be impossible to require carriers to 
cast old workers aside without means of support. The supposed impos- 
sibility arises from a failure to distinguish constitutional power from 
social desirability. The relation of retirement to safety and efficiency is 
distinct from the relation of a pension to the same ends, and the two rela- 
tionships are not to be confused. 

In final analysis, the petitioners’ sole reliance is the thesis that effi- 
ciency depends upon morale, and morale in turn upon assurance of secu- 
rity for the worker’s old age. Thus pensions are sought to be related to 
efficiency of transportation, and brought within the commerce power. 
In supporting the act the petitioners constantly recur to such phrases as 
‘‘old age security,’’ ‘‘assurance of old age security,’’ ‘‘improvement of 
employee morale and efficiency through providing definite assurance of 
old age security,’’ ‘‘assurance of old age support,’’ ‘‘mind at ease,’’ and 
“‘fear of old age dependency.’’ These expressions are frequently con- 
nected with assertions that the removal of the fear of old age dependency 
will tend to create a better morale throughout the ranks of employees. 
The theory is that one who has an assurance against future dependency 
will do his work more cheerfully, and therefore more efficiently. The 
question at once presents itself whether the fostering of a contented 
mind on the part of an employee by legislation of this type is in any just 
sense a regulation of interstate transportation. If that question be an- 
swered in the affirmative, obviously there is no limit to the field of so- 
called regulation. The catalogue of means and actions which might be 
imposed upon an employer in any business, tending to the satisfaction 
and comfort of his employees, seems endless. Provision for free medical 
attendance and nursing, for clothing, for food, for housing, for the edu- 
cation of children, and a hundred other matters, might with equal pro- 
priety be proposed as tending to relieve the employee of mental strain 
and worry. Can it fairly be said that the power of Congress to regulate 
interstate commerce extends to the prescription of any or all of these 
things? Is it not apparent that they are really and essentially related 
solely to the social welfare of the worker, and therefore remote from any 
regulation of commerce as such? We think the answer is plain. These 
matters obviously lie outside the orbit of congressional power. The an- 
_swer of the petitioners is that not all such means of promoting content- 
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ment have such a close relation to interstate commerce as pensions. This 
is in truth no answer, for we must deal with the principle involved and 
not the means adopted. If contentment of\the employee were an object 
for the attainment of which the regulatory power could be exerted, the 
courts could not question the wisdom of methods adopted for its ad- 
vancement. 

[The Court next rejects ‘‘the supposed analogy between workmen’s 
compensation laws and the challenged statute.’’] 

We feel bound to hold that a pension plan thus imposed is in 
no proper sense a regulation of the activity of interstate transportation. 
It is an attempt for social ends to impose by sheer fiat noncontractual 
incidents upon the relation of employer and employee, not as a rule or 
regulation of commerce and transportation between the states, but as a 
means of assuring a particular. class of employees against old age de- 
pendency. This is neither a necessary nor an appropriate rule or regula- 
tion affecting the due fulfillment of the railroads’ duty to serve the 
public in interstate transportation. 

The judgment of the Supreme Court of the District of Columbia is 
affirmed. | 


The Curer Jusricr, dissenting. > 

I am unable to concur in tlhe decision of this case. The gravest aspect 
of the decision is that it does not rest simply upon a condemnation of 
particular features of the Railroad Retirement Act (45 USCA 8§§ 201- 
214), but denies to Congress the power to pass any compulsory, pension 
act for railroad employees. If the opinion were limited to the particular 
provisions of the act, which the majority find to be objectionable and 
not severable, the Congress would be free to overcome the objections by 
a new statute. Classes of persons held to be improperly brought within 
the range of the act could be eliminated. Criticisms of the basis of pay- 
ments, of the conditions prescribed for the receipt of benefits, and of the 
requirements of contributions, could be met. Even in place of a unitary 
retirement system another sort of plan could be worked out. What was 
thus found to be inconsistent with the requirements of due process could 
be exercised and other provisions substituted. But after discussing these 
matters, the majority finally raise a barrier against all legislative action 
of this nature by declaring that the subject-matter itself lies beyond the 
reach of the congressional authority to regulate interstate commerce. In 
that view, no matter how suitably limited a pension act for railroad em- 
ployees might be with respect to the persons to be benefited, or how ap- 
propriate the measure of retirement allowances, or how sound actuarily 
the plan, or how well-adjusted the burden, still under this decision Con- 
gress would not be at liberty to enact such a measure. That is a conclu- 
sion of such serious and far-reaching importance that it overshadows all 
other questions raised by the act. Indeed, it makes their discussion 
superfluous. The final objection goes, as the opinion states, ‘‘to the heart 
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of the law, even if it could survive the loss of the unconstitutional fea- 
tures’’ which the opinion perceives. I think that the conclusion thus 
reached is a departure from sound principles, and places an unwarranted 
limitation upon the Commerce Clause of the Constitution. 

I am authorized to state that Mr. Justice Branveis, Mr. JUSTICE 
Stoner and Mr. Justice Carpozo join in this opinion. 


Nore.—For comment on the case, see T. R. Powell, Commerce, Pensions, and 
Codes, 49 Harv. L. Rev. 1, 193 (1935). 


VIRGINIAN RY. CO. v. SYSTEM FEDERATION NO. 40. 
300 U. S. 515, 57 S. Ct. 592, 81 L. Ed. 789 (1937). 
Certiorari to the Circuit Court of Appeals for the Fourth District. 


Mr. Justice STONE delivered the opinion of the court. 

This case presents questions as to the constitutional validity of certain 
provisions of the Railway Labor Act of May 20, 1926, ¢c. 347, 44 Stat. 577, 
as amended by the Act of June 21, 1934, c. 691, 48 Stat. 1185, 45 U.S. C. 
§§ 151-163, and as to the nature and extent of the relief which courts 
are authorized by the Act to give. 

Respondents are System Federation No. 40, which will be referred 
to as the Federation, a labor organization affiliated with the American 
Federation of Labor and representing shop craft employees of petitioner 
railway, and certain individuals who are officers and members of the 
System Federation. They brought the present suit in equity in the 
District Court for Eastern Virginia, to compel petitioner [Virginian 
Railway Co.], an interstate rail carrier, to recognize and treat with 
respondent Federation, as the duly accredited representative of the 
mechanical department employees of petitioner, and to restrain peti- 
tioner from in any way interfering with, influencing or coercing its 
shop craft employees in their free choice of representatives, for the pur- 
pose of contracting with petitioner with respect to rules, rates of pay 
and working conditions, and for the purpose of considering and settling 
disputes between petitioner and such employees. ‘ 

In 1927 the American Federation of Labor formed a local organiza- 
tion, which, in 1934, demanded recognition by petitioner of its authority 
to represent the shop craft employees, and invoked the ‘aid of the Na- 
tional Mediation Board, constituted under the Railway Labor Act as 
amended, to establish its authority. The Board, pursuant to agreement 
between the petitioner, the Federation, and the Association, and in con- 
formity to the statute, held an election by petitioner’s shop craft em- 
ployees, to choose representatives for the purpose of collective bargain- 
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ing with petitioner. As the result of the election, the Board certified _ 
that the Federation was the duly accredited representative of petition- 
er’s employees in the six. shop crafts. 

Upon this and other evidence, not now necessary to be detailed, the 
trial court found that the Federation was the duly authorized repre- 
sentative of the mechanical department employees of petitioner, except 
the carmen and coach cleaners; that the petitioner, in violation of § 2 
of the Railway Labor Act, had failed to treat with the Federation as the 
duly accredited representative of petitioner’s employees; that petitioner 
had sought to influence its employees against any affiliation with labor 
organizations other than an association maintained by petitioner, and 
to prevent its employees from exercising their right to choose their own 
representative; that for that purpose, following the certification, by the 
National Mediation Board, of the Federation, as the duly authorized 
representative of petitioner’s mechanical department employees, peti- 
tioner had organized the Independent Shop Craft Association of its 
shop craft employees, and had sought to induce its; employees to join 
the independent association, and to put it forward as the authorized 
representative of petitioner’s employees. 

Upon the basis of these findings the trial court gave its decree ap- 

plicable to petitioner’s mechanical department employees except the car- 
men and coach cleaners. It directed petitioner to ‘‘treat with’’ the 
Federation. . . . It restrained petitioner from ‘‘entering into any 
contract, undertaking or agreement of whatsoever kind concerning rules, 
rates of pay or working conditions affecting its Mechanical Department 
employees, . . . except . . . with the Eederation”’ 
The decree further restrained the petitioner from organizing or featocine 
any union of its mechanical department employees for the purpose of 
interfering with the Federation as the accredited representative of such 
employees. 11 EF. Supp. 621. 

On appeal the Court of Appeals for the Fourth Circuit approved 
and adopted the findings of the district court and affirmed its decree. 
84 F. (2d) 641. This Court granted certiorari to review the cause as 
one of public importance. 300 U.S. 515. 

First. The Obligation Imposed by the Statute. By Title III of the 
Transportation Act of February 28, 1920, c. 91, 41 Stat. 456, 469, Con- 
gress set up the Railroad Labor Board as a means for the peaceful settle- 
ment, by agreement or by arbitration, of labor controversies between 
interstate carriers and their employees. It sought ‘‘to encourage settle- 
ment without strikes, first by conference between the parties; failing 
that, by reference to adjustment boards of the parties’ own choosing, 
and if this is ineffective, by a full hearing before a National Board 
. . .’? Pennsylvania R. Co. v. Railroad Labor Board, 261 U. S. 72, 79. 
The decisions of the Board were supported by no legal sanctions. The 
disputants were not ‘‘in any way to be forced into compliance with the 
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statute or with the judgments pronounced by the Labor Board, except 
through the effect of adverse public opinion.’’ Pennsylvania Federation 
v Pennsylvania R. Co., 267 U.S. 203, 216. 

In 1926 Congress, aware of the impotence of the Board, and of the 

fact that its authority was generally not recognized or respected by the 
railroads or their employees, made a fresh start toward the peaceful 
settlement of labor disputes affecting railroads, by the repeal of the 1920 
Act. and the adoption of the Railway Labor Act. Report, Senate Com- 
mittee on Interstate Commerce, No. 222, 69th Cong., 1st Sess. 
By the new measure Congress continued its poligy of encouraging the 
amicable adjustment of labor disputes by their voluntary submission to 
arbitration before an impartial board, but it supported that policy by 
the imposition of legal obligations. It provided means for enforcing the 
award obtained by arbitration between the parties to labor disputes. § 9. 
In certain circumstances it prohibited any change in conditions, by the 
parties to an unadjusted labor dispute, for a period of thirty days, ex- 
cept by agreement. § 10. It recognized their right to designate repre- 
sentatives for the purposes of the Act ‘‘without interference, influence 
or coercion exercised by either party over the self-organization or desig- 
nation of representatives by the other.”’ §2, Third. Under the last- 
mentioned provision this Court held, in the Railway Clerks case [Texas 
& N. O. R. Co. v. Brotherhood of Railway & 8, 8. Clerks, 281 U. S. 548], 
supra, that employees were free to organize and to make choice of their 
representatives without the ‘‘coercive interference’’ and ‘‘pressure’’ of 
a company union organized and maintained by the employer; and that 
the statute protected: the freedom of choice of representatives, which was 
an essential of the statutory scheme, with a legal sanction which it was 
the duty of courts to enforce by approjfriate decree. 

The prohibition against such interference was continued and made 
more explicit by the amendment of 1934. Petitioner does not challenge 
that part of the decree which enjoins any interference by it with the 
free choice of representatives by its employees, and the fostering, in 
the circumstances of this case, of the company union. SRA 

But petitioner insists that the statute affords no legal sanction for so 
much of the decree as directs petitioner to ‘‘treat with’? respondent 
Federation *‘and exert every reasonable effort to make and maintain 
agreements concerning rates of pay, rules and working conditions, and 
to settle all disputes whether arising out of the application of such 
agreements or otherwise.”” . . . 

It is, we think, not open to doubt that Congress intended that this 
requirement be mandatory upon the railroad employer, and that its 
command, in a proper case, be enforced by the courts. The policy of the 
Transportation Act of encouraging voluntary adjustment of labor dis- 
putes, made manifest by those provisions of the Act which clearly con- 
templated the moral force of public opinion as affording its ultimate 
sanction, was, as we have seen, abandoned by the enactment of the Rail- 
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way Labor Act. Neither the purposes of the later Act, as amended, nor 
its provisions when read, as they must be, in the light of our decision in 
the Railway Clerks case [Texas & N. O. R. Co. v: Brotherhood of Rail- 
way & S. S. Clerks, 281 U. S. 548], supra, lend support to the contention 
that its enactments, which are mandatory in form and capable of en- 
forcement by judicial process, were intended to be without legal sanc- 
fiona: 

More is involved than the settlement of a private controversy without 
appreciable consequences to the public. The peaceable settlement of 
labor controversies, especially where they may seriously impair the abil- 
ity of an interstate rail carrier to perform its service to the public, is a 
matter of public concern. That is testified to by the history of the legis- 
lation how before us, the reports of committees of Congmess having the 
proposed legislation in charge, and by our common knowledge. Courts 
of equity may, and frequently do, go much farther both to give and with- 
hold relief in furtherance of the public interest than they are accustomed 
to go when only private interests are involved. : 

The decree is authorized by the statute and was granted in an appro- 
priate exercise of the equity powers of the court. 

Second. Constitutionality of §2 of the Railway Labor Act. (A) 
Validity Under the Commerce Clause. The power of Congress over in- 
terstate commerce extends to such regulations of the relations of rail 
carriers to their employees as are reasonably calculated to prevent the 
interruption of interstate commerce by strikes and their attendant dis- 
orders. Wilson v. New, 243 U. 8. 332, 347-348. The Railway Labor Act, 
§ 2, declares that its purposes, among others, are ‘‘to avoid any inter- 
ruption to commerce or to the operation of any carrier engaged therein,’’ 
and ‘‘to provide for the prompt and orderly settlement of all disputes 
concerning rates of pay, rules or working conditions.’’ The provisions 
of the Act and its history, to which reference has been made, establish 
that such are its purposes, and that the latter is in aid of the former. 
What has been said indicates clearly that its provisions are aimed at the 
settlement of industrial disputes by the promotion of collective bargain- 
ing between employers and the authorized representative of their em- 
ployees, and by mediation and arbitration when such bargaining does not 
result in agreement. It was for Congress to make the choice of the means 
by which its objective of securing the uninterrupted service of interstate 
railroads was to be secured, and its judgment, supported as it is by our 
long experience with industrial disputes, and the history of railroad 
labor relations, to which we have referred, is not open to review here. 
The means chosen are appropriate to the end sought and hence are 
within the congressional power. See Railway Clerks case [Texas & N. O. 
R. Co. v. Brotherhood of Railway & S. 8S. Clerks, 281 U. S. 548], supra, 
570; Railroad Retirement Board v. Alton R. Co., 295 U. 8. 330, 369. 

But petitioner insists that the Act as applied to its ‘‘back shop’’ em- 
ployees is not within the commerce power since their duties have no 
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direct relationship to interstate transportation. . . . The repair 
work is upon the equipment used by petitioner in its transportation serv- 
ice; 97% of which is interstate. 

The activities in which these employees are engaged have nase a rela- 
tion to the other confessedly interstate activities of the petitioner that 
they are to be regarded as a part of them. All taken together fall within 
the power of Congress over interstate commerce. Baltimore & Ohio R. 
Co. v. Interstate Commerce Commission, 221 U. S. 612, 619; cf. Peder- 
sen v. Delaware, Lackawanna & Western R. Co., 229 U. S. 146, 151. 
Both courts below have found that interruption by strikes of the back 
shop employees, if more than temporary, would seriously cripple peti- 
tioner’s interstate transportation. The relation of the back shop to trans- 
portation is such that a strike of petitioner’s employees there, quite 
apart from the likelihood of its spreading to the operating department, 
would subject petitioner to the danger, substantial, though possibly inde- 
finable in its extent, of interruption of the transportation service. The 
cause is not remote from the effect. The relation between them is not — 
tenuous. The effect on commerce cannot be regarded as negligible. 


The Employers’ Liability Cases, 207 U. S. 463, 498, which mentioned 
railroad repair shops as a subject beyond the power to regulate com- 
merce, are not controlling here. Whatever else may be said of that pro- 
nouncement, it is obvious that the commerce power is as much dependent 
upon the type of regulation as its subject matter. It is enough for 
present purposes that experience has shown that the failure to settle, 
by peaceful means, the grievances of railroad employees with respect to 
rates of pay, rules or working conditions, is far more likely to hinder 
interstate commerce than the failure to compensate workers who have 
suffered injury in the course of their employment. 

(B) Validity of § 2 of the Railway Labor Act Under the Fifth 
Amendment. 

Even though Congress, in the choice of means to effect a permissible 
regulation of commerce, must conform to due process, . . . it is 
evident that where, as here, the means chosen are appropriate to the per- 
missible end, there is little scope for the operation of the due process 
clause. The railroad can complain only of the infringement of its own 
constitutional immunity, not that of its employees. . . . And the 
Fifth Amendment, like the Fourteenth, see West Coast Hotel Co. v. Par- 
rish, 300 U. 8. 379, is not a guarantee of untrammeled freedom of action 
and of contract. In the exercise of its power to regulate commerce, Con- 
gress can subject both to restraints not shown to be unreasonable. 


NEES v. United States, 208 U. S. 161, and Coppage v. Kansas, 236 
U. §. 1, have no present application. The provisions of the Railway 
Labor Act invoked here neither compel the employer to enter into any 
agreement, nor preclude it from entering into any contract with indi- 
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vidual employees. They do not ‘‘interfere with the normal exercise of 
the right of the carrier to select its employees or to discharge them.’’ 
See the Railway Clerks case [Texas & N. O. R. Co. v. Brotherhood of 
Railway & 8S. 8. Clerks, 281 U. 8. 548], swpra, 571. 

[The Court next considers the validity of the certificate issued by the 
National Mediation Board fixing the Federation as the duly accredited 
representative of the employees. | 

Validity of the Injunction Under the Noi ris- LaGuardia Act. Peti- 
tioner assails the decree for its failure to conform to the requirements 
of § 9 of the Norris-LaGuardia Act, which provides: ‘‘every restraining 
order or injunction granted in a case involving or growing out of a labor 
dispute shall include only a prohibition of such specific act or actions 
as may be expressly complained of in the bill of complaint or petition 
filed in such ease and as shall be expressly included in . . . findings 
of fact made and filed by the court.’’ The evident purpose of this sec- 
tion, as its history and context show, was not to preclude mandatory in- 
junctions, but to forbid blanket injunctions against labor unions, which 
are usually prohibitory in form, and to confine the injunction to the 
particular acts complained of and found by the court. We deem it un- 
necessary to comment on other similar objections, except to say that 
they are based on strained and unnatural constructions of the words of 
the Norris-LaGuardia Act, and conflict with its declared purpose, § 2, 
that the employee ‘‘shall be free from interference, restraint, or coercion 
of employers of labor, or their agents, in the designation of such repre- 
sentatives or in self-organization or in other concerted activities for the. 
purpose of collective bargaining or other mutual aid or protection.”’ 


Affirmed. 


WASHINGTON, VIRGINIA AND MARYLAND COACH CO. v. 
NATIONAL LABOR RELATIONS BOARD. 


301 U. S. 142, 57°S. Ct. 648, 81 L. Hd. 965 (1937). 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Fourth Circuit. 


Mr. Justice Roperrs delivered the opinion of the court. 

In this case the petitioner, an operator of motor buses for the trans- 
portation of passengers and express for hire between points in the Dis- 
trict of Columbia and in the State of Virginia, challenges the enforce- 
ment of the National Labor Relations Act* against it as in contravention 
of the commerce clause and the Fifth and Seventh Amendments of the 
Constitution. 


* Known popularly as the Wagner Act. 
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Pursuant to a written charge filed with the National Labor Relations 
Board of Local No. 1079 of the Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees of America, a labor or- 
ganization, the Board issued a complaint alleging that the petitioner had 
discharged and refused to reinstate certain drivers and garage workmen 
because of their membership and activity in Local No. 1079 and that this 
constituted engaging in unfair labor practices affecting commerce 
within the intent of Section 8, subsections (1) and (3), and Section 2, 
subsections (6) and (7) of the National Labor Relations Act. [July 5, 
1935, ¢. 372; 49 Stat. 449; U.S. C. Supp. I, Tit. 29, §§ 151, ff] 

Because of non-compliance with the order [following the hearings 
upon the complaint] the Board filed a petition in the Circuit Court of 
Appeals for its enforcement. That court refused to disturb the findings 
of fact made by the Board, overruled the contentions as to unconstitu- 
tionality of the act as applied to petitioner and passed a decree enfore- 
ing the order. 

While the petitioner, in its specifications of error, attacks the holding 
of the Circuit Court of Appeals that the act as applied does not violate 
the Fifth and Seventh Amendments, the argument in brief and at the 
bar was confined to two propositions: first, that the act is an attempt on 
the part of Congress to regulate labor relations in all employments 
whether interstate or intrastate and as it is void as an attempted regu- 
lation of intrastate commerce the whole must fall because its provisions 
are inseverable; secondly, that the evidence does not sustain the findings 
and the Board committed substantial error in the exclusion of evidence. 

First. No contention is made that the petitioner is other than an in- 
strumentality of interstate commerce. It is engaged in interstate trans- 
portation for hire. Our decisions in Texas & N. O. R. Co. v. Brother- 
hood of Railway & Steamship Clerks, 281 U. 8. 548, and the Virginian 
Railway Co. v. System Federation No. 40, 300 U. S. 515, put beyond de- 
bate the validity of the statute as applied to the petitioner. The conten- 
tion that the act on its face seeks to regulate labor relations in all em- 
ployments,,whether in interstate commerce or not, is plainly untenable. 
As we have had occasion to point out in decisions rendered this day the 
act limits the jurisdiction of the Board to instances which fall within 
the commerce power and if the Board should exceed the jurisdiction con- 
ferred upon it, any party aggrieved is at liberty to challenge its action. 


Third. The specifications of error addressed to other questions are 
answered by the decision of this court in National Labor Relations Board 
v. Jones & Laughlin Steel Corporation, 301 U. S. 1. [Post, p. 354.] 

The judgment is affirmed. 


Norre.—The principles applied to the decision of this case were practically identi- 
cal with those applied in the Virginia Railway case, above, p. 274, With the adop- 
tion of the Wagner Act motor bus companies, not included in the Railway Labor 
Act, came under the control of Congress in respect to their relations with labor 
unions. 
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C. Federal Regulation of Goods and Persons Transported in 
Commerce 


1. PROHIBITION oF HARMFUL TRAFFIC 
LOTTERY CASE. 


CHAMPION v. AMES: 
188 U. S. 321, 23 S. Ct. 321, 47 L. Ed. 492 (1903). 


Appeal from the Cireuit Court of the United States for the Northern 
District of Illinois. 

[By an act of Congress of March 2, 1895, entitled ‘‘An act for the sup- 
pression of lottery traffic through national and interstate commerce and 
the postal service subject to the jurisdiction and laws of the United 
States,’’ it was provided ‘‘That any person who shall cause to be brought 
within the United States from abroad, for the purpose of disposing of 
the same, or deposited in or carried by the mails of the United States, or 
carried from one State to another in the United States, any paper, cer- 
tificate, or instrument purporting to be or represent a ticket, chance, 
share, or interest in or dependent upon the event of a lottery, so-called 
gift concert, or similar enterprise, offering prizes dependent upon lot or 
chance, or shall cause any advertisement of such lottery, . . . to be 
brought into the United States, or deposited in or carried by the mails 
of the United States, or transferred from one State to another in the 
same, shall be punishable in [for] the first offense by imprisonment for 
not more than two years, or by a fine of not more than one thousand dol- 
lars, or both, and in the second and: after offenses by such imprisonment 
only.’’ W. F. Champion was arrested in Chicago and held for trial in 
the District Court of the Northern District of Texas for having deposited 
with the Wells-Fargo Express Company for transmission from Dallas, 
Texas, to Fresno, California, a package containing lottery tickets is- 
sued by the Pan-American Lottery Company. Whereupon he sued out 
a writ of habeas corpus against J. C. Ames, United States Marshal, upon 
the theory that the act of 1895, under which it was proposed to try him, 
was unconstitutional and void. ] 


Mr. Justice Haran delivered the opinion of the court. : 

We are of opinion that lottery tickets are subjects of traffic, and there- 
fore are subjects of commerce, and the regulation of the carriage of such 
tickets from State to State, at least by independent carriers, is a regula- 
tion of commerce among the several States. 

But it is said that the statute in question does not regulate the carry- 
ing of lottery tickets from State to State, but by punishing those who 
cause them to be so carried Congress in effect prohibits sueh carrying; 
that in respect of the carrying from one State to another of articles or 
things that are, in fact, or according to usage in business, the subjects of 
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commerce, the authority given Congress was not to prohibit, but only to 
regulate. This view was earnestly pressed at the bar by learned counsel, 
and must be examined. 

It is to be remarked that the Constitution does not define what is to 
be deemed a legitimate regulation of interstate commerce. In Gibbons 
v. Ogden it was said that the power to regulate such commerce is the 
power to prescribe the rule by which it is to be governed. But this gen- 
eral observation leaves it to be determined, when the question comes 
before the court, whether Congress in prescribing a particular rule, has 
exceeded its power under the Constitution. 

We have said that the carrying from State to State of lottery tickets 
constitutes interstate commerce, and that the regulation of such com- 
merce is within the power of Congress under the Constitution. Are we 
prepared to say that a provision which is, in effect a prohibition of the 
carriage of such articles from State to State is not a fit or appropriate 
mode for the regulation of that particular kind of commerce? If lottery 
traffic, carried on through interstate commerce, is a matter of which Con- 
gress may take cognizance and over which its power may be exerted, can 
it be possible that it must tolerate the traffic, and simply regulate the 
manner in which it may be carried on? Or may not Congress, for the 
protection of the people of all the States, and under the power to regu- 
late interstate commerce, devise such means, within the scope of the Con- 
stitution, and not prohibited by it, as will drive that traffic out of com- 
merece among the States? 

In determining whether regulation may not under some circumstances 
properly take the form or have the effect of prohibition, the nature of 
the interstate traffic which it was sought by the act of May 2, 1895, to 
suppress cannot be overlooked. When enacting that statute Congress 
no doubt shared the views upon the subject of lotteries heretofore ex- 
pressed by this court. In Phalen v. Virginia, 8 How. 163, 168, after ob- 
serving that the suppression of nuisances injurious to public health and 
morality is among the most important duties of government, this court 
said: ‘‘Experience has shown that the common forms of gambling are 
comparatively innocuous when placed in contrast with the widespread 
pestilence of lotteries. The former are confined to a few persons and 
places, but the latter infests the whole community; it enters every dwell- 
ing; it reaches every class; it preys upon the hard earnings of the poor; 
it plunders the ignorant and simple.’’ In other cases we have adjudged 
that authority given by legislative enactment to carry on a lottery, al- 
though based upon a consideration in money, was not protected by the 
contract clause of the Constitution; this, for the reason that no State 
may bargain away its power to protect the public morals, nor excuse its 
failure to perform a public duty by saying that it had agreed, by legis- 
lative enactment, not to doso. Stone v. Mississippi, 101 U. 8. 814; Doug- 
las v. Kentucky, 168 U. S. 488. 
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If a State, when considering legislation for the suppression of lotteries 
within its own limits, may properly take into view the evils that inhere 
in the raising of money, in that mode, why may not Congress, invested 
with the power to regulate commerce among the several States, provide 
that such commerce shall not be polluted by the carrying of lottery tick- 
ets from one State to another? In this connection it must not be for- 
gotten that the power of Congress to regulate commerce among the 
States is plenary, is complete in itself, and is subject to no limitations 
except such as may be found in the Constitution. What provision in 
that instrument can be regarded as limiting the exercise of the power 
granted? What clause can be cited which, in any degree, countenances 
the suggestion that one may, of right, carry or cause to be carried from 
one State to another that which will harm the public morals? We can- 
not think of any clause of that instrument that could possibly be invoked 
by those who assert their right to send lottery tickets from State to State 
except the one providing that no person shall be deprived of his liberty 
without due process of law. We have said that the liberty protected by 
the Constitution embraces the right to be free in the enjoyment of one’s 
faculties; ‘‘to be free to use them in all lawful ways; to live and work 
where he will; to earn his livelihood by any lawful calling; to pursue any 
livelihood or avocation, and for that purpose to enter into all contracts 
which may be proper.’’ Allgeyer v. Louisiana, 165 U. S. 578, 589. But 
surely it will not be said to be a part of anyone’s liberty, as recognized 
by the supreme law of the land, that he shall be allowed to introduce into 
commerce among the States an element that will be confessedly injurious 
to the public morals. 

If it be said that the act of 1895 is inconsistent with the Tenth Amend- 
ment, reserving to the States respectively, or to the people, the powers 
not delegated to the United States, the answer is that the power to regu- 
late commerce among the Stdtes has been expressly delegated to Con- 
gress. 

Besides, Congress, by that act, does not assume to interfere with traffic - 
or commerce in lottery tickets carried on exclusively within the limits _ 
of any State, but has in view only commerce of that kind among the sev- 
eral States. It has not assumed to interfere with the completely internal 
affairs of any State, and has only legislated in respect of a matter which 
concerns of people of the United States. As a State may, for the 
purpose of guarding the morals of its own people, forbid all sales of 
lottery tickets within its limits, so Congress, for the purpose of guarding 
the people of the United States against the ‘‘widespread pestilence of 
lotteries’’ and to protect the commerce which concerns all the States, 
may prohibit the carrying of lottery tickets from one State to another. 
In legislating upon the subject of the traffic in lottery tickets, as carried 
on through interstate commerce, Congress only supplemented the action 
of those States—perhaps all of them—which, for the protection of the 
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public morals, prohibit the drawing of lotteries, as well as the sale or 
circulation of lottery tickets, within their respective limits. It said, in 
effect, that it would not permit the declared policy of the States, which 
sought to protect their people against the mischiefs of the lottery busi- 
ness, to be overthrown or disregarded by the agency of interstate com- 
merce. We should hesitate long before adjudging that an evil of such 
appalling character, carried on through interstate commerce, cannot be 
met and crushed by the only power competent to that end. We say 
competent to that end, because Congress alone has the power to occupy, 
by legislation, the whole field of interstate commerce. What was said 
by this court upon a former occasion may well be here repeated: “‘The 
framers of the Constitution never intended that the legislative power of 
the Nation should find itself incapable of disposing of a subject-matter 
specifically committed to its charge.’’ In re Rahrer, 140 U. S. 545, 562. 
If the carrying of lottery tickets from one State to another be interstate 
‘commerce, and if Congress is of opinion that an effective regulation for 
the supression of lotteries, carried on through such commerce, is to make 
it a criminal offense to cause lottery tickets to be carried from one State 
to another, we know of no authority in the courts to hold that the means 
thus devised are not appropriate and necessary to protect the country 
at large against a species of interstate commerce which, although in 
general use and somewhat favored in both national and state legisla- 
tion in the early history of the country, has grown into disrepute, and 
has become offensive to the entire people of the Nation. It is a kind of 
traffic which no one can be entitled to pursue as of right. 

It is said, however, that if, in order to suppress lotteries carried on 
through interstate commerce, Congress may exclude lottery tickets from 
such commerce, that principle leads necessarily to the conclusion that 
Congress may arbitrarily exclude from commerce among the States any 
article, commodity, or thing, of whatever kind or nature, or however use- 
ful or valuable, which it may choose, no matter with what motive, to de- 
clare shall not be carried from one State to another. It will be time 
enough to consider the constitutionality of such legislation when we must 
do so. The present case does not require the court to declare the full 
extent of the power that Congress may exercise in the regulation of com- 
merce among the States. We may, however, repeat, in this connection, 
what the court has heretofore said, that the power of Congress to regu- 
late commerce among the States, although plenary, cannot be deemed 
arbitrary, since it is subject to such limitations or restrictions as are 
prescribed by the Constitution. This power, therefore, may not be exer- 
cised so as to infringe rights secured or protected by that instrument. 
It would not be difficult to imagine legislation that would be justly liable 
to such an object as that stated, and be hostile to the objects for the 
accomplishment of which Congress was invested with the general power 
to regulate commerce among the several States. But, as often said, the 
possible abuse of a power is not an argument against its existence. There 
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is probably no governmental power that may not be exerted to the injury 
of the public. If what is done by Congress is manifestly in excess of the 
powers granted to it, then upon the courts will rest the duty of adjudg- 
ing that its action is neither legal nor binding upon the people. But if 
what Congress does is within the limits of its power, and is simply un- 
wise or injurious, the remedy is that suggested by Chief Justice Marshall 
in Gibbons v. Ogden, when he said: ‘‘The wisdom and the discretion of 
Congress, their identity with the people, and the influence which their 
constituents possess at elections, are, in this, as in many other instances, 
as that, for example, of declaring war, the sole restraints on which they 
have relied, to secure them from its abuse. They are the restraints on 
which the people must often rely solely, in ali representative govern- 
ments.”’ : 

The judgment is affirmed. 


Mr. Cuter Justice FuniLer, with whom concur Mr. Justice BREWER, 
Mr. Justice SHrras, and Mr. Justice PEcKHAM, dissenting. 


Notse.—The Lottery case was followed by a number of laws prohibiting the use 
of the channels of interstate commerce for the transportation of articles and persons 
not harmful while in the process of transportation, but harmful in the State of 
destination. The Food and Drugs Act of 1906 and the White Slave Act of 1910 
are conspicuous among these laws. See post, pp. 286, 287, For a survey of this legis- 
lation see Willoughby, 2d ed. II, Ch. LII; Corwin, The Commerce Power versus 
States Rights. 


HAMMER vy. DAGENHART. 
247 U.S. 251, 38 S. Ct. 529, 62 L. Ed. 1101 (1918). 


Appeal from the District Court of the United States for the Western 
District of North Carolina. 

[By the act of September 1, 1916, c. 432, 39 Stat. 675, Congress pro- 
hibited the transportation in interstate commerce of the product of any 
mine or quarry in the United States in which within thirty days prior 
to its removal therefrom children under the age of sixteen have been per- 
mitted to work, or the product of any mill, cannery, workshop, factory or 
manufacturing establishment in the United States in which within thirty 
days prior to its removal therefrom children under the age of four- 
teen have been permitted to work, or children between the ages of four- 
teen and sixteen have been permitted to work more than eight hours in 
any day or more than six days in any week or between the hours of 
seven in the evening and six in the morning. Dagenhart, acting for him- 
self and as next friend of his two minor sons, one under fourteen and the 
other between fourteen and sixteen, employees in a cotton mill at Char- 
lotte, North Carolina, filed a bill against Hammer, United States Attor- 
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é 
ney for the Western District of North Carolina, to enjoin the en- 
forcement of the foregoing act. The District Court held the act 
unconstitutional and granted the injunction. The Government ap- 
pealed. | ; 


Mr. Justice Day delivered the opinion of the court. : 

The attack upon the act rests upon three propositions: First: It is 
not a regulation of interstate and foreign commerce; Second: It contra- 
venes the Tenth Amendment to the Constitution; Third: It conflicts 
with the Fifth Amendment to the Constitution. 

The controlling question for decision is: Is it within the authority of 
Congress in regulating commerce among the States to prohibit the trans- 
portation in interstate commerce of manufactured goods, the product 
of a factory in which, within thirty days prior to their removal there- 
from, children under the age of fourteen have been employed or per- 
mitted to work, or children between the ages of fourteen and sixteen 
years have been employed or permitted to work more than eight hours 
in any day, or more than six days in any week, or after the hour of 7 
o’clock P. M. or before the hour of 6 o’clock A. M.? 

The power essential to the passage of this act, the Government con- 
tends, is found in the commerce clause of the Constitution which author- 
izes Congress to regulate commerce with foreign nations and among 
the States. 

In Gibbons v. Ogden, 9 Wheat. 1, Chief Justice Marshall, speaking for 
this court, and defining the extent and nature of the commerce power, 
said, ‘‘It is the power to regulate, that is, to prescribe the rule by which 
commerce is to be governed.’’ In other words, the power is one to control 
the means by which commerce is carried on, which is directly the con- 
trary of the assumed right to forbid commerce from moving and thus 
destroy it as to particular commodities. But it is insisted that adjudged 
cases in this court establish the doctrine that the power to regulate 
given to Congress incidentally includes the authority to prohibit the 
movement of ordinary commodities and therefore that the subject is not 
open for discussion. The cases demonstrate the contrary. They rest 
upon the character of the particular subjects dealt with and the fact that 
the scope of governmental authority, state or national, possessed over 
them is such that the authority to prohibit is as to them but the exertion 
of the power to regulate. 

The first of these cases is Champion v. Ames, 188 U. S. 321, the so- 
called Lottery Case, in which it was held that Congress might pass a 
law having the effect to keep the channels of commerce free from use 
in the transportation of tickets used in the promotion of lottery schemes. 
In Hipolite Egg Co. v. United States, 220 U. S. 45, this court sustained 
the power of Congress to pass the Pure Food and Drug Act [of 1906] 
which prohibited the introduction into the States by means of interstate 
commerce of impure foods and drugs. In Hoke v. United States, 227 U. 
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S. 308, this court sustained the constitutionality of the so-called ‘‘ White 
Slave Traffic Act’’ [of 1910] whereby the transportation of a woman in 
interstate commerce for the purpose of prostitution was forbidden. In 
' that case we said, having reference to the authority of Congress, under 
the regulatory power, to protect the channels of interstate commerce: 

“*TIf the facility of interstate transportation can be taken away from 
the demoralization of lotteries, the debasement of obscene literature, the 
contagion of diseased cattle or persons, the impurity of food and drugs, 
the like facility can be taken away from the systematic enticement to and 
the enslavement in prostitution and debauchery of women, and, more 
insistently, of girls.’’ ‘ 

In each of these instances the use of interstate transportation was 
necessary to the accomplishment of harmful results. In other words, 
although the power over interstate transportation was to regulate, that 
could only be accomplished by prohibiting the use of the facilities of in- 
terstate commerce to effect the evil intended. 

This element is wanting in the present case. The thing intended to 
be accomplished by this statute is the denial of the facilities of interstate 
commerce to those manufacturers in the States who employ children 
within the- prohibited ages. The act in its effect does not regulate trans- 
portation among the States, but aims to standardize the ages at which 
children-may be employed in mining and manufacturing within the 
States. The goods shipped are of themselves harmless. The act permits 
them to be freely shipped after thirty days from the time of their re- 
moval from the factory. When offered for shipment, and before trans- 
portation begins, the labor of their production is over, and the mere fact 
that they were intended for interstate commerce transportation does not 
make their production subject to federal control under the commerce 
power. 

Commerce ‘‘consists of intercourse and traffic . . . and includes 
the transportation of persons and property, as well as the purchase, sale 
and exchange of commodities.’’ The making of goods and the mining of 
coal are not commerce, nor does the fact that these things are to be after- 
wards shipped or used in interstate commerce, make their production a 
part thereof. Delaware, Lackawanna & Western R. R. Co. v. Yurkonis, 
238 U.S. 439. 

Over interstate transportation, or its incidents, the regulatory power 
of Congress is ample, but the production of articles, intended for inter- 
state commerce, is a matter of local regulation. 

‘“‘When the commerce begins is determined, not by the character of 
the commodity, nor by the intention of the owner to transfer it to an- 
other state for sale, nor by his preparation of it for transportation, but 
by its actual delivery to a common carrier for transportation, or the ac- 
tual commencement of its transfer to another state.’’ (Mr. Justice 
Jackson in In re Green, 52 Fed. Rep. 113.) This principle has been 
recognized often in this court. Coe v. Errol, 116 U. S. 517; Bacon v. 
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Illinois, 227 U. S. 504, and cases cited. If it were otherwise, all manu. 
facture intended for interstate shipment would be brought under fed- 
eral control to the practical exclusion of the authority of the States, a 
result certainly not contemplated by the framers of the Constitution 
when they vested in Congress the authority to regulate commerce among 
the States. Kidd v. Pearson, 128 U.S. 1, 21. 

It is further contended that the authority of Congress may be exerted 
to control interstate commerce in the shipment of child-made goods be- 
cause of the effect of the circulation of such goods in other States where 
the evil of this class of labor has been recognized by local legislation, 
and the right to thus employ child labor has been more rigorously re- 
strained than in the State of production. In other words, that the un- 
fair competition, thus engencered, may be controlled by closing the chan- 

nels of interstate commerce to manufacturers in those States where the 
local laws do not meet what Congress deems to be the more just standard 
of other States. 

There is no power vested in Congress to require the States to exercise 
their police power so as to prevent possible unfair competition. Many 
causes may co-operate to give one State, by reason of local laws or con- 
ditions, an economic advantage over others. The Commerce Clause,was 
not intended to give to Congress a general authority to equalize such ¢on- 
ditions. In some of the States laws have been passed fixing minimum. 
wages for women, in others thé local law regulates the hours of labor 
of women in various employments. Business done in such States may 
be at an economic disadvantage when compared with States which have 
no such regulations; surely, this fact does not give Congress the power 
to deny transportation in interstate commerce to those who carry on 
business where the hours of labor and the rate of compensation for 
women have not been fixed by a standard in use in other States and ap- 
proved by Congress. 

The grant of power to Congress over the subject of interstate commerce 
was to enable it to regulate such commerce, and not to give it authority 
to control the States in the exercise of the police power over local trade 
and manufacture. 

The grant of authority over a purely federal matter was Not intended 
to destroy the local power always existing and carefully reserved to the 
States in the Tenth Amendment to the Constitution. 

In the judgment which established the broad power of Contras over 
interstate commerce, Chief Justice Marshall said (9 Wheat. 203) : ‘‘They 
[inspection laws] act upon the subject before it becomes an article of 
foreign commerce, or of commerce among the states, and prepare it for 
that purpose. They form a portion of that immense mass of legislation, 
which embraces everything within the territory of a state, not surren- 
dered to the general government; all which can be most advantageously 
exercised by the states themselves. Inspection laws, quarantine laws, 
health laws of every description, as well as laws for regulating the in- 
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ternal commerce of a state, and those which respect turnpike-roads, 
ferries, &c., are component parts of this mass.”’ 

And in Dartmouth College v. Woodward, 4 Wheat. 518, 629, the same 
great judge said: p 

‘‘That the framers of the constitution did not intend to restrain the 
states in the regulation of their civil institutions, adopted for internal 
government, and that the instrument they have given us is not to be so 
construed may be admitted.”’ : 

A statute must be judged by its natural and reasonable effect. Collins 
v. New Hampshire, 171 U. S. 30, 33, 34. The control by Congress over 
interstate commerce cannot authorize the exercise of authority not en- 
trusted to it by the Constitution. Pipe Line Cases, 234 U. S. 548, 560. 
The maintenance of the authority of the States over matters purely 
local is as essential to the preservation of our institutions as is the con- 
servation of the supremacy of the federal power in all matters entrusted 
to the Nation by the Federal Constitution. 

In interpreting the Constitution it must never be forgotten that the 
Nation is made up of States to which are entrusted the powers of local 
government. And to them and to the people the powers not expressly 
delegated to the National Government are reserved. Lane County v. 
Oregon, 7 Wall. 71, 76. The power of the States to regulate their purely 
internal affairs by such laws as seem wise to the local authority is in- 

erent and has never been surrendered to the general government. New 
York v. Miln, 11 Pet. 102, 139; Slaughter House Cases, 16 Wall. 36, 63; 
Kidd v. Pearson, supra. To sustain this statute would not be in our 
judgment a recognition of the lawful exertion of congressional authority 
over interstate commerce, but would sanction an invasion by the federal 
power of the control of a matter purely local in its character, and over 
which no authority has been delegated to Congress in conferring the 
power to regulate commerce among the States. 

We have neither authority nor disposition to question the motives 
of Congress in enacting this legislation. The purposes intended must 
be attained consistently with constitutional limitations and not by an 
invasion of the powers of the States. This court has no more important 
function than that which devolves upon it the obligation to preserve 
inviolate the constitutional limitations upon the exercise of authority, 
federal and state, to the end that each may continue to discharge, har- 
moniously with the other, the duties entrusted to it by the Constitution. 

In our view the necessary effect of this act is, by means of a prohibi- 
tion against the movement in interstate commerce of ordinary commercial 
commodities, to regulate the hours of labor of children in factories and 
mines within the States, a purely state authority. Thus the act in a 
twofold sense is repugnant to the Constitution. It not only transcends 
the authority delegated to Congress over commerce but also exerts a 
power as to a purely local matter to which the federal authority does not 
extend. The far reaching result of upholding the act cannot be more 
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plainly indicated than by pointing out that if Congress can thus regulate 
matters entrusted to local authority by prohibition of the movement of 
commodities in interstate commerce, all freedom of commerce will be 
* at an end, and the power of the States over local matters may be elim- 
inated, and thus our system of government be practically destroyed. 

For these reasons we hold that this law exceeds the constitutional au- 
thority of Congress. It follows that the decree of the District Court 
must be affirmed. 


Mr. Justicy HobtMEs, dissenting. 

The single question in this case is whether Congress has power to pro- 
hibit the shipment in interstate or foreign commerce of any product of 
a cotton mill situated in the United States, in which within thirty days 
before the removal of the product children under fourteen have been 
employed, or children between fourteen and sixteen have been employed 
more than eight hours in a day, or more than six days in any week, or 
between seven in the evening and six in the morning. The objection 
urged against the power is that the States have exclusive control over 
their methods of production and that Congress cannot meddle with them, 
and taking the proposition in the sense of direct intermeddling I agree to 
it and suppose that no one denies it. But if an act is within the powers 
specifically conferred upon Congress, it seems to me that it is not made 
any less constitutional because of the indirect effects that it may have, 
however obvious it may be that it will have those effects, and that we are 
not at liberty upon such grounds to hold it void. 

The first step in my argument is to make plain what no one is likely 
to dispute—that the statute in question is within the power expressly 
given to Congress if considered only as to its immediate effects and that 
if invalid it is so only upon some collateral ground. The statute confines 
itself to prohibiting the carriage of certain goods in interstate or foreign 
commerce. Congress is given power to regulate such commerce in un- 
qualified terms. It would not be argued today that the power to regulate 
does not include the power to prohibit. Regulation means the prohibition 
of something, and when interstate commerce is the matter to be regulated 
I cannot doubt that the regulation may prohibit any part of such com- 
merce that Congress sees fit to forbid. At all events it is established by 
the Lottery Case and others that have followed it that a law is not be- 
yond the regulative power of Congress merely because it prohibits cer- 
tain transportation out and out. Champion v. Ames, 188 U. S. 321, 355, 
359, et seg. So I repeat that this statute in its immediate operation is 
clearly within the Congress’ constitutional power. 

The question then is narrowed to whether the exercise of its otherwise 
constitutional power by Congress can be pronounced unconstitutional 
‘because of its possible reaction upon the conduct of the States in a'mat- 
ter upon which I have admitted that they are free from direct control. 
I should have thought that that matter had been disposed of so fully as. 
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to leave no room for doubt.. I should have thought that the most con- 
spicuous decisions of this Court had made it clear that the power to 
regulate commerce and other constitutional powers could not be cut 
down or qualified by the fact that it might interfere with the carrying 
out of the domestic policy of any State. 

The manufacture of oleomargarine is as much a matter of state regula- 
tion as the manufacture of cotton cloth. Congress levied a tax upon the 
compound when colored so as to resemble butter that was so great as 
obviously to prohibit the manufacture and sale. In a very elaborate dis- 
cussion the present Chief Justice excluded any inquiry into the purpose 
of an act which apart from that purpose was within the power of Con- 
gress. McCray v. United States, 195 U.S. 27. . . . Fifty years ago 
a tax on state banks, the obvious purpose and actual effect of which was 
to drive them, or at least their circulation, out of existence, was sus- 
tained, although the result was one that Congress had no constitutional 
power to require. The Court made short work of the argument as to the 
purpose of the act. ‘“‘The judicial cannot prescribe to the legislative de- 
partment of the government limitations upon the exercise of its acknowl- 
edged powers.’’ Veazie Bank v. Fenno, 8 Wall. 533. So it well might 
have been argued that the corporation tax was intended under the guise 
of a revenue measure to secure a control not otherwise belonging to Con- 
gress, but the tax was sustained, and the objection so far as noticed was 
disposed of by citing McCray v. United States. Flint v. Stone Tracy 
Co., 220 U. S. 107. And to come to cases upon interstate commerce, 
notwithstanding United States v. E. C. Knight Co., 156 U.S. 1, the Sher- 
man Act has been made an instrument for the breaking up of combina- 
tions in restraint of trade and monopolies, using the power to regulate 
commerce as a foothold, but not proceeding because that commerce was 
the end actually in mind. The objection that the control of the States 
over production was interfered with was urged again and again but al- 
ways in vain. Standard Oil Co. v. United States, 221 U. S. 1, 68, 69; 
United States v. American Tobacco Co., 221 U. S. 106, 184; Hoke v. 
United States, 227 U. S. 308, 321, 322. See finally and especially Seven 
Cases of Eckman’s Alterative v. United States, 239 U.S. 510, 514, 515. 

The Pure Food and Drug Act which was sustained in Hipolite Egg 
Co. v. United States, 220 U. S. 45, with the intimation that ‘‘no trade 
can be carried on between the States to which it [the power of Congress 
to regulate commerce] does not extend,’’ 57, applies not merely to arti- 
eles that the changing opinions of the time condemn as intrinsically 
harmful but to others innocent in themselves, simply on the ground that 
the order for them was induced by a preliminary fraud. Weeks v. United 
States, 245 U. S. 618. It does not matter whether the supposed evil pre- 
cedes or follows the transportation. It is enough that in the opinion of 
Congress the transportation encourages the evil. I may add that in the 
eases on the so-called White Slave Act it was established that the means 
adopted by Congress as convenient to the exercise of its power might 
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have the character of police regulations. Hoke v. United States, 227 U. 
S. 308, 323; Caminetti v. United States, 242 U. S. 470, 492. In Clark 
Distilling Co. v. Western Maryland Ry. Co., 242 U. S. 311, 328, Leisy v. 
Hardin, 135 U. S. 100, 108, is quoted with seeming approval to the effect 
that ‘‘a subject matter which has been confided exclusively to Congress 
by the Constitution is not within the jurisdiction of the police power 
of the State, unless placed there by congressional action.’’ I see no rea- 
son for that proposition not applying here. 

The notion that prohibition is any less prohibition when applied to 
things now thought evil I do not understand. But if there is any matter 
upon which civilized countries have agreed—far more unanimously than 
they have with regard to intoxicants and some other matters over which 
this country is now emotionally aroused—it is the evil of premature and 
excessive child labor. I should have thought that if we were to intro- 
duce our own moral conceptions where in my opinion they do not belong, 
this was pre-eminently a case for upholding the exercise of all its powers 
by the United States. 

But I had thought that the propriety of the exercise of a power ad- 
mitted to exist in some cases was for the consideration of Congress alone 
and that this Court always had disavowed the right to intrude its judg- 
ment upon questions of policy or morals. It is not for this Court to 
pronounce when prohibition is necessary to regulation if it ever may be 
necessary—to say that it is permissible as against strong drink but not 
as against the product of ruined lives. 

The act does not meddle with anything belonging to the States. They 
may regulate their internal affairs and their domestic commerce as they 
like. But when they seek to send their products across the state line 
they are no longer within their rights. If there were no Constitution and 
no Congress their power to cross the line would depend upon their neigh- 
bors. Under the Constitution such commerce belongs not to the States 
but to Congress to regulate. It may carry out its views of public policy 
whatever indirect effect they may have upon the activities of the States. 
Instead of being encountered by a prohibitive tariff at her boundaries 
the State encounters the public poliey of the United States which it is 
for Congress to express. The public policy of the United States is shaped 
with a view to the benefit of the nation as a whole. If, as has been the 
case within the memory of men still living, a State should take a differ- 
ent view of the propriety of sustaining a lottery from that which gener- 
ally prevails, I cannot believe that the fact would require a different 
decision from that reached in Champion v. Ames. Yet in that case it 
would be said with quite as much force as in this that Congress was at- 
tempting to intermeddle with the State’s domestic affairs. The national 
welfare as understood by Congress may require a different attitude 
within its sphere from that of some self-seeking State. It seems to me en- 
tirely constitutional for Congress to enforce its understanding by all the 
means at its command. 
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Mr. Justice McKenna, Mr. Justics Branpyis and Mr. JUSTICE 
CLARKE concur ia this opinion. 


Norg.—While the decision in Hammer v. Dagenhart has now been overruled, see 
United States v. Darby, post, p. 372, the case remains of importance in the develop- 
ment of constitutional law as showing the conception of the scope of the power of 
Congress over interstate commerce in the particular decade. In spite of the deci- 
sion Congress continued to pass legislation of a prohibitory character, as in Brooks 
v. United States, to follow. Fine distinctions were needed to avoid invalidating 
such legislation without repudiating the decision in Hammer v. Dagenhart. 


BROOKS vy. UNITED STATES. 
267 U. 8. 432, 45 S. Ct. 345, 69 L. Ed. 699 (1925). 


On Writ of Error to the District Court of the United States for the 
District of South Dakota. 

[The Plaintiff in Error, R. B. Brooks, was convicted of transporting 
and concealing a stolen automobile, in interstate commerce, in violation 
of the National Motor Theft Act of 1919.] 


Mr. Curer.Justice Tart delivered the opinion of the court. 

The objection to the act cannot be sustained. Congress can certainly 
regulate interstate commerce to the extent of forbidding and punishing. 
the use of such commerce as an agency to promote immorality, dishon- 
esty or the spread of any evil or harm to the people of other States from 
the State of origin. In doing this it is merely exercising the police 
power, for the benefit of the public, within the field of interstate com- 
merce. . . . In Reid v. Colorado, 187 U.S. 187, it was held that Con- 
gress could pass a law excluding diseased stock from interstate commerce 
in order to prevent its use in such a way as thereby to injure the stock of 
other States. In the Lottery Case, 188 U. S. 321, it was held that Con- 
gress might pass a law punishing the transmission of lottery tickets from 
one State to another, in order to prevent the carriage of those tickets to 
be sold in other States and thus demoralize, through a spread of the gam- 
bling habit individuals who were likely to purchase. ' 

: The clear distinction between authorities first cited and the 
Child Labor Case leaves no doubt where the right lies in this case. It 
is known of all men that the radical change in transportation of persons 
and goods effected by the introduction of the automobile, the speed 
with which it moves, and the ease with which evil-minded persons ean 
avoid capture have greatly encouraged and increased crimes. One of 
the crimes which have been encouraged is the theft of the automobiles 
themselves and their immediate transportation to places remote from 
homes of the owners. Elaborately organized conspiracies for the theft 
of automobiles and the spiriting them away into some other State and 
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their sale or other disposition far away from the owner and his neigh- 
borhood have roused Congress to devise some method for defeating the 
suecess of these widely spread schemes of larceny. The quick passage 
of the machines into another State helps to conceal the trail of the 
thieves, gets the stolen property into another police jurisdiction and 
facilitates the finding of a safer place in which to dispose of the booty 
at a good price. This is a gross misuse of interstate commerce. Con- 
gress may properly punish such interstate transportation by any one 
with knowledge of the theft because of its harmful result and its defeat 
of the property rights of those whose machines against their will are 
taken into other jurisdictions. 

The fourth section merely makes more effective the regulation con- 
tained in the third section. The third section punishes the transporta- 
tion of a stolen automobile with knowledge of the theft. The fourth 
section punishes the receipt, the concealment, the storing, the barter- . 
ing, the sale or the disposition of such stolen vehicle moving as inter- 
state commerce or as a part thereof with knowledge of its having been 
stolen. Of course this section can and does apply only to the storing 
or concealment of a stolen automobile with knowledge of its theft as a 
final step in the use of interstate transportation to promote the scheme 
of its unlawful disposition and the withholding of it from its owner. 
For these reasons we think that sections 3 and 4 are within the power 
of Congress. 


Nore.—More recent illustravions of the regulation of interstate commerce by the 
exclusion of prohibited articles and persons are the law of 1932 in regard to the 
transportation of kidnapped persons; the law of 1934 in respect to stolen. goods, 
securities or money; and the law of 1936 in respect to transporting strikebreakers. 


2. PrRorecrion or STATES IN THE EXERCISE oF Locan SELF-GOVERNMENT 


CLARK DISTILLING CO. v. WESTERN MARYLAND RY. CO.. 
242 U. 8. 311, 37 S. Ct. 180, 61 L. Ed. 326 (1917). 


Appeals [including Clark Distilling Co. v. American Express Co. and 
State of West Virginia] from the District Court of a United States for 
the District of Maryland. 

[The Legislature of West Virginia prohibited the bringing of intoxi- 
eating liquor into that State. Under the rule of Leisy v. Hardin, 135 U. 
S. 100 (1890) (see post, p. 407), this act would have been an unlawful 
interference with interstate commerce. In order to make such legisla- 
tion effective, Congress first enacted the Wilson Act of 1890, 26 Stat. 
318, by which intoxicating hquors transported in interstate commerce 
were, ‘‘upon their arrival’’ within a State, to be subject to the jurisdic- 
tion of the State. This act, however, was greatly weakened by decisions 
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of the court as to ‘‘arrival’’ within the State. See post, p. 411. Congress 
later enacted the act of March 1, 1913, 37 Stat. 699, commonly known as 
the Webb-Kenyon act, the title and material parts of the text of which 
were as follows: ‘‘An Act divesting intoxicating liquors of their inter- 
state character in certain cases. . . . That the shipment or trans- 
portation . . . of any spirituous, vinous, malted, fermented, or 
other intoxicating liquor of any kind, from one State, Territory, or Dis- 
trict of the United States . . . into any other State, Territory, or 
District of the United States . . . which said . . . liquor is 
intended, by any person interested therein, to be received, possessed, 
sold, or in any manner used, either in the original package or otherwise, 
in violation of any law of such State, Territory, or District of the United 
States . . . is hereby prohibited.’’ In reliance upon the State law 
and the Webb-Kenyon Act, the State of West Virginia obtained decrees 
from one of its own courts enjoining the defendant railway and express 
company from carrying liquor into the State contrary to law. With 
these injunctions in force, the Clark Distilling Company instituted pro- 
ceedings to compel the defendant carriers to accept shipments of liquor 
for West Virginia on the ground that the Webb-Kenyon Act was invalid. 
The contention of the Distilling Company not having been sustained, it 
appealed. | 


Mr. Cuter Justice Wuitk delivered the opinion of the court. 

Did Congress have power to enact the Webb-Kenyon Law? 

We are not unmindful that opinions adverse to the power of Congress 
to enact the law were formed and expressed in other departments of the 
government. Opinion of the Attorney General, 30 Op. A. G. 88; Veto 
Message of the President, Cong. Rec., vol. 49, pt. 5, p. 4291. We are 
additionally conscious, therefore, of the responsibility of determining 
these issues and of their serious character. 

It is not in the slightest degree disputed that if Congress had pro- 
hibited the shipment of all intoxicants’ in the channels of interstate com- 
merce and therefore had prevented all movement between the several 
States, such action would have been lawful because within the power to 
regulate which the Constitution conferred. Lottery Case, 188 U. S. 321; 
Hoke v. United States, 227 U. 8. 308. The issue, therefore, is not one of 
an absence of authority to accomplish in substance a more extended re- 
sult than that brought about by the Webb-Kenyon Law, but of a want 
of power to reach the result accomplished because of the method resorted 
to for that purpose. This is certain since the sole claim is that the act 
was not within the power given to Congress to regulate because it sub- 
mitted liquors to the control of the States by subjecting interstate com- 
merce in such liquors to present and future state prohibitions, and hence 
in the nature of things was wanting in uniformity. Let us test the con- 
tentions by reason and authority. 

The power conferred is to regulate, and the very terms of the grant 
‘would seem to repel the contention that only prohibition of movement 
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in interstate commerce was embraced. And the cogency of this is mani- 
fest since if the doctrine were applied to those manifold and important 
subjects of interstate commerce as to which Congress from the beginning 
has regulated, not prohibited, the existence of government under the 
Constitution would be no longer possible. 

The argument as to delegation to the States rests upon a mere miscon- 
ception. It is true the regulation which the Webb-Kenyon Act contains 
permits state prohibitions to apply to movements of liquor from one 
State into another, but the will which causes the prohibitions to be ap- 
plicable is that of Congress, since the application of state prohibitions 
would cease the instant the act of Congress ceased to apply. In fact the 
contention previously made that the prohibitions of the state law were 
not applicable to the extent that they were broader than the Webb- 
Kenyon Act is in direct conflict with the proposition as to delegation now 
made. . 

So far as uniformity is concerned, there is no question that the act 
uniformly applies to the conditions which eall its provisions into play— 
that its provisions apply to all the States,—so that the question really is 
a complaint as to the want of uniform existence of things to which the 
act applies and not to an absence of uniformity in the act itself. But 
aside from this it is obvious that the argument seeks to engraft upon the 
Constitution a restriction not found in it, that is, that the power to 
regulate conferred upon Congress obtains subject to the requirement 
that regulations enacted shall be uniform throughout the United States. 
In view of the conceded power on the part of Congress to prohibit the 
movement of intoxicants in interstate commerce, we cannot admit that 
because it did not exert its authority to the full limit, but simply regu- 
lated to the extent of permitting the prohibitions in one State to prevent 
the use of interstate commerce to ship liquor from another State, Con- 
gress exceeded its authority to regulate. We can see, therefore, no force 
in the argument relied upon tested from the point of view of reason, 
and we come to the question of authority. 

It is settled, says the argument, that interstate commerce is divided in- 
to two great classes, one embracing subjects which do not exact uni- 
formity and which, although subject to the regulation of Congress, are 
in the absence of such regulation subject to the control of the several 
States (Cooley v. Board of Wardens, 12 How. 299), and the other em- 
bracing subjects which do require uniformity and which in the absence 
of regulation by Congress remain free from all state control (Leisy v. 
Hardin, 135 U. 8. 100). As to the first, it is said, Congress may, when ® 
regulating, to the extent it deems wise to do so, permit state legislation 
enacted or to be enacted to govern, because to do so would only be to do | 
that which would exist if nothing had been done by Congress. As to the 
second class, the argument is, that in adopting regulations Congress is 
wholly without power to provide for the application of state power to 
any degree whatever, because in the absence of the exertion by Congress 
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of power to regulate, the subject-matter would have been free from 
state control, and because, besides, the recognition of state power under 
such circumstances would be to bring about a want of uniformity. 


We . . . recur again to the reason of things for the purpose of 
pointing out the fundamental error upon which the contention rests. 
It is this: The mistaken assumption that the accidental considerations 
which cause a subject on the one hand to come under state control in the 
absence of congressional regulation, and other subjects on the contrary 
to be free from state control until Congress has acted, are the essential 
criteria by which to test the question of the power of Congress to regu- 
late and the mode in which the exertion of that power may be mani- 
fested. The two things are widely different, since the right to regulate 
and its scope and the mode of exertion must depend upon the power pos- 
sessed by Congress over the subject regulated. Following the unerring 
path pointed out by that great principle we can see no reason for saying 
that although Congress in view of the naturé and character of intoxi- 
cants had a power to forbid their movement in interstate commerce, it 
had not the authority to so deal with the subject as to establish a reg- 
ulation (which is what was done by the Webb-Kenyon Law) making it 
impossible for one State to violate the prohibitions of the laws of another 

through the channels of interstate commerce. Indeed, we can see no es- 
cape from the conclusion that if we accepted the proposition urged, we 
would be obliged to announce the contradiction in terms that because 
Congress had exerted a regulation lesser in power than it was authorized 
to exert, therefore its action was void for excess of power. Or, in other 
words, stating the necessary result of the argument from a concrete 
consideration of the particular subject here involved, that because Con- 
gress in adopting a regulation had considered ‘the nature and character 
of our dual system of government, State and Nation, and instead of ab- 
solutely prohibiting, had so conformed its regulation as to produce co- 
dperation between the local and national forces of government to the 
end of preserving the rights of all, it had thereby transcended the com- 
plete and perfect power of regulation conferred by the Constitution. 
And it is well again to point out that this abnormal result to which the 
argument leads concerns a subject as to which both State and Nation in 
their respective spheres of authority possessed the supremest authority 
before the action of Congress which is complained of, and hence the 
argument virtually comes to the assertion that in some undisclosed way 
by the exertion of congressional authority, power possessed has evap- 
orated. 

Affirmed. 


Mr. Justice McREYNOLDs concurs in the result. 


Mr. Justice Houmes and Mr. Justicy VAN DEVANTpR dissent. 
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Norse.—Compare Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 40 S. Ct. 438, 
64 L. Ed. 834 (1920), where the Court held unconstitutional a law of Congress of 
1917 making the provisions of state compensation acts applicable to injuries in- 
curred in maritime employment. Justice Holmes, dissenting, thought that the Clark 
Distilling Co. case ‘‘went pretty far in justifying the adoption of state legislation 
in advance, as I cannot for a moment believe that apart from the Eighteenth Amend- 
ment special constitutional principles exist against strong drink.’’ 

For the effect of the Twenty-first Amendment upon the power of the States to 
restrict shipments of intoxicating liquor, see post, p. 436. 


‘ 


KENTUCKY WHIP & COLLAR CO. v. IULINOIS CENTRAL R. CO. 
299 U. S. 334, 57 S. Ct. 277, 81 L. Ed. 270 (1937). 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Sixth Circuit. 


Mr. Curr Justice Hucues delivered the opinion of the court. 

This controversy relates to the constitutional validity of the Act of 
Congress of July 24, 1935, known as the Ashurst-Sumners Act. 49 Stat. 
494, 

The Act makes it unlawful knowingly to transport in interstate or for- 
eign commerce goods made by convict labor into any State where the 
goods are intended to be received, possessed, sold, or used in violation of 
its laws: Goods made by convicts on parole or probation, or made in fed- 
eral penal and correctional institutions for use by the Federal Govern- 
ment, are excepted. Packages containing convict-made goods must be 
plainly labeled so as to show the names and addresses of shipper and 
consignee, the nature of the contents, and the name and location of the 
penal or reformatory institution where produced. Violation is punished 
by fine and forfeiture. 

Petitioner [Kentucky Whip and Collar Company] manufactures in 
Kentucky, with convict labor, horse collars, harness and strap goods 
which it markets in various States. It tendered to respondent [Illinois 
Central Railroad Company], a common carrier, twenty-five separate 
shipments for transportation in interstate commerce, of which ten were 
consigned to customers in States whose laws prohibited the sale of con- 
vict-made goods within their respective borders, five to States whose laws 
did not prohibit such sale but required that the goods should be plainly 
marked so as to show that they were made by convicts, and the remaining 
ten to States whose laws imposed no restriction upon sale or possession. 
None of the packages were labeled.as required by the Act of Congress 
and, in obedience to the Act, respondent refused to accept the shipments. 

Petitioner then brought this suit for a mandatory injunction to com- 
pel the transportation. The District Court dismissed the bill and the 
Cireuit Court of Appeals affirmed the decree. The District Court de- 
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clared the Act to be invalid so far as it prohibited transportation of con- 
viect-made goods into States which proscribed sale or possession, but sus- 
tained the provision which required labeling. 12 Fed. Supp. 37. The 
Cireuit Court of Appeals sustained the Act in its entirety. 84 F. (2d) 
168. This Court granted certiorari. October 12, 1936. 

Petitioner contends (1) that the Congress is without constitutional 
authority to prohibit the movement in interstate commerce of useful and 
harmless articles made by convict labor and (2) that the Congress has no 
power to exclude from interstate commerce convict-made goods which 
are not labeled as such. 

First.—The commerce clause (Art. I, sec. 8, par. 3) confers upon the 
Congress ‘‘the power to regulate, that is, to prescribe the rule by which 
commerce is to be governed.’’ This power ‘‘is complete in itself, may 
be exercised to its utmost extent, and acknowledges no limitations, other 
than are prescribed in the constitution.’’ Gibbons v. Ogden, 9 Wheat. 1, 
196. By the Act now before us, the Congress purports to establish a rule 
governing interstate transportation, which is unquestionably interstate 
commerce. The question is whether this rule goes beyond the authority 
to “‘regulate.”’ - 

Petitioner’s argument necessarily recognizes that in certain circum- 
stances an absolute prohibition of interstate transportation is constitu-: 
tional regulation. The power to prohibit interstate transportation has 
been upheld by this Court in relation to diseased livestock, lottery tick- 
ets, commodities owned by the interstate carrier transporting them, ex- 
cept such as may be required in the conduct of its business as a common 
carrier, adulterated and misbranded articles, under the Pure Food and 
Drugs Act, women, for immoral purposes, intoxicating liquors, diseased 
plants, stolen motor vehicles, and kidnaped persons. 

The decisions sustaining this variety of statutes disclose the principles 
deemed to be applicable. We have frequently said that in the exercise 
of its control over interstate commerce, the means employed by the Con- 
gress may have the quality of police regulations. : 

The contention is inadmissible that the Act of Congress is invalid 
merely because the horse collars and harness which petitioner manufac- 
tures and sells are useful and harmless articles. The motor vehicles, 
which are the subject of the transportation prohibited in the National 
Motor Vehicle Theft Act, are in themselves useful and proper subjects of 
commerce, but their transportation by one who knows they have been 
stolen is ‘‘a gross misuse of interstate commerce’’ and the Congress may 
properly punish it ‘‘because of its harmful result and its defeat of the 
property rights of those whose machines against their will are taken into 
other jurisdictions.’’ Brooks v. United States, 267 U. 8. 432, 439. Simi- 
larly, the object of the Federal Kidnaping Act is to aid in the protec- 
tion of the personal liberty of one who has been unlawfully seized or car- 
ried away. Gooch v. United States, 297 U. S. 124; compare United 
States v. Wheeler, 254 U. S. 281. 
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On the same general principle, the Congress may prevent interstate 
transportation from being used to bring into a State articles the traffic in 
which the State has constitutional authority to forbid, and has forbid- 
den, in its internal commerce. In that view, we sustained the acts of 
Congress designed to prevent the use of interstate transportation to ham- — 
per the execution of state policy with respect to traffic in intoxicating. 
liquors. This was not because intoxicating liquors were not otherwise 
legitimate articles of commerce. On the contrary they were recognized 
as such ‘‘by the usages of the commercial world, the laws of Congress 
and the decisions of courts.’’ Leisy v. Hardin, 135 U. 8. 100, 110; In re 
Rahrer, 140 U. S. 545, 556; Louisville & Nashville R. Co. v. Cook Brew- 
ing Co., 223 U. 8. 70, 82. It was because intoxicating liquors were legiti- 
mate subjects of commercial intercourse that the States were powerless 
to interfere with their transportation in interstate commerce. Bowman 
v. Chicago & Northwestern Rwy. Co., 125 U. 8. 465, 489; Leisy v. Har- 
din, supra, pp. 110, 113; Rhodes v. Iowa, 170 U. S. 412; Vance v. W. A. 
Vandercook Co. (No. 1), 170 U. S. 4388; Louisville & Nashville R. Co. v. 
Cook Brewing Co., supra. But because of the effects ascribed to the 
traffic in intoxicating liquors, the States in the exercise of their police 
power in relation to their internal commerce could restrict or interdict 
that traffic without violating the Federal Constitution. Foster v. Kan- 
sas, 112 U.S. 201, 206; Mugler v. Kansas, 123 U. S. 623, 657-659. To 
aid the States in securing the full protection they desired, Congress 
brought mto play its power to regulate interstate commerce. 

By the Wilson Act of August 8, 1890, intoxicating liquors transported 
into any State were subjected upon arrival to the operation of state laws 
to the same extent as though they had been produced within the State, 
although still in the original packages. This act was upheld in In re 
Rahrer, supra. But the statute did not apply until the transportation 
was completed by actual delivery to the consignee. Rhodes v. Iowa, su- 
pra, p. 426; Adams Express Co. v. Kentucky, 214 U. S. 218, 222; Louis- 
ville & Nashville R. Co. v. Cook Brewing Co., supra. As ‘‘the right to 
receive’’ was not affected by the Wilson Act, “‘such receipt and the posses- 
sion following from it and the resulting right to use’’ remained pro- 
tected by the commerce clause. Clark Distilling Co. v. Western Mary- 
land Rwy. Co., 242 U.S. 311, 323. In this situation the Congress passed 
the Webb-Kenyon Act of March 1, 1913, which prohibited the transpor- 
tation of intoxicating liquors into any State when it was intended that 
they should be ‘‘received, possessed, sold, or in any manner used,’’ in 
violation of its laws. The Court upheld the constitutional validity of 
this Act as a regulation of interstate commerce. Clark Distilling Co. v. 
Western Maryland Rwy. Co., supra. It was supplemented by the Act of 
March 8, 1917, known as the Reed Amendment. United States v. Hill, 
248 U.S. 420, 424. , 

The ruling in Hammer v. Dagenhart, 247 U. 8. 251, upon which peti- 
tioner relies, in no way contravenes or limits the principle of these deci- 
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sions. In the Hammer ease, the Court concluded that the Act of Con- 
gress there under consideration had as its aim the placing of. local 
production under federal control. Id., pp. 271, 272. Far from dis- 
approving the decisions we have cited, the Court expressly recognized 
their authority. . 

The course of congressional legislation with respect to convict-made 
goods has followed closely the precedents as to intoxicating liquors. By 
the Hawes-Cooper Act of January 19, 1929 [45 Stat. 1084], the Congress 
provided that convict-made goods (with certain exceptions) transported’ 
into any State should be subject upon arrival, whether in the original 
packages or otherwise, to the operation of state laws as if produced 
within the State. In Whitfield v. Ohio, 297 U. S. 431, petitioner was 
charged in the state court in Ohio with selling convict-made goods in 
violation of the state law. It appeared that the goods had been sold in 
the original packages as shipped in interstate ecommerce and that there 
was ‘‘nothing harmful, injurious or deleterious’’ about them. But this 
Court said that the view of the State of Ohio, that the sale of convict- 
made goods in competition with the products of free labor was an evil, 
found ample support in fact and in the similar legislation of a prepon- 
derant number of other States. The Court observed that the Congress 
had prohibited the importation of the products of convict labor. All 
such ‘legislation, state and federal, proceeded upon the view ‘‘that free 
labor, properly compensated, cannot compete successfully with the en- 
foreed and unpaid or underpaid convict labor of the prison.’’ The 
Court upheld the power of the State, so far as the Federal Constitution 
is concerned, to base nondiscriminatory legislation upon that conception, 
and as it appeared that the Ohio statute would be unassailable if made to 
take effect after sale in the original package, the statute was held to be 
equally unassailable in the light of the provisions of the Hawes-Cooper 
Act. As to the validity of the latter Act, the Court followed the decision 
in In re Rahrer, supra, in relation to the Wilson Act. : 

The Ashurst-Sumners Act as to interstate transportation of convict- 
made goods has substantially the same provisions as the Webb-Kenyon 
Act as to intoxicating liquors and finds support in similar considera- 
tions. The subject of the prohibited traffic is different, the effects of the 
traffic are different, but the underlying principle is the same. The perti- 
nent point is that where the subject of commerce is one as to which the 
power of the State may constitutionally be exerted by restriction or pro- 
hibition in order to prevent harmful consequences, the Congress may, if 
it sees fit, put forth its power to regulate interstate commerce so as to 
prevent that commerce from being used to impede the carrying out of 
the state policy. 

In the congressional action there is nothing arbitrary or capricious 
bringing the statute into collision with the requirements of due process 
of law. The Congress in exercising the power confided to it. by the Con- 
stitution is as free as the States to recognize the fundamental interests of 
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free labor. Nor has the Congress attempted to delegate its authority to 
the States. The Congress has not sought to exercise a power not granted 
or to usurp the police powers of the States. It has not acted on any 
assumption of a power enlarged by virtue of state action. The Congress 
has exercised its plenary power which is subject to no limitation other 
than that which is found in the Constitution itself. The Congress has 
formulated its own policy and established its own rule. The fact that it 
has adopted its rule in order to aid the enforcement of valid state laws 
«affords no ground for constitutional objection. 

Second.—As the Congress could prohibit the interstate transportation 
of convict-made goods as provided in section one of the Act, the Congress 
could require packages containing convict-made goods to be labeled as 
required by section two. The requirement of labels, disclosing the na- 
ture of the contents, the name and location of the penal institution where 
the goods were produced, and the names and addresses of shippers and 
consignees, was manifestly reasonable and appropriate for the carrying 
out of the prohibition. Seven Cases v. United States, supra; Freeman v. 
United States, 239 U. S. 117; Weeks v. United States, 245 U. S. 618, 622. 
The fact that the labeling was required in all shipments of convict-made 
goods, regardless of the law of the State of destination, does not invali- 
date the provision as its scope could reasonably be deemed to be neces- 
sary to accomplish the legitimate purpose of the Act. Otis v. Parker, 
187 U.S. 606, 609; New York ex rel. Silz v. Hesterberg, 211 U.S. 31, 40; 
Purity Extract Go. v. Lynch, 226 U. 8. 192, 201; Everard’s Breweries v. 
Day, 265 U.'S. 545, 560. 

The decree is affirmed. 


D. Federal Regulation of Conditions Affecting Commerce 


1. PreveENTION oF PHysicaL OBstrRucTIONS TO COMMERCE 


IN RE DEBS. 
158 U.S. 564, 15 S. Ct. 900, 89 L. Ed. 1092 (1895). 


[This case grew out of the situation created by the railway strike in 
Chicago in the summer of 1894. By direction of the Attorney-General 
of the United States, the district attorney for the Northern: District of 
Illinois filed a bill of complaint in the Circuit Court of the United States 
in which it was averred that the twenty-two railroads named therein were 
engaged in the business of interstate commerce and in the transportation 
of the United States mails; that four of the defendants, Eugene V. Debs 
et al., officers of the American Railway Union, had combined with others 
to compel an adjustment of a dispute between the Pullman Palace Car 
Company and its employees by boycotting the cars of the company ; that 
to make the boycott effective, they had prevented certain of the railroads 
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running out of Chicago from operating their trains, and were combining 
to extend such boycott against the Pullman cars by causing strikes 
among employees of all roads attempting to haul the same; that the 
defendants’ and others unknown proceeded by collecting together in 
large numbers, by threats, intimidation, force and violence, to prevent 
the said railways from employing other persons to fill the vacancies, 
aforesaid; that the defendants and others unknown did with force and 
violence obstruct, derail, and wreck the engines and trains of the said 
railways, both passenger and freight, engaged in interstate commerce 
and in earrying the United States mails. Following these allegations 
was a prayer for an injunction. The court thereupon ordered an injunc- 
tion commanding the defendants ‘‘and all persons combining and con- 
spiring with them, and all other persons whomsoever absolutely to desist 
and refrain from’’ doing the unlawful acts specified in the bill. The 
injunction was served on those of the defendants who are here as peti- 
tioners. On December 14, these petitioners were found guilty of con- 
tempt and sentenced to imprisonment in the county jail for terms vary- 
ing from three to six months. Having been committed to jail, they on 
January 14, 1895, applied to this court for a writ of error and also a 
writ of habeas corpus. The former was denied on the ground that the 
order of the Circuit Court was not a final judgment or decree. The latter 
is now to be considered. ] 


Mr. Justice Brewer . . . delivered the opinion of the court. 

The case presented by the bill is this: The United States, finding that 
the interstate transportation of persons and property, as well as the 
carriage of the mails, is forcibly obstructed, and that a combination and 
conspiracy exists to subject the control of such transportation to the 
will of the conspirators, applied to one of their courts, sitting as a court 
of equity, for an injunction to restrain such obstruction and prevent 
carrying into effect such conspiracy. Two questions of importance are 
suggested: First. Are the relations of the general government to inter- 
state commerce and the transportation of the mails such as to authorize 
a direct interference to prevent a forcible obstruction thereof? Second. 
If authority exists, as authority in government implies both power and 
duty, has a court of equity jurisdiction to issue an injunction in aid of 
the performance of such duty? 

‘First. What are the relations of the general government to interstate 
commerce and the transportation of the mails? They are those of direct 
supervision, control, and management. While under the dual system 
which prevails with us the powers of government are distributed be- 
tween the State and the Nation, and while the latter is properly styled 
a government of enumerated powers, yet within the limits of such enu- 
meration it has all the attributes of sovereignty, and, in the exercise of 
those enumerated powers, acts directly upon the citizen, and not through 
the intermediate agency of the State. 
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Among the powers expressly given to the national government are the 
control of interstate commerce and the creation and management of a 
post-office system for the nation. . . . [Here follows a consideration 
of the statutes passed in the exercise of these powers. ] 

Obviously these powers given to the national government over inter- 
state commerce and in respect to the transportation of the mails were 
not dormant and unused. Congress had taken hold of these two matters, 
and by various and specific acts had assumed and exercised the powers 
given to it, and was in full discharge of its duty to regulate interstate 
commerce and carry the mails. The validity of such exercise and the ex- 
clusiveness of its control had been again and again presented to this 
court for consideration. It is curious to note the fact that in a large 
proportion of the cases in respect to interstate commerce brought to this 
court the question presented was of the validity of state legislation in 
its bearings upon interstate commerce, and the uniform course of deci- 
sion has been to declare that it is not within the competency of a State 
to legislate in such a manner as to obstruct interstate commerce. If a 
State with its recognized powers of sovereignty is impotent to obstruct 
interstate commerce, can it be that any mere voluntary association of 
individuals within the limits of that State has a power which the State 
itself does not possess ? 

As, under the Constitution, power over interstate commerce and the 
transportation of the mails is vested in the national government, and 
Congress by virtue of such grant has assumed actual and direct control, 
it follows that the national government may prevent any unlawful and 
forcible interference therewith. But how shall this be accomplished? 
Doubtless, it is within the competency of Congress to prescribe by legis- 
lation that any interference with these matters shall be offenses against 
the United States, and prosecuted and punished by indictment in the 
proper courts. But is that the only remedy? Have the vast interests 
of the nation in interstate commerce, and in the transportation of the 
mails, no other protection than lies in the possible punishment of those 
who interfere with it? To ask the question is to answer it. By article 3, 
section 2, clause 3, of the Federal Constitution it is provided: ‘‘The 
trial of all crimes except in cases of impeachment shall be by jury; and 
such trial shall be held in the State where the said crime shall have been 
committed.’’ If all the inhabitants of a State, or even a great body 
of them, should combine to obstruct interstate commerce or the trans- 
portation of the mails, prosecutions for such offenses had in such a com- 
munity would be doomed in advance to failure. And if the certainty 
of such failure was known, and the national government had no other 
way to enforce the freedom of interstate commerce and the transporta- 
tion of the mails than by prosecution and punishment for interference 
therewith, the whole interests of the nation in these respects would be at 
the absolute mercy of a portion of the inhabitants of that single State. 
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But there is no such impotency in the national government. The en- 
tire strength of the nation may be used to enforce in any part of the 
land the full and free exercise of all national powers and the security 
of all rights entrusted by the Constitution to its care. The strong arm 
of the national government may be put forth to brush away all obstruc- 
tions to the freedom of interstate commerce or the transportation of the 
mails. If the emergency arises, the army of the Nation, and all its 
militia, are at the service of the Nation to compel obedience to its laws. 

But passing to the second question, is there no other alternative than 
the use of force on the part of the executive authorities whenever ob- 
structions arise to the freedom of interstate commerce or the transporta- 
tion of the mails? Is the army the only instrument by which rights of 
the public can be enforced and the peace of the nation preserved? Grant 
that any public nuisance may be forcibly abated either at the instance 
of the authorities, or by any individual suffering private damage there- 
from, the existence of this right of forcible abatement is not inconsistent 
with nor does it destroy the right of appeal in an orderly way to the 
courts for a judicial determination, and an exercise of their powers by 
writ of injunction and otherwise to accomplish the same result. 

So, in the case before us, the right to use force does not exclude the 
right of appeal to the courts for a judicial determination and for the ex- 
ercise of all their powers of prevention. Indeed, it is more to the praise 
than to the blame of the government, that, instead of determining for 
itself questions of right and wrong on the part of these petitioners and 
their associates and enforcing that determination by the club of the 
policeman and the bayonet of the soldier, it submitted all those questions 
to the peaceful determination of judicial tribunals, and invoked their 
consideration and judgment as to the measure of its rights and powers 
and the correlative obligations of those against whom it made complaint. 
And it is equally to the credit of the latter that the judgment of those 
tribunals was by the great body of them respected, and the troubles which 
threatened so much disaster terminated. 

Neither can it be doubted that the government has such an interest in 
the subject-matter as enables it to appear as party plaintiff in this suit. 
It is said that equity only interferes for the protection of property, and 
that the government has no property interest. A sufficient reply is that 
the United States have a property in the mails, the protection of which 
was one of the purposes of this bill. 

We do not care to place our decision upon this ground alone. Every 
government, entrusted, by the very terms of its being, with powers and 
duties to be exercised and discharged for the general welfare, has a right 
to apply to its own courts for any proper assistance in the exercise of the 
one and the discharge of the other, and it is no sufficient answer to its 
appeal to one of those courts that it has no pecuniary interest in the 
matter. The obligation which it is under to promote the interest of all, 
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and to prevent the wrongdoing of one resulting in injury to the general 
welfare, is often of itself sufficient to give it standing im the court. 

It is obvious from these decisions that while it is not the province of the 
government to interfere in any mere matter of private controversy be- 
tween individuals, or to use its great. powers to enforce the rights of one 
against another, yet, whenever the wrongs complained of are such as 
affect the public at large, and are in respect of matters which by the 
' Constitution are entrusted to the care of the Nation, and concerning 
which the Nation owes the duty to all the citizens of securing to them 
their common rights, then the mere fact that the government has no 
pecuniary interest in the controversy is not sufficient to exclude it from 
the courts, or prevent it from taking measures therein to fully discharge 
those constitutional duties. 

The national government, given by the Constitution power to regulate 
interstate commerce, has by express statute assumed jurisdiction over 
such commerce when carried upon railroads. It is charged, therefore, 
with the duty of keeping those highways of interstate commerce free 
from obstruction, for it has always been recognized as one of the powers 
and duties of a government to remove obstructions from the highway 
under its control. 

It is said that the jurisdiction heretofore BS by the national 
government over highways has been in respect to water-ways—the nat- 
ural highways of the country—and not over artificial highways such as 
railroads; but the occasion for the exercise by Congress of its jurisdic- 
tion over the latter is of recent date. Perhaps the first act in the course 
of such legislation is that heretofore referred to, of June 14, 1866, but the 
basis upon which rests its jurisdiction over artificial highways is the 
same as that which supports it over the natural highways. Both spring 
from the power to regulate commerce. The national government has no 
separate dominion over a river within the limits of a State; its jurisdic- 
tion there is like that over land in the same State. Its control over the 
river is simply by virtue of the fact that it is one of the highways of in- 
terstate and international commerce. The great case of Gibbons v. 
Ogden, 9 Wheat. 1, 197, in which the control of Congress over inland wa- 
ters was asserted, rested that control on the grant of the power to regu- 
late commerce. ‘ 

See also Gilman v. Philadelphia, 3 Wall. 713, 725, in which it was said: 

‘“Wherever ‘commerce among the States’ goes, the power of the nation, 
as represented in this court, goes with it to protect and enforce its 
rights.’’ 

Up to a recent date commerce, both interstate and international, was 
mainly by water, and it is not strange that both the legislation of Con- 
gres& and the cases in the courts have been principally concerned there- 
with. The fact that in recent years interstate commerce has come mainly 
to be carried on by railroads and over artificial highways has in no man- 
ner narrowed the scope of the constitutional provision, or abridged the 
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power of Congress over such commerce. On the contrary the same full- 
ness of control exists in the one case as in the other, and the same power 
to remove obstructions from the one as from the other. 

Constitutional provisions do not change, but their operation extends to 
new matters as the modes of business and the habits of life of the people 
vary with each succeeding generation. The law of the common carrier 
is the same today as when transportation on land was by coach and 
wagon, and on water by canal boat and sailing vessel, yet in its actual 
operation it touches and regulates transportation by modes then un- 
known, the railroad train and the steamship. ‘ Just so is it with the 
grant to the national government of power over interstate commerce. 
The Constitution has not changed. The power is the same. But it oper- 
ates today upon modes of interstate commerce unknown to the fathers, 
and it will operate with equal force upon any new modes of such com- 
merce which the future may develop. ; 

The petition for a writ of habeas corpus is denied. 


2. PROHIBITION OF COMBINATIONS IN RESTRAINT OF TRADE 


ADDYSTON PIPE & STEEL CO. v. UNITED STATES. 
175 U. §. 211, 20 8. Ct. 96, 44 L. Ed. 136 (1899). 


Appeal from the Court of Appeals for the Sixth Circuit. 

This proceeding was commenced in behalf of the United States, under 
‘the so-called anti-trust act of Congress, of July 2, 1890, c. 647, 26 Stat. 
209, . . . for the purpose of obtaining an injunction perpetually en- 
joining the six corporations [The Addyston Pipe & Steel Company et 
al.], who were made defendants, and who were engaged in the manu- 
facture, sale and transportation of iron pipe at their respective places 
of business in the States of their residence, from further acting under 
or carrying on the combination alleged in the petition to have been 
entered into between them and which was stated to be an illegal and 
unlawful one under the act above mentioned, because it was in restraint 
of trade and commerce among the States, etc. 


Mr. Justice PeckHam . .. . delivered the opinion of the court. 


Assuming, for the purpose of the argument, that the contract in ques- 
tion herein does directly and substantially operate as a restraint upon 
and as a regulation of interstate commerce, it is yet insisted by the ap- 
pellants at the threshold of the inquiry that by the true construction of 
the Constitution, the power of Congress to regulate interstate commerce 
is limited to its protection from acts of interference by state legislation 
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or by means of regulations made under the authority of the State by some 
political subdivision thereof, including also Congressional power over 
common carriers, elevator, gas\and water companies, for reasons stated 
to be peculiar to such carriers and companies, but that it does not in- 
clude the general power to interfere with or prohibit private contracts 
between citizens, even though such contracts have interstate commerce 
for their object, and result in a direct and substantial obstruction to or 
regulation of that commerce. 

This argument is founded upon the assertion that the reason for vest- 
ing in Congress the power to regulate commerce was to insure uniformity 
of regulation against conflicting and discriminating state legislation ; 
and the further assertion that the Constitution guarantees liberty of 
private contract to the citizen at least upon commercial subjects, and 
to that extent the guaranty operates as a limitation on the power of 
Congress to regulate commerce. Some remarks are quoted from the 
opinions of Chief Justice Marshall . . . and from the opinions of 
other justices of this court, . . . all of which are to the effect that 
the object of vesting in Congress the power to regulate interstate com- 
merce was to insure uniformity of regulation against conflicting and dis- 
criminating state legislation. The further remark is quoted from Rail- 
road Company v. Richmond, 19 Wall. 589, that the power of Congress 
to regulate commerce was never intended to be exercised so as to interfere 
with private contracts not designed at the time they were made to create 
impediments of such commerce. 

The reasons which may have caused the framers of the Constitution to 
repose the power to regulate interstate commerce in Congress do not, 
however, affect or limit the extent of the power itself. : 

Under this grant of power to Congress, that body, in our judgment, 
may enact such legislation as shall declare void and prohibit the perform- 
ance of any contract between individuals or corporations where the nat- 
ural and direct effect of such a contract will be, when carried out, to 
directly, and not as a mere incident to other and innocent purposes, regu- 
late to any substantial extent interstate commerce. (And when we speak 
of interstate we also include in our meaning foreign commerce.) We 
do not assent to the correctness of the proposition that the constitutional 
guaranty of liberty to the individual to enter into private contracts limits — 
the power of Congress and prevents it from legislating upon the subject 
of contracts of the class mentioned. ¢ 

The power to regulate interstate commerce is, as stated by Chief Jus- 
tice Marshall, full and complete in Congress, and there is no limitation 
in the grant of the power which excludes private contracts of the nature 
in question from the jurisdiction of that body. Nor is any such limita- 
tion contained in that other clause of the Constitution, which provides 
that no person shall be deprived of life, liberty or property without due 
process of law. It has been held that the word ‘“‘liberty,’’ as used in the 
Constitution, was not to be confined to the mere liberty of person, but 
included, among others, a right to enter into certain classes of contracts 
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for the purpose of enabling the citizen to carry on its business. Allgeyer 
v. Louisiana, 165 U. 8. 578; United States v. Joint Traffic Association, 
171 U.S. 505, 572. But it has never been, and in our opinion ought not 
to be, held that the word included the right of an individual to enter into 
private contracts upon all subjects, no matter what their nature and 
wholly irrespective (among other things) of the fact that they would, 
if performed, result in the regulation of interstate commerce and in the 
violation of an act of Congress upon that subject. The provision in the 
Constitution does not, as we believe, exclude Congress from legislating 
with regard to contracts of the above nature while in the exercise of its 
constitutional right to regulate commerce among the States. On the 
contrary, we think the provision regarding the liberty of the citizen is, 
to some extent, limited by the commerce clause of the Constitution, and 
that the power of Congress to regulate interstate commerce comprises the 
right to enact a law prohibiting the citizen from entering into those 
private contracts which directly and substantially, and not merely indi- 
rectly, remotely, incidentalfy and collaterally, regulate to a greater or 
less degree commerce among the States. 

The private contracts may in truth be as far reaching in their effect 
upon interstate commerce as would be the legislation of a single State of 
the same character. : 

What sound reason can be given why Congress should have the power 
to interfere in the case of the State, and yet have none in the ease of the 
individual? Commerce is the important subject of consideration, and 
anything which directly obstructs and thus regulates that commerce 
which is carried on among the States, whether it is state legislation or 
private contracts between individuals or corporations, should be subject 
to the power of Congress in the regulation of that commerce. 

To the extent that the present decree includes in its scope the enjoin- 
ing of defendants . . . from combining in regard to contracts for 
selling pipe in their own State, it is modified, and limited to that portion 
of the combination or agreement which is interstate in character. As 
thus modified, the decree is affirmed. 


Note.—The Sherman Anti-Trust Act, passed on July 2, 1890, provided that 
‘Cevery contract, combination in the form of trust, or otherwise, or conspiracy in 
restraint of trade or commerce among the several States, or with foreign nations, 
is hereby declared to be illegal.’’ The interpretation and application of the act 
have required the Supreme Court to pass upon a vast body of cases involving the 
conduct of practically every important business interest in the country. In most 
of these cases, however, no problem of constitutional law has been presented. The 
Addyston case is exceptional in this respect. The task of the Court has been to 
determine whether the facts of the case before the Court actually showed the pres- 
ence of a contract, combination, trust or conspiracy; and if so, whether there was a 
restraint of trade. Among the more important of the decisions of the Court are 
the following: 


In United States v. Trans-Missouri Freight Association, 166 U. S, 290, 17 
S. Ct. 540, 41 L. Ed. 1007 (1897), involving a contract between a number of 
railroad companies for the maintenance of rates and the prevention of com- 
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petition, the Court held that contracts in restraint of trade were prohibited by 
the act whether they were or were not in themselves reasonable. In United 
States v. Northern Securities Co., 193 U. 8. 197, 24 S. Ct. 436, 48 L, Ed. 679 
(1904), involving a combination of stockholders in competing railway companies 
by which it became possible to create a holding company with a controlling 
interest in the stock of the several railroad companies, the~Court held that the 
power which the company possessed to control the competing railroads justified 
an injunction against an attempt to exercise such control, although Congress 
could not in other respects control the activities of an investment company. In 
Montague v. Lowry, 193 U. S. 38, 24 S. Ct. 307, 48 L. Ed. 608 (1904), the 
Court applied the act to a combination of manufacturers in one State and 
dealers in another State. In Loewe’ v. Lawler, 208 U. S. 274, 28 S. Ct. 301, 
52 L. Ed. 488 (1908), the ‘‘Danbury Hatters’ case,’’? the act was held appli- 
cable to a combination of labor unions which sought to boycott in other states 
hats made by the manufacturer against whom the local union was striking. This 
decision must now be read in the light of the decision of the Court in the case of 
Apex Hosiery Co. v. Leader, 310 U. S. 469, 60 S. Ct. 982, 84 L. Ed. 1311 (1940), 
post, p. 311. } 

In the two closely connected cases, Standard Oil Co. v. United States, 221 U. S. 
1, 31 S. Ct. 502, 55 L. Ed. 619 (1911) and United States v. American Tobacco 
Co., 221 U. S. 106, 31 S. Ct. 632, 55 L. Ed. 663 (1911), involving the combina- 
‘tion in one company of the stocks of various competing companies, the Court 
announced what has been called the ‘‘rule of reason’’ in respect to the application 
of the anti-trust act, holding that not every contract in relation to control over 
interstate trade need be regarded as the kind of restraint of trade which Congress 
intended to prevent by the passage of the act. In other words, reason must be 
used in deciding whether a particular contract in regard to interstate commerce 
should come within the prohibitions of the statute, else the statute would be too 
comprehensive to permit of application or else too uncertain to be enforced as a 
penal law. It is an interesting academic question, but no more, whether there is 
any difference between a reasonable interpretation of what constitutes a ‘‘restraint’’ 
and the recognition that an actual restraint in a particular case may be a reason- 
able one. ; 

On the question of the application of the Sherman Act to agreements as to the 
maintenance of resale prices of patented articles, see Miles Medical Co. v. Park 
& Sons, 220 U. S. 373, 31 8. Ct. 376, 55 L. Ed. 502 (1911), holding such agree- 
ments within the prohibitions of the act. See also, Willoughby, Constitutional 
Law, rev. ed. II, pp. 906 ff. 

In the important case of Swift & Co. v. United States, 196 U. 8S. 375, 25 S. Ct. 
276, 49 L. Ed. 518 (1905), the Court, confronted with the problem of determining 
whether acts, local in their individual ates could be brought under the law 
by reason of their forming part of a ‘‘stream’’\or ‘‘current of commerce’’ between 
the States, said that ‘‘commerce among the States is not a technical legal concep- 
tion, but a practical one, drawn from the course of business.’’ See Stafford v. 
Wallace, below, p. 323, where the Court relied upon the Swift Case in refusing to 
make a ‘‘nice and technical inquiry’’ into the non-mterstate character of some 
of the necessary ‘‘incidents and facilities’? of interstate. commerce. 

The Sherman Anti-Trust Act of 1890 was supplemented by the Clayton Anti- 
Trust Act, passed on October 15, 1914, the purpose of which was to clarify a 
number of situations arising from the application of the Shermun Act. No im- 
portant issues of constitutional law have been raised by it. For details as to 
its general character and scope, see Willoughby, Constitutional Law, II, 804 ff.. 
921 ff. ; 

The Federal Trade Commission Act of September 26, 1914, created the Federal 
Trade Commission, which was intended by Congress to aid business in avoiding 
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unintended violations of the Sherman Act. A judicial interpretation of the powers 
of the Trade Commission may be found in Federal Trade Commission v. Gratz, 
253 U. S. 421, 40 S. Ct. 572, 64 L. Ed. 993 (1920). 

The Webb-Pomerene Export Act of April 10, 1918, made exceptions from some 
of the provisions of the Sherman and Clayton Acts in favor of associations engaged 
solely in export trade, while at the same time providing that unfair methods of 
competition forbidden by the Federal Trade Commission should include not only 
acts done within the United States but acts done without its territorial jurisdiction. 
This last provision had the effect of offsetting the decision of the Supreme Court 
in American Banana Co. v. United Trust Co., 213 U. S. 247, 29 S. Ct. 511, 53 LL. 
Ed. 826 (1909), holding that the Sherman Act did not apply to acts in restraint 
of trade when done outside the territorial jurisdiction of the United States. 

With the laws in respect to conspiracies in restraint of trade must be associated 
the Anti-Racketeering Act of 1934 which was designed to protect trade against 
interference by violence and threats. 

On the general scope of the Sherman and Clayton acts, sce Seager and Gulick, 
Trusts and Corporation Problems (1929). The limitations of the two acts in respect 
to labor unions are set forth in Apex Hosiery Co. v. Leader, to follow. 


g 


APEX HOSIERY CO. v. LEADER. 
310 U. S. 469, 60 S. Ct. 982, 84 L. Ed. 1311 (1940). 


On Writ of Certidrari to the United States Circuit Court of Appeals 
for the Third Circuit. 


Mr. Justice STONE delivered the opinion of the court. 

Petitioner, a Pennsylvania corporation, is engaged in the manufacture, 
at its factory in Philadelphia, of hosiery, a substantial part of which is 
shipped in interstate commerce. It brought the present suit in the fed- 
eral district court for Eastern Pennsylvania against respondent Federa- 
tion [American Federation of Full-Fashioned Hosiery ‘Workers, Phila- 
delphia, Branch No. 1, Local No. 706], a labor organization, and its 
officers [ William Leader ei al.] to recover treble the amount of damage in- 
flicted on it by respondents in conducting a strike at petitioner’s factory 
alleged to be a conspiracy in violation of the Sherman Anti-Trust Act. 
26 Stat. 209,15 U.S. C. §1. The trial to a jury resulted in a verdict for 
petitioner in the sum of $237,310, respondents saving by proper motions 
and exceptions the question whether the evidence was sufficient to estab- 
lish a violation of the Sherman Act. The trial judge trebled the verdict 
to $711,932.55, in conformity to the provision of the Sherman Act as 
amended by § 4 of the Clayton Act, 1914, 38 Stat. 731, 15 U.S. C. 
§ 15, and gave judgment accordingly. The Court of Appeals for the 
Third Circuit reversed, 108 F. (2d) 71, on the ground that the interstate 
commerce restrained or affected by respondents’ acts was unsubstantial, 
the total shipment of merchandise from petitioner’s factory being less 
than three per cent. of the total value of the output in the entire industry 
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of the country, and on the further ground that the evidence failed to 


show an intent on the part of respondents to restrain interstate com- 
merce. We granted certiorari February 26, 1940, the questions presented 
being of importance in the administration of the Sherman Act. 

The facts are undisputed. There was evidence from which the 
jury could have found as follows. Petitioner employs at its Philadelphia 
factory about twenty-five hundred persons in the manufacture of hosiery, 
and manufactures annually merchandise of the value of about $5,000,000. 
Its principal raw materials are silk and cotton, which are shipped to it 
from points outside the state. It ships interstate more than 80 per cent. 
of its finished product, and in the last eight months of 1937 it shipped 
in all 274,791 dozen pairs of stockings. In April, 1937, petitioner was 
operating a nonunion shop. A demand of the respondent Federation at 
that time for a closed shop agreement came to nothing. On May 4, 1937, 
when only eight of petitioner’s employees were members of the Federa- 
tion, it ordered a strike. Shortly after midday on May 6, 1937, when 
petitioner’s factory was shut down, members of the union, employed by 
other factories in Philadelphia who had stopped work gathered at peti- 
tioner’s plant. Respondent Leader, president of the Federation, then 
made a further demand for a closed shop agreement. When this was 
refused Leader declared a ‘‘sit down strike’’. Immediately, acts of 
. violence against petitioner’s plant and the employees in charge of it 
were committed by the assembled mob. It forcibly seized the plant, 
whereupon, under union leadership, its members were organized to main- 
tain themselves as sit down strikers in possession of the plant, and it 
remained in possession until June 23, 1937, when the strikers were 
forcibly ejected pursuant to an injunction ordered by the Court of Ap- 
peals for the Third Circuit in Apex Hosiery Co. v. Leader, 90 F. (2d) 
155, 159; reversed and dismissal ordered as moot in Leader v. Apex 
Hosiery Co., 302 U.S. 656. 

The locks on all gates and entrances of petitioner’s plant were 
changed; only strikers were given keys. No others were allowed to leave 
or enter the plant without permission of the strikers. During the period 
of their occupancy, the union supplied them with food, blankets, cots, 
medical care, and paid them strike benefits. While occupying ‘the 
factory, the strikers wilfully wrecked machinery of great value, and did 
extensive damage to other property and equipment of the company. All 
manufacturing operations by petitioner ceased on May 6th. As the result 
of the destruction of the company’s machinery and plant, it did not re- 
sume even partial manufacturing operations until August 19, 1937. The 
record discloses a lawless invasion of petitioner’s plant and destruction 
of its property by force and violence of the most brutal and wanton 
character, under leadership and direction of respondents, and without 
interference by the local authorities. 

For more than three months, by reason of respondents’ acts, manu- 
facture was suspended at petitioner’s plant and the flow of petitioner’s 
product into interstate commerce was stopped. 


de 
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Section 1 of the Sherman Act provides: ‘‘Every contract, combination 
in the form of trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States or with foreign nations is hereby 
declared to be illegal.’’ Only a single question is presented by the record 
for our decision, whether the evidence which we have detailed, whose 
verity must be taken to be established by the jury’s verdict, establishes 
a restraint of trade or commerce which the Sherman Act condemns. 

It is not denied, and we assume for present purposes, that respondents 
by substituting the primitive method of trial by combat, for the ordinary 
processes of justice and more civilized means of deciding an industrial 
dispute, violated the civil and penal laws of Pennsylvania which. author- 
ize the recovery of full compensation and impose criminal penalties for 
the wrongs done. But in this suit, in which no diversity of citizenship 
of the parties is alleged or shown, the federal courts are without au- 
thority to enforce state laws. Their only jurisdiction is to vindicate such 
federal right as Congress has conferred on petitioner by the Sherman 
Act and violence, as will appear hereafter, however reprehensible, does 
not give the federal courts jurisdiction. 

At the outset, and before considering the more substantial issues which 
we regard as decisive of this cause, it is desirable to remove from the 
field of controversy certain questions which have been much argued here 
and below, but which we think, in the circumstances of the present case, 
are irrelevant to decision. We find abundant support for petitioner’s 
contention that the effect of the sit down strike was to restrict substan- 
tially the interstate transportation of its manufactured product, so as to 
bring the acts of respondents by which the restriction was effected within 
the reach of the commerce power if Congress has seen fit to exercise it. 
Cessation of petitioner’s manufacturing operations, which respondents 
compelled, indubitably meant the cessation of shipment interstate. The 
effect upon the commerce resulted naturally and inevitably from the . 
eause. The occupancy of petitioner’s factory by the strikers prevented 
the shipment of the substantial amount of merchandise on hand when the 
strike was called. In point of the immediacy of the effect of the strikers’ 
acts upon the interstate transportation involved and of its volume, the 
case does not differ from many others in which we have sustained the 
Congressional exercise of the commerce power. The national power to 
regulate commerce is not restricted to that which is nationwide in its 
scope. Here the strikers’ activities were as closely related to interstate 
commerce and affected it as substantially as numerous other activities 
not in themselves interstate commerce which have nevertheless been held 
to be subject to federal’statutes enacted in the exercise of the commerce 
power. More recently, where the statute was by its terms applicable and 
the question was of Congressional power, we have sustained the applica- 
tion of the Wagner Act, 49 Stat. 449, 29 U.S. C. §§ 151-166, regulating 
labor relations ‘‘affecting’’ interstate commerce to situations no more 
closely related to the commerce than these, and where the interstate com- 
merce affected was no greater in volume. [Footnote cites cases, begin- 
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ning with National Labor Relations Board v. Jones & Laughlin Steel 
Corp., post, p. 354.] And in the application of the Sherman Act, as we 
have recently had occasion to point out, it is the nature of the restraint 
and its effect on interstate commerce and not the amount of the commerce 
which are the tests of violation. See United States v. Socony-Vacuum 
Oil Co., Inc., No. 346-347, this term, note 59. Cf. National Labor Re- 
lations Board v. Fainblatt, 303 U. S. 601, 606. . 

But the Sherman Act admittedly does not condemn all combinations 
and conspiracies which interrupt interstate transportation. United Mine 
Workers v. Coronado Coal Co., 259 U. S. 344 (First Coronado ease) ; 
United Leather Workers v. Herkert, 265 U. 8S. 457 (Leather Workers 
case). In In re Debs, 158 U. S. 564, 600, this Court declined to consider 
whether the stoppage of trains on an interstate railroad resulting from 
a strike, was a violation of the Sherman Act—a question which it has 
not since been called on to decide. It is not seriously contended here that 
a conspiracy to derail and rob an interstate train, even though it were 
laden with 100,000 dozen pairs of stockings, necessarily would involve 
a violation of the Sherman Act. This Court has never applied the Act to 
laborers or to others as a means of policing interstate transportation, and 
so the question to which we must address ourselves is whether a con- 
spiracy of strikers in a labor dispute to stop the operation of the em- 
ployer’s factory in order to enforce their demands agairist the employer 
is the kind of restraint of trade or commerce at which the Act is aimed, 
even though a natural and probable consequence of their acts and the 
only effect on trade or commerce was to prevent substantial shipments 
interstate by the employer. 

A point strongly urged in behalf of respondents in brief and argument 
before us is that Congress intended to exclude labor organizations and 
their activities wholly from the operation of the Sherman Act. To this 

_the short answer must be made that for the thirty-two years which have 
elapsed since the decision of Loewe v. Lawlor, 208 U. S. 274, this Court, 
in its efforts to determine the true meaning and application of the Sher- 
man Act has repeatedly held that the words of the act, ‘‘Every contract, 
combination . . . or conspiracy in restraint of trade or commerce’”’ 
do embrace to some extent and in some circumstances labor unions and 
their activities; and that during that period Congress, although often 
asked to do so, has passed no act purporting to exclude labor unions 
wholly from the operation of the Act. On the contrary Congress has 
repeatedly enacted laws restricting or purporting to curtail the applica- 
tion of the Act to labor organizations and their activities, thus recogniz- 
ing that to some extent not defined they remain subject to it. 

While we must regard the question whether labor unions are to some 
extent and in some circumstances subject to the Act as settled in the af- 
firmative, it is equally plain that this Court has never thought the Act to 
apply to all labor union activities affecting interstate ‘commerce. The 
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prohibitions of the Sherman Act were not stated in terms of precision or 
of crystal clarity and the Act itself did not define them. In consequence 
of the vagueness of its language, perhaps not uncalculated, the courts 
have been’left to give content to the statute, and in the performance of 
that function it is appropriate that courts should interpret its words in 
the light of its legislative history and of the particular evils at which the 
legislation was aimed. Cf. United States v. Standard Oil Co., 221 U. S. 
1; Nash v. United States, 229 U. 8. 373; Appalachian Coals, Ine. v. 
United States, 288 U. S. 344, 359, 360. 

The critical words which circumscribe the judicial performance of 

this function so far as the present case is concerned are ‘‘Every 
combination . . . or conspiracy in restraint of trade or 
commerce.’’ Since in the present case, as we have seen, the natural and 
predictable consequence of the strike was the restraint of interstate trans- 
portation the precise question which we are called upon to decide is 
whether that restraint resulting from the strike maintained to enforce 
union demands by compelling a shutdown of petitioner’s fac.ory is the 
kind of ‘‘restraint of trade or commerce’’ which the Act condemns. 

In considering whether union activities like the present may fairly 
be deemed to be embraced within this phrase, three circumstances relat- 
ing to the history and application of the Act which are of striking 
significance must first be taken into account. The legislative history of 
the Sherman Act as well as the decisions of this Court interpreting it, 
show that it was not aimed at policing interstate transportation of move- 
ment of goods and property. The legislative history and the voluminous 
literature which was generated in the course of the enactment and 
during fifty years of litigation of the Sherman Act give no hint that such 
was its purpose. They do not suggest that, in general, state laws or law 
enforcement machinery were inadequate to prevent local obstructions 
or interferences with interstate transportation, or presented any prob- 
lem requiring the interposition of federal authority. In 1890 when 
the Sherman Act was adopted there were only a few federal statutes 
imposing penalties for obstructing or misusing interstate transportation. 
With an expanding commerce, many others have since been enacted 
safeguarding transportation in interstate commerce as the need was 
seen, including statutes declaring conspiracies to interfere or actual 
interference with interstate commerce by violence or threats of violence 
to be felonies. It was another and quite a different evil at which the 
Sherman Act was aimed. It was enacted in the era of ‘‘trusts’’ and of 
‘‘eombinations’’ of businesses and of capital organized and directed to 
control of the market by suppression of competition in the marketing of 
goods and services, the monopolistic tendency of which had become a 
matter of public concern. The end sought was the prevention of re- 
straints to free competition in business and commercial transactions 
which tended to restrict production, raise prices or otherwise control 
the market to the detriment of purchasers or consumers of goods and 
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services, all of which had come to be regarded as a special form of pub- 
lic injury. : 

For that reason the phrase ‘‘restraint of trade’’ which, as will pres- 
ently appear, had a well-understood meaning at common law, was made 
the means of defining the activities prohibited. The addition of the 
words ‘‘or commerce among the several states’’ was not an additional 
kind of restraint to be prohibited by the Sherman Act but was the means 
used to relate the prohibited restraint.of trade to interstate commerce 
for constitutional purposes, Atlantic Cleaners & Dyers v. United States, 
286 U. S. 427, 434, so that Congress, through its commerce power, might 
suppress and penalize restraints on the competitive system which involv- 
ed or affected interstate commerce. 

The common law doctrines relating to contracts and combinations 
in restraint of trade were well understood long before the enactment 
of the Sherman law. They were contracts for the restriction or suppres- 
sion of competition in the market, agreements to fix prices, divide mar- 
keting territories, apportion customers, restrict production and the 
like practices, which tend to raise prices or otherwise take from buyers 
or consumers the advantages which accrue to them from free competi- 
tion in the market. Such contracts were deemed illegal and were un- 
enforcible at common law. But the resulting restraints of trade were not 
penalized and gave rise to no actionable wrong. Certain classes cf 
restraints were not outlawed when deemed reasonable, usually because 
they served to preserve or protect legitimate interests, previously existing, 
of one or more parties to the contract. 

In seeking more effective protection of the public from the growing 
evils of restraints on the competitive system effected by the concentrated 
commercial power of ‘‘trusts’’ and ‘‘combinations’’ at the close of the 
nineteenth century, the legislators found ready at their hand the common 
law concept of illegal restraints of trade or commerce. In enacting the 
Sherman law they took over that concept by condemning such restraints 
wherever they occur in or affect commerce between the states. They 
extended the condemnation of the statute to restraints effected by any 
combination in the form of trust or otherwise, or conspiracy, as well 
as by contract or agreement, having those effects on the competitive 
system and on purchasers and consumers of goods or services which 
were characteristic of restraints deemed illegal at common law, and they . 
gave both private and public remedies for the injuries flowing from such 
restraints. 

That such is the scope and effect of the Sherman Act was first judi- 
cially recognized and expounded in the classic opinion in United States 
v. Addyston Pipe & Steel Co., 85 Fed. 271, affirmed 175 U. S. 211, written 
by Judge, later Chief Justice Taft, and concurred in by Justice Harlan 
and Judge, later Justice Lurton, of this Court. This Court has since re- 
peatedly recognized that the restraints at which the Sherman law is 
aimed, and which are described by its terms are only those which are 
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comparable to restraints deemed illegal at common law, although ac- 
complished by means other than contract and which, for constitutional 
reasons, are confined to transactions in or which affect interstate com- 
merce. 

In Standard Oil Co. v. United States, 221 U. S. 1, 54, 55, 58, decided 
in 1911, this Court, speaking through Chief Justice White, pointed 
out that the restraint of trade contemplated by §1 of the Act took 
its origin from the common law, and that the Sherman Act was 
adapted to the prevention, in modern conditions, of conduct or deal- 
‘Ing effecting the wrong, at which the common law doctrine was 
aimed. This, it was said, is ‘‘the dread of enhancement of prices and 
of other wrongs which it was thought would flow from the undue lim- 
itation on competitive conditions caused by contracts or other acts 
of individuals or corporations, . . .’’ The Court declared, 
page 59, that ‘‘the statute was drawn in the light of the existing 
practical conception of the law of restraint of trade,’’ and drew the con- 
clusion that the restraints which were condemned by the statute are 
those which, following the common law analogy are ‘‘unreasonable or 
undue’’. This view was followed and more explicitly stated in United 
States v. American Tobacco Co., 221 U. S. 106, 179, where it was said: 
s as the words ‘restraint of trade’ at common law and in the 
law of this country at the time of the adoption of the anti-trust Act 
only embraced acts or contracts or agreements or combinations which 
operated to the prejudice of the public interests by unduly restricting 
competition or unduly obstructing the due course of trade or which, 
either because of their inherent nature or effect or because of the evident 
purpose of the acts, etc., injuriously restrained trade, that the words as 
used in the statute were designed to have and did have but a like 
significanee.’’ In thus grounding the ‘‘rule of reason’’ upon the analogy 
of the common law doctrines applicable to illegal restraints of trade the 
Court gave a content and meaning to the statute in harmony with its 
history and plainly indicated by its legislative purpose. Labor cases 
apart, which will presently be discussed, this Court has not departed 
from the conception of the Sherman Act as affording a remedy, public 
and private, for the public wrongs which flow from restraints of trade 
in the common law sense of restriction or suppression of commercial 
competition. In the cases considered by this Court since the Standard 
Oil case in 1911 some form of restraint of commercial competition has 
been the sine qua non to the condemnation of contracts, combinations or 
conspiracies under the Sherman Act, and in general restraints upon com- 
petition have been condemned only when their purpose or effect was to» 
raise or fix the market price. It is in this sense that it is said that the 
restraint, actual or intended, prohibited by the Sherman Act are only 
those which are so substantial as to affect market prices. Restraints on 
competition or on the course of trade in the merchandising of articles 
moving in interstate commerce is not enough, unless the restraint is 
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shown to have or is intended to have an effect upon prices in the market 
or otherwise to deprive purchasers or consumers of the advantages 
which they derive from free competition. 

The question remains whether the effect of ie combination or con- 
spiracy among respondents was a restraint of trade within the meaning 
of the Sherman Act. This is not a case of a Jabor organization being 
used by combinations of those engaged in an industry as the means or 
instrument for suppressing competition or fixing prices. See’ United 
States v. Brims, 272 U.S. 549; Local 167 v. United States, 291 U. 8. 293. 
Here it is plain that the combination or conspiracy did not have as its 
purpose restraint upon competition in the market for petitioner’s prod- 
uct. Its object was to compel petitioner to accede to the union demands 
and an effect of it, in consequence of the strikers’ tortious acts, was the 
prevention of the removal of petitioner’s product for interstate ship- 
ment. So far as appears the delay of these shipments was not intended 
to have and had no effect on prices of hosiery in the market, and so were 
in that respect no more a restraint forbidden by the Sherman Act than 
the restriction upon competition and the course of trade held lawful in 
Appalachian Coals, Ine. v. United States, supra [288 U. S. 344], because 
notwithstanding its effect upon the marketing of the coal it nevertheless 
was not intended to and did not affect market price. 

A combination of employees necessarily restrains competition among 
themselves in the sale of their services to the employer; yet such a com- 
bination was not considered an illegal restraint of trade at common law 
when the Sherman Act was adopted, either because it was not thought to 
be unreasonable or because it was not deemed a ‘‘restraint of trade.’’ 
Since the enactment of the declaration in § 6 of the Clayton Act that 
‘the labor of a human being is not a commodity or article of commer¢e 

nor shall such [labor] organizations or the members thereof be 
held or construed to be illegal combinations or conspiracies in the re- 
straint of trade under the Anti-Trust laws’’, it would seem plain that 
restraints on the sale of the employee’s services to the employer, however 
much they curtail the competition among employees, are not in them- 
selves combinations or conspiracies in restraint of trade or commerce 
under the Sherman Act. 

Strikes or agreements not to work, entered into by laborers to compel. 
employers to yield to their demands, may restrict to some extent the 
power of employers who are parties to the dispute to compete in the 
market with those not subject to such demands. But under the doctrine 
applied to non-labor cases, the mere fact of such restrictions on competi- 
tion does not in itself bring the parties to the agreement within the con- 
demnation of the Sherman Act. . . . Since, in order to render a 
labor combination effective it must eliminate the competition from non- 
union made goods, see. American Steel Foundries y. Tri-City Central 
Trades Council, 257 U. S. 184, 209, an elimination of price competition 
based on differences in labor standards is the objective of any national 
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labor organization. But this effect on competition has not been con- 
sidered to be the kind of curtailment of price competition prohibited by 
the Sherman Act. . . . And in any case, the restraint here is, as 
we have seen, of a different kind and has not been shown to have any 
actual or intended effect on price or price competition. 

This Court first applied the Sherman Act to a labor organization in 
Loewe v. Lawlor, 208 U. S. 274, in 1908, holding that the trial court had 
erroneously sustained a demurrer to the declaration in a suit for damages 
for violation of the Sherman Act on the ground that the combination 
alleged was not within the Act. The combination or conspiracy charged 
was that of a nation-wide labor organization to force all manufacturers 
of fur hats in the United States to organize their workers by maintaining 
a boycott against the purchase of the product of non-union manufac- 
‘turers shipped in interstate commerce. The restraint alleged was not a 
strike or refusal to work in the complainants’ plant, but a secondary 
boycott by which, through threats to the manufacturer’s wholesale cus- 
tomers and their customers, the Union sought to compel or induce them 
not to deal in the product of the complainants, and to purchase the com- 
peting products of other unionized manufacturers. This Court pointed 
out that the restraint was precisely like that in Eastern States Retail 
Lumber Dealers Co. v. United States, 234 U. S. 600, 610, 614, in which 
a conspiracy to circulate a ‘‘black list’’, intended to persuade retailers 
not to deal with specified wholesalers, was held to violate the Act because 
of its restraint upon competition with unlisted wholesalers. The Court 
in the Loewe case held that the boycott operated as a restraint of trade 
or commerce within the meaning of the Sherman Act, and that the lan- 
guage of the Act, ‘‘every combination, ete.’’ was broad enough to include 
a labor union imposing such a restraint. Juike problems found a like 
solution in Duplex Printing Press Co. v. Deering, 254 U. 8. 443, and in 
Bedford Cut Stone Company v. Journeymen Stone Cutters Assn., 274 U. 
S. 37; where in the one case, a secondary boycott, and in the other, the 
refusal of the union to work on a product in the hands of the purchaser 
was carried on on a country wide scale by a national labor organization, 
in order to induce the purchasers of a manufactured product shipped in 
interstate commerce to withdraw their patronage from the producer. In 
both, as in the Loewe case, the effort of the union was to compel union- 
ization of an employer’s factory, not by a strike in his factory but by 
restraining, by the boycott or refusal to work on the manufactured 
product, purchases of his product in interstate commerce in competition 
with the like product of union shops. 

[The Court here cites further cases showing the necessity of suppres- 
sion of competition in the market as a condition of the application of the 
Sherman Act, distinguishing particularly on this point the First and 
Second Coronado eases, 259 U. S. 344 and 268 U. 8. 295.] 

If, without such effects on the market, we were to hold that a local 
factory strike, stopping production and shipment of its product inter- 


320 Casrs on ConsTITUTIONAL Law 


state, violates the Sherman law, practically every strike in modern in- 
dustry would be brought within the jurisdiction of the federal courts, 
under the Sherman Act, to remedy local law violations. The Act was 
plainly not intended to reach such a result, its language does not require 
it, and the course of our decisions precludes it. The maintenance in our 
federal system of a proper distribution between state and national 
governments of police authority and of remedies private and public for 
public wrongs is of far-reaching importance. An intention to disturb the 
balance is not lightly to be imputed to Congress. The Sherman Act is 
concerned with the character of the prohibited restraints and with their 
effect on ‘interstate commerce. It draws no distinction between the re- 
straints effected by violence and those achieved by peaceful but often- 
times quite as effective means. Restraints not within the Act, when 
achieved by peaceful means, are not brought within its sweep merely be- 
cause, without other differences, they are attended by violence. 
Affirmed. 


Mr. Curer Justice HucHEs (dissenting): The undisputed facts will 
‘bear a brief repetition, for upon an appreciation of their true import 
hinges the application of the Sherman Act. 

There was thus a direct and intentional prevention of interstate com- 
merce in the furtherance of an illegal conspiracy. This, I take it, the 
opinion of the Court concedes. Whatever vistas of new uncertainties in 
the application of the Sherman Act the present decision may open, it 
seems to be definitely determined that a conspiracy of workers, or for 
that matter of others, to obstruct or prevent the shipment or delivery of 
goods in interstate commerce to fill orders of the customers of a manu- 
facturer or dealer is not a violation of the Sherman Act. With that con- 
clusion I cannot agree. 

But while the Clayton Act does not give the immunity desired by 
respondents, and labor unions are found by the Court to be within the 
purview of the Sherman Act ‘‘to some extent and in some cirecum- 
stanees’’, the Act is construed as not embracing the direct and deliberate 
interference with interstate commerce that is here disclosed. I think 
that this construction of the statute is too narrow. 

[The Chief Justice here examines and distinguishes the cases cited in 
the majority opinion. ] 

This Court has never heretofore decided that a direct and intentional 
obstruction or prevention of the shipment of goods in interstate com- 
merce was not a violation of the Sherman Act. In my opinion it should 
not so decide now. It finds no warrant for such a decision in the terms of 
the statute. I am unable to find any compulsion of judicial decision re- 
quiring the Court so to limit those terms. Restraints may be of various 
sorts. Some may be imposed by employers, others by employees. But 
when they are found to be unreasonable and directly imposed upon in- 
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terstate commerce, both employers and employees are subject to the 
sanctions of the Act. 

It is said that such a view would bring practically every strike in 
modern industry within the application of the statute. I do not agree. 
The right to quit work, the right peaceably to persuade others to quit 
_ work, the right to proceed by lawful measures within the contemplation 
of the Clayton Act to attain the legitimate objects of labor organization, 
is to my mind quite a different matter from a conspiracy directly and in- 
tentionally to prevent: the shipment of goods in interstate commerce 
either by their illegal seizure for that purpose, or by the direct and in- 
tentional obstruction of their transportation or by blocking the highways 
of interstate intercourse. . 

Once it is decided, as this Court does decide, that the Sherman Act 
does not except labor unions from its purview,—once it is decided, as 
this Court does decide, that the conduct here shown is not within the im- 
munity conferred by the Clayton Act,—the Court, as it seems to me, has 
no option but to apply the Sherman Act in accordance with its express 
provisions. 


Mr. Justice McReynowps and Mr. Justice Roperts join in this opin- 
ion. 


3. RemovAL oF OBSTRUCTIONS TO COMMERCE CAUSED BY CONDITIONS 
PRIMARILY Locau 


UNITED STATES v. FERGER. 
, 250 U. S. 199, 39 S. Ct. 445, 63 L. Ed. 936 (1919). 


In error to the District Court of the United States. 

Defendant [Ferger] was indicted for the violation of an act of Con- 
gress of 1916 relating to bills of lading in interstate and foreign com- 
merce. He was charged with making and altering a fraudulent bill of 
lading purporting to represent corn in bulk received at a named city in 
Indiana, for shipment to Cincinnati, Ohio. The bill was in the form pre- 
scribed by the Interstate Commerce Commission. The defendant was 
also charged with obtaining money with criminal intent by depositing 
the bill as collateral with a Cincinnati bank. The defense was that the 
statute of 1916 applied only to bills of lading representing actual ship- 
ments of goods between the states, and that if it applied to fictitious 
shipments the statute was unconstitutional. 


Mr. Curer Justice WHITE delivered the opinion of the court. ‘j 
At the outset confusion in considering the issue may result unless 
obscurity begotten by the form in which the contention is stated be dis- 
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pelled. Thus both in the pleadings and in the contention as summarized 
by the court below it is insisted that as there was and could be no com- 
merce in a fraudulent and fictitious bill of lading, therefore the power of 
Congress to regulate commerce could not embrace such pretended bill. 
But this mistakenly assumes that the power of Congress is to be necessar- 
ily tested by the intrinsic existence of commerce in the particular subject 
dealt with, instead of by the relation of that subject to commerce and its 
effect upon it. We say mistakenly assumes, because we think it clear 
that if the proposition were sustained it would destroy the power of Con- 
gress to regulate, as obviously that power, if it is to exist, must include 
the authority to deal with obstructions to interstate commerce (In re 
Debs, 158 U. S. 564) and with a host.of other acts which, because of their 
relation to and influence upon interstate commerce, come within the 
power of Congress to regulate, although they are not interstate commerce 
in and of themselves. It would be superfluous to refer to the authorities 
which from the foundation of the Government have measured the exer- 
tion by Congress of its power to regulate commerce by the principle just 
stated, since the doctrine is elementary and is but an expression of the 
text of the Constitution. Art. I, § 8, clause 18. 

That bills of lading for the movement of interstate commerce are 
instrumentalities of that commerce which Congress under its power to 
regulate commerce has the authority to deal with and provide for is 
too clear for anything but statement, as manifested not only by that 
which is concluded by prior decisions, but also by the exertion of the 
power by Congress. Nothing could better illustrate this latter view 
than do the general provisions of the act, the 41st section of which is 
before us. . . . That as instrumentalities of interstate commerce, 
bills of lading are the efficient means of credit resorted to for the pur- 
pose of securing and fructifying the flow of a vast volume of interstate 
commerce upon which the commercial intercourse of the country, both 
domestic and foreign, largely depends, is a matter of common knowl- 
edge as to the course of business of which we may take judicial notice. 
Indeed, that such bills of lading and the faith and credit given to their 
genuineness and the value they represent are the producing and sus- 
taining causes of the enormous number of transactions in domestic 
and foreign exchange, is also so certain and well known that we may 
notice it without proof. 

With this situation in mind the question therefore is, Was the court 
below right in holding that Congress had no power to prohibit and 
punish the fraudulent making of spurious interstate bills of lading as 
a means of protecting and sustaining the vast volume of interstate 
commerce operating and moving in reliance upon genuine bills? To 
state the question is to manifest the error which the court committed, 
unless that view is overcome by the reasoning by which the conclusion 
below was sought to be sustained. What was that reasoning? ‘That 
the bills were but ‘‘pieces of paper, fraudulently inscribed’’ and ‘‘did 
not affect interstate commerce, directly or indirectly . . . and had 
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nothing whatsoever to do with it, or with any existing instrumentality 
of it.’’? But this rests upon the unsustainable assumption that the 
undoubted power which existed to regulate the instrumentality, the 
genuine bill, did not-give any power to prevent the fraudulent and 
spurious imitation. It proceeds further, as we have already shown, 
upon the erroneous theory that the credit and confidence which sus- 
tains interstate commerce would not be impaired or weakened by the 
unrestrained right to fabricate and circulate spurious bills of lading 
apparently concerning such commerce. Nor is the situation helped by 
saying that as the manufacture and use of the spurious interstate com- 
merce bills of lading were local, therefore the power to deal with them 
_ was exclusively local, since the proposition disregards the fact that the 
spurious bills were in the form of interstate commerce bills which 
in and of themselves involved the potentiality of fraud as far-reaching 
and all-embracing as the flow of the channels of interstate commerce 
in which it was contemplated the fraudulent bills would circulate. As 
the power te regulate the instrumentality was coextensive with interstate 
commerce, so it must be, if the authority to regulate is not to be denied, 
that the right to exert such authority for the purpose of guarding 
against the injury which would result from the making and use of 
spurious imitations of the instrumentality must be equally extensive. 


It follows that the judgment below was wrong. It must therefore 
be reversed and the case be remanded for further proceedings in con- 
formity with this opinion. 5 

And it is so ordered. 


Mr. Justice Prrney dissented. 


Nore.—In Jones v. Securities & Exchange Commission, 298 U. S. 1, 56 S. Ct. 654, 
80 L. Ed. 1015 (1936), involving the validity of a subpoena isstied by the Com- 
mission to obtain evidence as to the truth of facts set forth in a registration state- 
ment, the court, while holding that the order ceased to be operative following the 
withdrawal by Jones of his registration statement, accepted without question the 
constitutional validity of the Securities Act of May 27, 1933, as amended June 6, 
1934, which made it unlawful for a person to make use of the instrumentalities of 
interstate commerce or of the mails for trade in securities before such registration 
statement should become effective. 


STAFFORD v. WALLACE. 
258 U.S. 495, 42 S. Ct. 397, 66 L. Ed. 735 (1922). 


Appeals from the District Court of the United States for the Northern 
District of Illinois. 
These cases [including Burton v. Cline] involve the constitutionality 
of the ‘‘ Packers and Stockyards Act, 1921,’’ approved August 15, 1921, 
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ce. 64, 42 Stat. 159, so far as that act provides for the supervision by 
federal authority of the business of the commission men and of the 
live-stock dealers in the great stockyards of the country. They are 
appeals from the orders of the District Court for the Northern District 
of Illinois refusing to grant interlocutory injunctions as prayed. The 
bills sought to restrain enforcement of orders of the Secretary of Agri- 
culture [H. C. Wallace] in carrying out the act, directed against the 
appellants in No. 687 [T. EF. Stafford et al.], as the commission men in 
the Union Stockyards of Chicago, and against the appellants in No. 691 
[J. E. Burton et al.], as dealers in the same yards. The ground upon 
which the prayers for relief are based is that the Secretary’s orders are 
void, because made under an act invalid as to each class of appellants. 


The chairman of the Committee of Agriculture in reporting to the 
House of Representatives the bill, which became the act here in ques- 
tion (May 18, 1921, 67th Cong., Ist sess., Report No. 77, to accompany 
H. R. 63820), referred to the testimony printed in the House Committee 
Hearings of the 66th Congress, 2nd session, Committee on Agriculture, 
vols. 220-2 and 220-3, as furnishing the contemporaneous history and in- 
formation of the evils to be remedied upon which the bill was framed. 

It appeared from the date before the Committee that for more than 
two decades. it had been charged that the five great packing establish- 
ments of Swift, Armour, Cudahy, Wilson and Morris, called the ‘‘Big 
Five,’’ were engaged in a conspiracy in violation of the Anti-Trust Law, 
to control the business of the purchase of the live stock, their prepara- 
tion for use in meat products, and the distribution and sale thereof in 
this country and abroad. In 1903, a bill in equity was filed by the 
United States to enjoin further conduct of this alleged conspiracy, as 
a violation of the Anti-Trust Law, and an injunction issued. United 
States v. Swift & Co,, 122 Fed. 529. The case was taken on appeal to 
this court, which sustained the injunction. Swift & Co. v. United States, 
196 U. S. 375. In 1912, these same defendants or their successors in 
business were indicted and tried for such violation of the Anti-Trust 
Law, and acquitted. (See House Committee Hearings before Committee 
on Agriculture, 1920, vol. 220-2. Subject, Meat Packer Legislation, 
p. 718.) It further appeared that on February 7, 1917, the President 
directed the Federal Trade Commission to investigate and report the 
facts relating to this industry and kindred subjects. The Commission 
reported that the ‘‘Big Five’’ packing firms had complete control of 
the trade from the producer to the consumer, had eliminated competi- 
tion, and that one of the essential means by which this was made pos- 
sible was their ownership of a controlling part of the stock in the stock- 
yards companies of the country. 


Mr. Curer Justice Tart, after making the foregoing statement of 
the case, delivered the opinion of the court. 
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We have framed the statement of the case, not for the purpose of 
deciding the issues of fact mooted between the packers and their 
accusers before the Federal Trade Commission or the Committees on 
Agriculture in Congress, but only to enable us to consider and discuss 
the act whose validity is here in question in the light of the environ- 
ment in which Congress passed it. It was for Congress to decide, from 
its general information and from such special evidence as was brought 
before it, the nature of the evils actually present or threatening, and 
to take such steps by legislation within its power as it deemed proper to 
remedy them. It is helpful for us in interpreting the effect and scope 
of the act in order to determine its validity to know the condition under 
which Congress acted. Chicago Board of Trade v. United. States, 246 
U. 8. 231, 238; Danciger v. Cooley, 248 U. S. 319, 322. 

The Packers and Stockyards Act of 1921 seeks to regulate the busi- 
ness of the packers done in interstate commerce and forbids them to 
engage in unfair, discriminatory or deceptive practices in such com- 
merce, or to subject any person to unreasonable prejudice therein, or 
to do any of a number of acts to control prices or establish a monopoly 
in the business. It constitutes the Secretary of Agriculture a tribunal 
to hear complaints and make findings thereon, and to order the packers 
to cease any forbidden practice. An appeal is given to the Circuit Court 
of appeals from these findings and orders. They are to be enforced 
by the District Court by penalty if not appealed from and if disobeyed. 
Title III concerns the stockyards and provides for the supervision and 
eontrol of the facilities furnished therein in connection with the receipt, 
purchase, sale on commission basis or otherwise, of live stock and its 
care, shipment, weighing or handling in interstate commerce. A stock- 
yards is defined to be a place conducted for profit as a public market, 
with pens in which live stock are received and kept for sale or ship- 
ment in interstate commerce. Yards with a superficial area of less than 
20,000 square feet are not within the act. Stockyard owners, commission 
men and dealers are recognized and defined and the two latter are re- 
quired to register. The act requires that all rates and charges for serv- 
ices and facilities in the stockyards and all practices in connection with 
the live stock passing through the yards shall be just, reasonable, non- 
discriminatory and non-deceptive, and that a schedule of such charges 
shall be kept open for public inspection and only be changed after ten 
days’ notice to the Secretary of Agriculture, who is made a tribunal 
to inquire as to the justice, reasonableness and non-discriminatory or 
non-deceptive character of every charge and practice, and to order that 
it cease, if found to offend, with the same provisions for appeal and en- 
forcement in court as in the case of offending packers. The Secretary 
is given power to make rules and regulations to carry out the provisions, 
to fix rates or a minimum or maximum thereof and to prescribe how 
every packer, stockyard owner, commission man and dealer shall keep 
accounts. 
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The bills aver that the Secretary has given the notice which requires 
appellants to register and has announced proposed rules and regulations, 
prescribing the form of rate schedules, the required reports, including 
daily accounts of receipts, sales and shipments, forbidding migleading 
reports to depress or enhance prices, prescribing proper feed and care 
of live stock, and forbidding a commission man to sell live stock to an- 
other in whose business he is interested, without disclosing such interest 
to his principal. 

The object to be secured by the act is the free and unburdened flow 
of live stock from the ranges and farms of the West and the Southwest 
through the great stockyards and slaughtering centers on the borders of 
that region, and thence in the form of meat products to the consuming 
cities of the country in the Middle West and East, or, still as live stock, 
to the feeding places and fattening farms in the Middle West or East 
for further preparation for the market. 

The chief evil feared is the monopoly of the packers, enabling them 
unduly and arbitrarily to lower prices to the shipper who sells, and 
unduly and arbitrarily to increase the price to the consumer who buys. 
Congress thought that the power to maintain this monopoly was aided 
by control of the stockyards. Another evil which it sought to provide 
against by the act, was exorbitant charges, duplication of commissions, 
deceptive practices in respect of prices, in the passage of the live stock 
through the stockyards, all made possible by collusion between the stock- 
yards management and the commission men, on the one hand, and the 
packers and dealers on the other. Expenses incurred in the passage 
through the stockyards necessarily reduce the price received by the 
shipper, and increase the price to be paid by the consumer. If they be 
exorbitant or unreasonable, they are an undue burden on the commerce 
which the stockyards are intended to facilitate. Any unjust or deceptive 
practice or combination that unduly and directly enhances them is an 
unjust obstruction to that commerce. The shipper whose live stock are 
being cared for and sold in the stockyards market is ordinarily not 
present at the sale, but is far away in the West. He is wholly depend- 
ent on the commission men. The packers and their agents and the 
dealers who are the buyers, are at the elbow of the commission men, 
and their relations are constant and close. The control that the packers 
have had in the stockyards by reason of ownership and constant use, the 
relation of landlord and tenant between the stockyards owner, on the 
one hand, and the commission men and the dealers, on the other, the 
power of assignment of pens and other facilities by that owner to com- 
mission men and dealers, all create a situation full of opportunity and 
temptation to the prejudice of the absent shipper and owner in the 
neglect of the live stock, in the mala fides of the sale, in the exorbitant 
prices obtained, in the unreasonableness of the charges for services ren- 
dered. 
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The stockyards are not a place of rest or final destination. Thousands 
of head of live stock arrive daily by carload and trainload lots, and must 
be promptly sold and disposed of and moved out to give place to the 
constantly flowing traffic that presses behind. The stockyards are but 
a throat through which the current flows, and the transactions which 
occur therein are only incident to this current from the West to the 
East, and from one State to another. Such transactions cannot be sep- 
arated from the movement to which they contribute and necessarily take 
on its character. The commission men are essential in making the sales 
without which the flow of the current would be obstructed, and this, 
whether they are made to packers or dealers. The dealers are essential 
to the sales to the stock farmers and feeders. The sales are not in this 
aspect merely local transactions. They create a local change of title, it 
is true, but they do not stop the flow; they merely change the private 
interests in the subject of the current, not interfering with, but, on the 
contrary, being indispensable to its continuity. The origin of the live . 
stock is in the West, its ultimate destination known to, and intended by, 
all engaged in the business is in the Middle West and East either as 
meat products or stock for feeding and fattening. This is the definite 
and well-understood course of business. The stockyards and the sales 
are necessary factors in the middle of this current of commerce. 

The act, therefore, treats the various stockyards of the country as 
great national public utilities to promote the flow of commerce from the 
ranges and farms of the West to the consumers in the East. It assumes 
that they conduct a business affected by a public use of a national char- 
acter and subject to national regulation. That it is a business within 
the power of regulation by legislative action needs no discussion. That 
has been settled since the case of Munn v. Dlinois, 94 U. S. 118. Nor 
is there any doubt that inthe receipt of live stock by rail and in their 
delivery by rail the stockyards are an interstate commerce agency. 
United States v. Union Stock Yard Co., 226 U.S. 286. The only ques- 
tion here is whether the business done in the stockyards between the 
receipt of the live stock in the yards and the shipment of them there- 
from is a part of interstate commerce, or is so associated with it as to 
bring it within the power of national regulation. A similar question 
has been before this court and had great consideration in Swift & Co. v. 
United States, 196 U. 8. 375. The judgment in that case gives a clear 
and comprehensive exposition which leaves to us in this case little but 
the obvious application of the principles there declared. 

The Swift Case presented to this court the sufficiency of a bill in 
equity brought against substantially the same packing firms as those 
against whom this legislation is chiefly directed, cllarging them as a com- 
bination of a dominant proportion of the dealers in fresh meat through- 
out the United States not to bid against each other in the live stock mar- 
kets of the different states, to bid up prices for a few days in order to 
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induce the cattle men to send their stock to the stockyards, to fix prices at 
which they would sell, and to that end to restrict shipments of meat 
when necessary, to establish a uniform credit to dealers, and to keep a 
black list, to make uniform and improper charges for cartage, and finally 
to get less than lawful rates from the railroads, to the exclusion of com- 
petitors, and all this in a conspiracy and single connected scheme to 
monopolize the supply and distribution of fresh meats throughout the 
United States. In holding the bill good, this court said: 

‘“The scheme as a whole seems to us to be within reach of the law. 

The constituent elements, as we have stated them, are enough to give to 
the scheme a body, and, for all that we can say, to accomplish it. 
It is suggested that the several acts charged are lawful, and that intent 
ean make no difference. But they are bound together as the parts of a 
single plan. The plan may make the parts unlawful. Aikens v. Wiscon- 
sin, 195 U. S. 194, 206, 49 L. Ed. 154, 260, 25 Sup. Ct. 3. The statute 
gives this proceeding against combinations in restraint of commerce 
among the states and against attempts to monopolize the same. Intent is 
almost essential to such a combination and is essential to such an at- 
tempt.”’ 

Again: 

‘Although the combination alleged embraces restraint and monopoly 
of trade within a single state, its effect upon commerce among the states 
is not accidental, secondary, remote, or merely probable. . . . Here 
the subject-matter is sales, and the very point of the combination is to 
restrain and monopolize commerce among the states in respect of such 
sales.’’ 

Again, in answer to the objection that what was charged did not con- 
stitute a case involving commerce among the states, the court said: 

‘Commerce among the states is not a technical legal conception, but a 
practical one, drawn from the course of business. When cattle are sent 
for sale from a place in one state, with the expectation that they will end 
their transit, after purchase, in another, and when in effect they do so, 
with only the interruption necessary to find a purchaser at the stock 
yards, and when this is a typical, constantly recurring course, the cur- 
rent thus existing is a current of commerce among the states, and the 
purchase of the cattle is a part and incident of such commerce. What 
we say is true, at least, of such a purchase by residents in another state 
from that of the seller and the cattle.’’ 

The application of the commerce clause of the Constitution ‘in the 
Swift Case was the result of the natural development of interstate com- 
merece under modern conditions. It was the inevitable recognition of 
the great central fact that such streams of commerce from one part of 
the country to another which are ever flowing are in their very essence 
the commerce among the States and with foreign nations which histor- 
ically it was one of the chief purposes of the Constitution to bring under 
national protection and control. This court declined to defeat this pur- 
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pose in respect of such a stream and take it out of complete national 
regulation by a nice and technical inquiry into the non-interstate char- 
acter of some of its necessary incidents and facilities when considered 
alone and without reference to their association with the movement of 
which they were an essential but subordinate part. 

The principles of the Swift Case have become a fixed rule of this 
court in the construction and application of the commerce clause. . . . 

It is manifest that Congress framed the Packers and Stockyards Act 
in keeping with the principles announced and applied in the opinion in 
the Swift Case. . . . The act deals with the same current of busi- 
ness, and the same practical conception of interstate commerce. : 

The orders of the District Court refusing the interlocutory injunctions 
are affirmed. 


Mr. Justice McREYNOLDs dissents. 


Mr. Justice Day did not sit in these cases and took no part in their 
decision. 

Nore.—In 1914 Congress sought to protect farm prices by controlling the ex- 
changes at which market prices were fixed. The act of that year, putting a tax 
upon sales of cotton for future delivery at cotton exchanges, was replaced by the 
cotton futures provisions of the Agricultural Appropriation Act of August 11, 
1916. The same act contained provisions for the regulation of the buying of grain 
for interstate shipment, including provisions establishing official grain standards. 
These last provisions came into conflict with a law of North Dakota on the same 
subject; and in Lemke v. Farmers’ Grain Co., 258 U. S. 50, 42 S. Ct. 244, 66 
L. Ed. 458 (1922), the Court held that the regulations established by Congress 
invalidated the State regulations within the same field. The Grain Future Trading 
Act of August 24, 1921, resorted to taxation as a means of regulating sales of 
grain for future delivery; but the law was declared unconstitutional in Hill v> 
Wallace, above, p. 172. The following year, on September 21, 1922, Congress passed 
a new Grain Futures Act, based upon the commerce power. In Chicago Board of 
Trade v. Olsen, 262 U. S. 1, 43 S. Ot. 470, 67 L. Ed. 839 (1923), the Court up- 
held the new act by the same reasoning applied in Stafford v. Wallace, above. _ 
‘¢The sales on the Chicago Board of Trade,’’ said the Court, ‘‘are just as indispen- 
sable to the continuity of the flow of wheat from the West to the mills and distribut- 
ing points of the East and Europe, as are the Chicago sales of cattle to the flow 
of stock toward the feeding places and slaughter and packing houses of the East.’’ 

In the Packers and Stockyards Act, as in the Grain Futures Act, the Court had 
before it legislation directed towards the regulation of a particular ‘business with 
the object of protecting interstate commerce within the special field of that business. 
A new situation was presented in 1933 when, as a result of the long and profound 
economic depression, Congress sought to give a wider application to the commerce 
power, having as its object the stimulation of commerce in general by the use of 
positive measures going far beyond the mere prohibition of unfair and discrim- 
inatory trade practices against which earlier legislation had been directed. Such 
was the issue confronting the Court in the Schechter Poultry Case, to follow. 
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SCHECHTER POULTRY CORPORATION v. UNITED STATES. 
295 U. S. 495, 55 S. Ct. 837, 79 L. Ed. 1570 (1935). 


On Writs of Certiorari to the United States Circuit. Court of Appeals 
for the Second Circuit. 


Mr. Cuter Justice Huaues delivered the opinion of the court. 

Petitioners in No. 854 were convicted in the District Court of the 
United States for the Eastern District of New York on eighteen counts 
of an indictment charging violations of what is known as the ‘‘Live 
Poultry Code,’’ and on an additional count for conspiracy to commit © 
such violations. By demurrer to the indictment and appropriate mo- 
tions on the trial, the defendants contended (1) that the Code had been 
adopted pursuant to an unconstitutional delegation by Congress of legis- 
lative power; (2) that it attempted to regulate intrastate transactions 
which lay outside the authority of Congress; and (3) that in certain pro- 
visions it was repugnant to the due process clause of the Fifth Amend- 
ment. 

The Circuit Court of Appeals sustained the conviction on the conspir- 
acy count and on sixteen counts for violation of the Code, but reversed 
the conviction on two counts which charged violation of requirements as 
to minimum wages and maximum hours of labor, as these were not 
deemed to be within the congressional power of regulation. 

New York City is the largest live-poultry market in the United Seater 
Ninety-six per cent of the live poultry there marketed comes from other 
States. Three-fourths of this amount arrives by rail and is consigned to 
commission men or receivers. . . . The commission men transact by 
far the greater part of the business on a commission basis, representing 
the shippers as agents, and remitting to them the proceeds of sale, less 
commissions, freight and handling charges. Otherwise, they buy for 
their own account. They sell to slaughterhouse operators who are also 
called market-men. 

The defendants [Schechter Poultry Corporation et al.] are slaughter- 
house operators of the latter class. . . . Defendants ordinarily pur- 
chase their live poultry from commission men at the West Washington 
Market in New York City or at the railroad terminals serving the City, 
but occasionally they purchase from commission men in Philadelphia. 
They buy the poultry for slaughter and resale. After the poultry is 
trucked to their slaughterhouse markets in Brooklyn, it is there sold, 
usually within twenty-four hours, to retail poultry dealers and butchers 
who sell directly to consumers. The poultry purchased from defendants 
is immediately slaughtered, prior to delivery, by schochtim in defend- 
ants’ employ. Defendants do not sell poultry in interstate commerce. 

The ‘‘Live Poultry Code’’ was promulgated under section 3 of the Na- 
tional Industrial Recovery Act. That section . . . authorizes the 
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President to approve ‘‘codes of fair competition.’’? Such a code may be 
approved for a trade or industry, upon application by one or more trade 
or industrial associations or groups, if the President finds (1) that such 
associations or groups ‘‘impose no inequitable restrictions on admission 
to membership therein and are truly representative,’’ and (2) that such 
codes are not designed ‘‘to promote monopolies or to eliminate or oppress 
‘ small enterprises and will not operate to discriminate against them, and 
aul tend to effectuate the policy’’ of Title I of the act. dear codes 
“‘shall not permit monopolies or monopolistic practices.’’ 

Where such a code has not been approved, the President may preseribe 
one, either on his own motion or on complaint. Violation of any provi- 
sion of a code (so approved or prescribed) ‘‘in any transaction in or 
affecting interstate or foreign commerce’’ is made a misdemeanor pun- 
ishable by a fine of not more than $500 for each offense, and each day the 
violation continues is to be deemed a separate offense. 

The ‘‘Live Poultry Code’’ was approved by the President on April 13, 
1934. 

The declared purpose is “Mo effect the policies of title I of the Na- 
tional Industrial Recovery Act.’’ The Code is established as ‘‘a code for 
fair competition for the live poultry industry of the metropolitan area in 

and about the City of New York.”’ : 

The Code fixes the number of hours for work-days. It provides that 
no employee, with certain exceptions, shall be permitted to work in ex- 
cess of forty (40) hours in any one week, and that no employee, save as 
stated, ‘‘shall be paid in any pay period less than at the rate of fifty (50) 
cents per hour.’’ The article containing ‘‘general labor provisions’’ 
prohibits the employment of any person under sixteen years of age, and 
declares that employees shall have the right of ‘‘collective bargaining,’’ 
and freedom of choice with respect to labor organizations, in the terms of 
section 7(a) of the Act. The minimum number of employees, who shall 
be employed by slaughterhouse operators, is fixed, the number being 
graduated according to the average volume of weekly sales. 

The seventh article, containing ‘‘trade practice provisions,’’ prohibits 
raneus. practices which are said to constitute ‘‘unfair methods of compe- 
tition.’ 

The President approved the Code by an executive order. , 

Of the eighteen counts of the indictment upon which the dbPondarite 
were convicted, aside from the count for conspiracy, two counts charged 
violation of the minimum wage and maximum hour provisions of the 
Code, and ten counts were for violation of the requirement (found in the 
‘‘trade practice provisions’’) of ‘‘straight killing.’’ This requirement 
was really one of ‘‘straight’’ selling. The term ‘‘straight killing’’ was 
defined. in the Code as ‘‘the practice of requiring persons purchasing 
poultry for resale to accept the run of any half coop, coop, or coops, as 
‘purchased by slaughterhouse operators, except for culls.’’ The charges 
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in the ten counts, respectively, were that the defendants in selling to re- 
tail dealers and butchers had permitted ‘‘selections of individual chick- 
ens taken from particular coops and half coops.’’ 

Of the other six counts, one charged the sale to a butcher of an unfit 
chicken; two counts charged the making of sales without having the 
poultry inspected or approved in accordance with regulations or ordi- 
nances of the City of New York; two counts charged the making of 
false reports or the failure to make reports relating to the range of daily 
prices and volume of sales for certain periods; and the remaining count 
was for sales to slaughterers or dealers who were without licenses re- 
quired by the ordinances and regulations of the City of New York. 

First. Two preliminary points are stressed by the Government with 
respect to the appropriate approach to the important questions pre- 
sented. We are told that the provision of the statute authorizing the 
adoption of codes must be viewed in the light of the grave national crisis 
with which Congress was confronted. Undoubtedly, the conditions to 
which power is addressed are always to be considered when the exercise 
of power is challenged. Extraordinary conditions may call for extraor- 
dinary remedies. But the argument necessarily stops short of an 
attempt to justify action which lies outside the sphere of constitutional 
authority. Extraordinary conditions do not create or enlarge consti- 
tutional power. The Constitution established a national government 
with powers deemed to be adequate, as they have proved to be both in 
war and peace, but these powers of the national government are limited 
by the constitutional grants. Those who act under these grants are not 
at liberty to transcend the imposed limits because they believe that more 
or different power is necessary. Such assertions of extra-constitutional 
authority were anticipated and precluded by the explicit terms of the 
Tenth Amendment,—‘‘The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.’’ 

The further point is urged that the national crisis demanded a broad 
and intensive cooperative effort by those engaged in trade and industry, 
and that this necessary cooperation was sought to be fostered by per- 
mitting them to initiate the adoption of codes. But the statutory plan is 
not simply one for voluntary effort. It does not seek merely to endow 
voluntary trade or industrial associations or groups with privileges or 
immunities. It involves the coercive exercise of the law-making power. 
The codes of fair competition, which the statute attempts to authorize, 
are codes of laws. If valid, they place all persons within their reach 
under the obligation of positive law, binding equally those who assent 
and those who do not assent. Violations of the provisions of the codes 
are punishable as crimes. 

[The second part of the Den, dealing with the delegation of legis- 
lative power, is reproduced, post, p. 641.] 
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Third. The question of the application of the provisions of the Live 
Poultry Code to intrastate transactions. Although the validity of the 
codes (apart from the question of delegation) rests upon the commerce 
clause of the Constitution, Section 3 (a) is not in terms limited to inter- 
state and foreign commerce. From the generality of its terms, and from 
the argument of the Government at the bar, it would appear that section 
3 (a) was designed to authorize codes without that limitation. But under 
section 3 (f) penalties are confined to violations of a code provision ‘‘in 
any transaction in or affecting interstate or foreign commerce.’’ This 
aspect of the case presents the question whether the particular provisions 
of the Live Poultry Code, which the defendants were convicted for vio- 
lating and for having conspired to violate, were within the regulating 
power of Congress. 

These provisions relate to the hours and wages of those employed by ‘ 
defendants in their slaughterhouses in Brooklyn and to the sales there 
made to retail dealers and butchers. 


(1) Were these transactions ‘‘in’’ 


wm’’ interstate commerce? Much is 
made of the fact that almost all the poultry coming to New York is 
sent there from other States. But the code provisions, as here applied, 
do not concern the transportation of the poultry from other States to 
New York, or the transactions of the commission men or others to whom 
it is consigned, or the sales made by such consignees to defendants. 
When defendants had made their purchases, whether at the West Wash- 
ington Market in New York City or at the railroad terminals serving 
the City, or elsewhere, the poultry was trucked to their slaughterhouses 
in Brooklyn for local disposition. The interstate transactions in rela- 
tion to that poultry then ended. Defendants held the poultry at their 
slaughterhouse markets for slaughter and local sale to retail dealers and 
butchers who in turn sold directly to consumers. Neither the slaughter- 
ing nor the sales by defendants were transactions in interstate com- 
merce. : 

The undisputed facts thus afford no warrant for the argument that 
the poultry handled by defendants at their slaughterhouse markets was 
in a ‘‘current’’ or ‘‘flow”’ of interstate commerce and was thus subject 
to congressional regulation. The mere fact that there may be a constant 
flow of commodities into a State does not mean that the flow continues 
after the property has arrived and has become commingled with the 
mass of property Within the State and is there held solely for local dis- 
position and use. So far as the poultry here in question is concerned, 

the flow in interstate commerce had ceased. The poultry had come to a 
permanent rest within the State. It was not held, used, or sold by de- 
fendants in relation to any further transactions in interstate commerce 
and was not destined for transportation to other States. Hence, deci- 
sions which deal with a stream of interstate commerce—where goods 
come to rest within a State temporarily and are later to go forward in 
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interstate commerce—and with the regulations of transactions involved 
in that practical continuity of movement, are not applicable here. 
ie 

(2) Did the defendants’ transactions directly ‘‘affect’’ interstate 
commerce so as to be subject to federal regulation? The power of Con- 
gress extends not only to the regulation of transactions which are part 
of interstate commerce, but to the protection of that commerce from 
injury. It matters not that the injury may be due to the conduct of 
those engaged in intrastate operations. . . . We said in Second 
Employers’ Liability Cases, 223 U. S. 1, 51, that it is the ‘‘effect upon 
interstate commerce,’’ not ‘‘the source of the injury,’’ which is ‘‘the 
criterion of congressional power.’’ We have held that, in dealing with 
common carriers engaged in both interstate and intrastate commerce, 
the dominant authority of Congress necessarily embraces the right to 
control their intrastate operations in all matters having such a close 
and substantial relation to interstate traffic that the control is essential 
or appropriate to secure the freedom of that traffic from interference 
or unjust discrimination and to promote the efficiency of the interstate 
service. ; 

We recently had oceasion, in Local 167 v. United States, 291 U. S. 
293, to apply this principle in connection with the live poultry industry. 
That was a suit to enjoin a conspiracy to restrain and monopolize inter- 
state commerce in violation of the Anti-Trust Act. It was shown that 
marketmen, teamsters and slaughterers (shochtim) had conspired to 
burden the free movement of live poultry into the metropolitan area in 
and about New York City. . . . We found that the proved inter- 
ference by the conspirators ‘‘with the unloading, the transportation, the 
sales by marketmen to retailers, the prices charged and the amount of 
profits exacted’’ operated ‘‘substantially and directly to restrain and 
burden the untrammeled shipment and movement of the poultry’’ while 
unquestionably it was in interstate commerce. The intrastate acts of. the 
conspirators were included in the injunction because that was found to 
be necessary for the protection of interstate commerce against the at- 
tempted and illegal restraint. Id., pp. 297, 299, 300. 

The instant case is not of that sort. This is not a prosecution for a 
conspiracy to restrain or monopolize interstate commerce in violation 
of the Anti-Trust Act. Defendants have been convicted, not upon direct 
charges of injury to interstate commerce or of interference with persons 
engaged in that commerce, but of violations of certain provisions of the 
Live Poultry Code and of conspiracy to commit these violations. Inter- 
state commerce is brought in only upon the charge that violations of 
these provisions—as to hours and wages of employees and local sales— 
‘‘affected’’ interstate commerce. 

In determining how far the federal government may go in controlling 
intrastate transactions upon the ground that they ‘‘affect’’ interstate 
commerce, there is a necessary and well-established distinction between . 
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direct and indirect effects. The precise line can be drawn only as indi- 
vidual cases arise, but the distinction is clear in principle. Direct effects 
are illustrated by the railroad cases we have cited, as e. g., the effect of 
failure to’ use prescribed safety appliances on railroads which are the 
highways of both interstate and intrastate commerce, injury to an em- 
ployee engaged in interstate transportation by the negligence of an 
employee engaged in an intrastate movement, the fixing of rates for in- 
trastate transportation which unjustly discriminate against interstate 
commerce. But where the effect of intrastate transactions upon inter- 
state commerce is merely indirect, such transactions remain within the 
domain of state power. If the commerce clause were construed to reach 
all enterprises and transactions which could be said to have an indirect 
effect upon interstate commerce, the federal authority would embrace 
practically all the activities of the people and the authority of the State 
over its domestic concerns would exist only by sufferance of the federal 
government. Indeed, on such a theory, even the development of the 
‘State’s commercial facilities would be subject to federal control. 

The distinction between direct and indirect effects has been clearly 
recognized in the application of the Anti-Trust Act. Where a combina- 
tion or conspiracy is formed, with the intent to restrain interstate com- 
merce or to monopolize any part of it, the violation of the statute is 
clear. Coronado Coal Company v. United Mine Workers, 268 U. S. 295, 
310. But where that intent is absent, and the objectives are limited to 
intrastate activities, the fact that there may be an indirect effect upon 
interstate commerce does not subject the parties to the federal statute, 
notwithstanding its broad provisions. This principle has frequently been 
applied in litigation growing out of labor disputes. United Mine Work- 
ers v. Coronado Coal Company, 259 U. 8. 344, 410, 411; United Leather 
Workers v. Herkert, 265 U. S. 457, 464-467; Industrial Association v. 
United States, 268 U. 8. 64; 82; Levering & Garrigues Co. v. Morrin, 
289 U. 8. 103, 107, 108. 

While these decisions related to the application of the poheeal statute, 
and not to its constitutional validity, the distinction between direct and 
indirect effects of intrastate transactions upon interstate commerce must 
be recognized as a fundamental one, essential to the maintenance of our 
constitutional system. Otherwise as we have said, there would be vir- 
tually no limit to the federal power and for all practical purposes we 
should have a completely centralized government. We must consider the 
provisions here in question in the light of this distinction. — 

The question of chief importance relates to the provisions of the Code 
as to the hours and wages of those employed in defendants’ slaughter- 
house markets. It is plain that these requirements are imposed in order 
to govern the details of defendants’ management of their local business. 
The persons employed in slaughtering and selling in local trade are not 
employed in interstate commerce. Their hours and wages have no direct 
relation to interstate commerce. . . . If the federal government 
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may determine the wages and hours of employees in the internal com- 
merce of a State, because of their relation to cost and prices and 
their indirect effect upon interstate commerce, it would seem that a 
similar control might be exerted over other elements of cost, also affect- 
ing prices, such as the number of employees, rents, advertising, methods 
of doing business, etc. All the processes of production and distribution 
that enter into cost could likewise be controlled. If the cost of doing an 
intrastate business is in itself the permitted object of federal control, the 
extent of the einer of cost would be a question of discretion and 
not of power. 

It is not the province of the Court to consider the economic advan- 
tages or disadvantages of such a centralized system. It is sufficient to 
say that the Federal Constitution does not provide for it. Our growth 
and development have called for wide use of the commerce power of 
the federal government in its control over the expanded activities of 
interstate commerce, and in protecting that commerce from burdens, 
interferences, and conspiracies to restrain and monopolize it. But the 
authority of the federal government may not be pushed to such an ex- 
treme as to destroy the distinction, which the commerce clause itself 
establishes, between commerce ‘‘among the several States’’ and the 
internal concerns of a State. The same answer must be made to the 
contention that is based upon the serious economic situation which led 
to the passage of the Recovery Act,—the fall in prices, the decline in 
wages and employment, and the curtailment of the market for commodi- 
ties. Stress is laid upon the great importance of maintaining wage dis- 
tributions which would provide the necessary stimulus in starting ‘‘the 
cumulative forces making for expanding commercial activity.’’ With- 
out in any way disparaging this motive, it is enough to say that the 
recuperative efforts of the federal government must be made in a man- 
ner consistent with the authority granted by the Constitution. 

We are of the opinion that the attempt through the provisions of the 
Code to fix the hours and wages of employees of defendants in their 
intrastate business was not a valid exercise of federal power. 

In view of these conclusions, we find it unnecessary to discuss nee 
questions which have been raised as to the validity of certain provisions 
of the Code under the due process clause of the Fifth Amendment. 

On both the grounds we have discussed, the attempted delegation of 
legislative power, and the attempted regulation of intrastate transactions 
which affect interstate commerce only indirectly, we hold the code pro- 
visions here in question to be invalid and that the judgment of conviec- 
tion must be reversed. 


Mr. Justice Carpozo, concurring 


[Part of the opinion, dealing with the deleeation of legislative power, 
is reproduced, post, p. 641.] - 
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But there is another objection, far-reaching and incurable, aside from 
any defect of unlawful delegation. 

If this code had been adopted by Congress itself, and not by the Presi- 
dent on the advice of an industrial association, it would even then be 
void unless authority to adopt it is included in the grant of power ‘‘to 
regulate commerce with foreign nations and among the several states.’’ 
United States Constitution, Art. I, Sec. 8, Clause 3. 

I find no authority in that grant for the regulation of wages and hours 
of labor in the intrastate transactions that make up the defendants’ 
business. As to this feature of the case little can be added to the opinion 
of the court. There is a view of causation that would obliterate the dis- 
tinction between what is national and what is local in the activities of 
commerce. Motion at the outer rim is communicated perceptibly, though 
minutely, to recording instruments at the center. A society such as ours 
‘ig an elastic medium which transmits all tremors through its territory ; 
the only question is of their size.’’ Per Learned Hand, J., in the court 
below. The law is not indifferent to considerations of degree. Activities 
local in their immediacy do not become interstate and national because 
of distant repercussions. What is near and what is distant may at times 
be uncertain. Cf. Board of Trade v. Olsen, 262 U. S. 1. There is no 
penumbra of uncertainty obscuring judgment here. To find immediacy 
or directness here is to find it almost everywhere. If centripetal forces 
are to be isolated to the exclusion of the forces that oppose and counter- 
act them, there will be an end to our federal system. 

To take from this code the provisions as to wages and the hours of 
labor is to destroy it altogether. If a trade or an industry is so pre- 
dominantly local as to be exempt from regulation by the Congress in 
respect of matters such as these, there can be no ‘“‘code”’ for it at all. 
‘This is clear from the provisions of §7a of the Act with its explicit 
disclosure of the statutory scheme. Wages and the hours of labor are 
essential features of the plan, its very bone and sinew. There is no 
opportunity in such circumstances for the severance of the infected parts 
in the hope of saving the remainder. A code collapses utterly with bone 
and sinew gone. 

I am authorized to state that Mr. Justice SToNE joins in this opinion. 


Nore.—The unanimity with which the Court in this case rejected the contention 
that the ‘‘indirect effect’’ which certain local transactions might have upon inter- 
state commerce was not sufficient to bring the transactions within the control of 
Congress does not lessen the importance of the case as a landmark in the develop- 
ment of constitutional law. It is of value to know the limits beyond which even 
justices most ready to take account of changing conditions and to adopt a ‘‘liberal’’ 
interpretation of the Constitution were unwilling to go. The literature upon the 
case is voluminous. See, in particular, Corwin, The Commerce Power versus States 
Rights (1936); The Schechter Case—Landmark or What?, 13 N. Y. U. L. Q. Rev. 
151 (1936); T. R. Powell, Commerce, Pensions, and Codes, 49 Harv. L. Rev. 1, 
193 (1935); J. Dickinson, The Major Issues presented* by the Industrial Recovery 
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Act, 33 Col. L. Rev. 1095 (1933); F. R. Black, The Commerce Clause and the 
New Deal, 20 Cornell L. Q. 169 (1935); H. J. Barrett, Is There a National Police 
Power?, 14 Boston Univ. L. Rev. 243 (1934); O. P. Field, The Constitutional Theory 
of the National Industrial Recovery Act, 18 Minn. L. Rev. 269 (1934); F. D. G. 
Ribble, The ‘‘Current of Commerce,’’ 18 Minn. L. Rev. 296. (1934); R. L. Stern, 
That Commerce Which Concerns More States Than One, 47 Harv. L. Rev. 1335 
(1934) ; Teds Williams, Does the Commerce Clause Give Power to Dominate All 
Industry, 83 U. of Pa. L. Rev. 23 (1934); C. B. Elder, Some Constitutional As- 
pects of the National Recovery Act, 28 Ill. L. Rev. 336 (1934). 


CARTER v. CARTER COAL CO. 


HELVERING vy. CARTER. 
298 U. 8. 238, 56 S. Ct. 855, 80 L. Ed. 1160 (1936). 


On Writs of Certiorari to the United States Court of Appeals for the 
District of Columbia. 


Mr. Justice SUTHERLAND delivered the opinion of the court. 

The purposes of the ‘‘Bituminous Coal Conservation Act of 1935,’’* 
involved in these suits [including Tway Coal Co. v. Glenn, and Tway 
Coal Co. v. Clark], as declared by the title, are to stabilize the bitumi- 
nous coal-mining industry and promote its interstate commerce; to pro- 
vide for cooperative marketing of bituminous coal; to levy a tax on such 
coal and provide for a drawback under certain conditions; to declare the 
production, distribution, and use of such coal to be affected with a na- 
tional public interest; to conserve the national resources of such coal; to 
provide for the general welfare, and for other purposes. C. 824, 49 Stat. 
991. The constitutional validity of the act is challenged in each of the 
suits. 

Nos. 636 and 651 are cross-writs of certiorari in a stockholder’s suit, 
brought in the Supreme Court of the District of Columbia by [J. W.] 
Carter against the Carter Coal Company and some of its officers, Guy T. 
Helvering (Commissioner of Internal Revenue of the United States), 
and certain other officers of the United States, to enjoin the coal com- 
pany and its officers named from filing an acceptance of the code pro- 
vided for in said act, from paying any tax imposed upon the coal com- 
pany under the authority of the act, and from complying with its 
provisions or the provisions of the code. 

By the terms of the act, every producer of bituminous coal within 
the United States is brought within its provisions. 

Section 1 is a detailed assertion of circumstances thought to justify 
the act. It declares that the mining and distribution of bituminous coal 


* Known popularly as the Guffey Act. 
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throughout the United States by the producer are affected with a na- 
tional public interest; and that the service of such coal in relation to 
industrial activities, transportation facilities, health and comfort of the 
people, conservation by controlled production and economical mining 
and marketing, maintenance of just and rational relations between the 
public, owners, producers and employees, the right of the public to con- 
stant and adequate supplies of coal at reasonable prices, and the general 
welfare of the nation, require that the bituminous coal industry should 
be regulated as the act provides. 

Section 1, among other things, further declares that the production 
and distribution by: producers of such coal bear upon and directly affect 
interstate commerce, and render regulation of production and distribu- 
tion imperative for the protection of such commerce; that certain fea- 
tures connected with the production, distribution, and marketing have 
led to waste of the national coal resources, disorganization of interstate 
commerce in such coal, and burdening and obstructing interstate com- 
merece therein; that practices prevailing in the production of such coal 
directly affect interstate commerce and require regulation for the pro- 
tection of that commerce; and that the right of mine workers to organize 
and collectively bargain for wages, hours of labor, and conditions of 
employment should be guaranteed in order to prevent constant wage 
eutting and disparate labor costs detrimental to fair interstate competi- 
tion, and in order to avoid obstructions to interstate commerce that re- 
eur in industrial disputes over labor relations at the mines. These dec- 
larations constitute not enactments of law, but legislative averments 
by way of inducement to the enactment which follows. 

The substantive legislation begins with § 2, which establishes in the 
Department of the Interior a National Bituminous Coal Commission, to 
be appointed and constituted as the section then specifically provides. 
Upon this commission is conferred the power to hear evidence and find 
facts upon which its orders and actions may be predicated. 

Section 3 provides: 

‘There is hereby imposed upon the sale or other disposal of all bitumi- 
nous coal produced within the United States an excise tax of 15 per 
centum on the sale price at the mine, or in the case of captive coal the 
fair market value of such coal at the mine, such tax, subject to the later 
provisions of this section, to be payable to the United States by the pro- 
ducers of such coal, . . . Provided further, That any such coal pro- 
ducer who has filed with the National Bituminous Coal Commission his 
acceptance of the code provided for in section 4 of this Act, and who acts 
in compliance with the provisions of such code, shall be entitled to a 
drawback in the form of a credit upon the amount of such tax payable 
hereunder, equivalent to 90 per centum of the amount of such tax, to be 
allowed and deducted therefrom at the time settlement therefor is re- 
quired, in such manner as shall be prescribed by the Commissioner of 
Internal Revenue. A 
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Section 4 provides that the commission shall formulate the elaborate 
provisions contained therein into a working agreement to be known as 
the Bituminous Coal Code. These provisions require the organization 
of twenty-three coal districts, each with a district board the membership 
of which is to be determined in a manner pointed out by the act. Mini- 
mum prices for coal are to be established by each of these boards, which 
is authorized to make such classification of coals and price variation as 
to mines and consuming market areas as it may deem proper. 

Without repeating the long and involved provisions with paar to 
the fixing of minimum prices, it is enough to say that the act confers 
the power to fix the minimum price of coal at each and every coal mine 
in the United States, with such price variations as the board may deem 
necessary and proper. There is also a provision authorizing the com- 
mission, when deemed necessary in the public interest, to establish 
maximum prices in order to protect the consumer against unreasonably 
high prices. 

All sales and contracts for the sale of coal are subject to the eode 
prices provided for and in effect when such sales and contracts are made. 
Various unfair methods of competition are defined and forbidden. 

The labor provisions of the code, found in Part III of the same sec- 
tion, require that in order to effectuate*the purposes of the act the dis- 
trict boards and code members shall accept specified conditions contained 
in the code, among which are the following: 

Employees to be given the right to organize and bargain collectively, 
through representatives of their own choosing, free from interference, 
restraint, or coercion of employers or their agents in respect of their 
concerted activities. 

Such employees to have the right of peaceable aeenelare for the 
discussion of the principles of collective bargaining and to select their 
own check-weighman to inspect the weighing or measuring of coal. 

A labor board is created, consisting of three members, to be appointed 
by the President and assigned to the Department of Labor. Upon this 
board is conferred authority to adjudicate disputes arising under the 
provisions just stated, and to determine whether or not an organization 
of employees had been promoted, or is controlled or dominated by an 
employer in its organization, management, policy, or election of repre- 
sentatives. The board ‘‘may order a code member to meet the repre- 
sentatives of its employees for the purpose of collective bargaining.’’ 

Subdivision (g) of Part III provides: 

“‘Whenever the maximum daily and weekly hours of labor are here 
upon in any contract or contracts negotiated between the producers of 
more than two-thirds the annual national tonnage production for the 
preceding calendar year and the representatives of more than one-half 
of the mine workers employed, such maximum hours of labor shall be 
accepted by all the code members. The wage agreement or agreements 
negotiated by collective bargaining in any district or group of two or 
more districts, between representatives of producers of more than two- 
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thirds of the annual tonnage production of such district or each of such 
districts in a contracting group during the preceding calendar year, and 
representatives of the majority of the mine workers therein, shall be filed 
with the Labor Board and shall be accepted as the minimum wages for 
the various classifications of labor by the code members operating in 
such district or group of districts.’’ : 

The questions involved will be considered under the following heads: 

1. The right of stockholders to maintain suits of this character. 

2. Whether the suits were prematurely brought. 

3. Whether the exaction of 15 per centum on the sale price of coal 
at the mine is a tax or a penalty. 

4. The purposes of the act as set forth in §1, and the authority 
vested in Congress by the Constitution to effectuate them. 

5. Whether the labor provisions of the act can be upheld as an exer- 
cise of the power to regulate interstate commerce. 

6. Whether subdivision (g) of Part III of the Code, is an unlawful 
delegation of power. ; 

7. The constitutionality of the price-fixing provisions, and the ques- 
tion of severability—that is to say, whether, if either the group of labor 
provisions or the group of price-fixing provisions be found constitu- 
tionally invalid, the other can stand as separable. 

[The discussion of the first two questions is omitted. | 

Third. The so-called excise tax of 15 per centum on the sale price of 
coal at the mine, or, in the case of captive coal the fair market value, 
with its drawback allowance of 1314%, is clearly not a tax but a 
penalty. 

It is very clear that the ‘‘excise tax’’ is not imposed for revenue but 
exacted as a penalty to compel compliance with the regulatory provi- 
sions of the act. The whole purpose of the exaction is to coerce what is 
called an agreement—which, of course, it is not, for it lacks the essential 
element of consent. One who does a thing in order to avoid a monetary 
penalty does not agree; he yields to compulsion precisely the same as 
though he did so to avoid a term in jail. 

The exaction here is a penalty and not a tax within the test laid down 
by this court in numerous cases. Child Labor Tax Case, 259 U. S. 20, 
37-39; United States v. La Franea, 282 U.S. 568, 572; United States v. 
Constantine, 296 U. S. 287, 293 et seq.; United States v. Butler, 297 U. S. 
1,70. . . . That the ‘‘tax’’ is in fact a penalty is not seriously in 
‘dispute. The position of the government, as we understand it, is that 
the validity of the exaction does not rest upon the taxing power but upon 
the power of Congress to regulate interstate commerce; and that if the 
act in respect of the labor and price-fixing provisions be not upheld, the 
‘‘tax’’ must fall with them. With that position we agree and confine 
our consideration accordingly. 

Fourth. Certain recitals contained in the act plainly suggest that its 
makers were of opinion that its constitutionality could be sustained 
under some general federal power, thought to exist, apart from the 
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specific grants of the Constitution. The fallacy of that view will be 
apparent when we recall fundamental principles which, although hith- 
erto often expressed in varying forms of words, will bear repetition 
whenever their accuracy seems to be challenged. The recitals to which 
we refer are contained in § 1 (which is simply a preamble to the act), 
and, among others, are to the effect that the distribution of bituminous 
coal is of national interest, affecting the health and comfort of the 
people and the general welfare of the nation; that this circumstance, 
‘together with the necessity of maintaining just and rational relations 
between the public, owners, producers, and employees, and the right of 
the public to constant and adequate supplies at reasonable prices, require 
regulation of the industry as the act provides. These affirmations—and 
the further ones that the production and distribution of such coal ‘‘di- 
rectly affect interstate commerce,’’ because of which and of the waste 
of the national coal resources and other circumstances, the regulation is 
necessary for the ‘protection of such commerce—do not constitute an 
exertion of the will of Congress which is legislation, but a recital of 
considerations which in the opimion of that body existed and justified 
the expression of its will in the present act. Nevertheless, this preamble 
may not be disregarded. On the contrary it is important, because it 
makes clear, except for the pure assumption that the conditions described 
‘‘directly’’ affect interstate commerce, that the powers which Congress 
undertook to exercise are not specific but of the most general character— 
namely, to protect the general public interest and health and comfort 
of the people, to conserve privately-owned coal, maintain just relations 
between producers and employees and others, and promote the general 
welfare, by controlling nation-wide production and distribution of coal. 
These, it may be conceded, are objects of great worth; but are they ends, 
the attainment of which has been committed by the Constitution to the 
federal government? This is a vital question; for nothing is more cer- 
tain than that beneficent aims, however great or well directed, can never 
serve in lieu of constitutional power. 

The ruling and firmly established principle is that the powers which 
the general government may exercise are only those specifically enu- 
merated in the Constitution, and such implied powers as are necessary 
and proper to carry into effect the enumerated powers. Whether the 
end sought to be attained by an act of Congress is legitimate is wholly 
a matter of constitutional power and not at all of legislative discretion. 
Legislative congressional discretion begins with the choice of means and 
ends with the adoption of methods and details to carry the delegated 
powers into effect. The distinction between these two things—power and 
discretion—is not only very plain but very important. For while the 
powers are rigidly limited to the enumerations of the Constitution, the 
means which may be employed to carry the powers into effect are not 
restricted, save that they must be appropriate, plainly adapted to the 
end, and not prohibited by, but consistent with, the letter and spirit of 
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the Constitution. McCulloch v. Maryland, 4 Wheat. 316, 421. Thus, it 
may be said that to a constitutional end many ways are open; but to an 
end not within the terms of the Constitution, all ways are closed. 

The proposition, often advanced and as often discredited, that the 
power of the federal government inherently extends to purposes affect- 
ing the nation as a whole with which the states severally cannot deal 
or cannot adequately deal, and the related notion that Congress, entirely 
apart from those powers delegated by the Constitution, may enact laws 
to promote the general welfare, have never been accepted but always 
definitely rejected by this court. Mr. Justice Story, as early as 1816, 
laid down the cardinal rule, which has ever since been followed—that 
the general government ‘‘can claim no powers which are not granted to 
it by the Constitution, and the powers actually granted, must be such 
as are expressly given, or given by necessary implication.’’ Martin v. 
Hunter’s Lessee, 1 Wheat. 304, 326. In the Framers Convention, the 
proposal to confer a general power akin to that just discussed was in- 
eluded in Mr. Randolph’s resolutions, the sixth of which, among other 
things, declared that the National Legislature ought to enjoy the legis- 
lative rights vested in Congress by the Confederation, and ‘‘moreover 
to legislate in all cases to which the separate States are incompetent, or 
in which the harmony of the United States may be interrupted by the 
exercise of individual Legislations.’’ The convention, however, declined 
to confer upon Congress power in such general terms; instead of which 
it carefully limited the powers which it thought wise to entrust to Con- 
gress by specifying them, thereby denying all others not granted ex- 
pressly or by necessary implication. It made no grant of authority to 
Congress to legislate substantively for the general welfare, United States 
v. Butler, supra, p. 64; and no such authority exists, save as the general 
welfare may be promoted by the exercise of the powers which are 
granted. Compare Jacobsen v. Massachusetts, 197 U. S. 11, 22. 

There are many subjects in respect of which the several states have 
not legislated in harmony with one another, and in which their varying 
laws and the failure of some of them to act at all have resulted in 
injurious confusion and embarrassment. See Addyston Pipe & Steel Co. 
v. United States, 175 U. §. 211, 232-233. The state laws with respect 
to marriage and divorce present a case in point; and the great necessity 
of national legislation on that subject has been from time to time vigor- 
ously urged. Other pertinent examples are laws with respect to nego- 
tiable instruments, desertion and non-support, certain phases of state 
taxation, and others which we do not pause to mention. In many of 
these fields of legislation, the necessity of bringing the applicable rules 
of law into general harmonious relation has been so great that a com- 
mission on Uniform State Laws, composed of commissioners from every 
state in the Union, has for many years been industriously and success- 
fully working to that end by preparing and securing the passage by the 
several states of uniform laws. If there be an easier and constitutional 
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way to these desirable results through congressional action, it thus far 
has escaped discovery. 

[The Court here quotes front Kansas v. Colorado, ante, p. 41, Il 14- 
26. 

hs eeneral rule with regard to the respective powers of the national 
and the state governments under the Constitution, is not in doubt. The 
states were before the Constitution; and, consequently, their legislative 
powers antedated the Constitution. Those who framed and those who 
adopted that instrument meant to carve from the general mass of legis- 
lative powers, then possessed by the states, only such portions as it was 
thought wise to confer upon the federal government; and in order that 
there should be no uncertainty in respect of what was taken and what 
was left, the national powers of legislation were not aggregated but 
enumerated—with the result that what was not embraced by the enu- 
meration remained vested in the states without change or impairment. 

And since every addition to the national legislative power to 
some extent detracts from or invades the power of the states, it is of 
vital moment that, in order to preserve the fixed balance intended by the 
Constitution, the powers of the general government be not so extended 
as to embrace any not within the express terms of the several grants 
or the implications necessarily to be drawn therefrom. It is no longer 
open to question that the general government, unlike the states, Ham- 
mer v. Dagenhart, 247 U. S. 251, 275, possesses no inherent power in 
respect of the internal affairs of the states; and emphatically not with 
regard to legislation. The question in respect of the inherent power of 
that government as to the external affairs of the nation and in the field 
of international law is a wholly different matter which it is not neces- 
sary now to consider. 

The determination of the Framers Convention and the ratifying con- 
ventions to preserve complete and unimpaired state self-government in 
all matters not committed to the general government is one of the plain- 
est facts which emerges from the history of their deliberations. And 
adherence to that determination is incumbent equally upon the federal 
government and the states. State powers can neither be appropriated 
on the one hand nor abdicated on the other. As this court said in Texas 
v. White, 7 Wall. 700, 725—‘‘the preservation of the States, and the 
maintenance of their governments, are as much within the design and 
care of the Constitution as the preservation of the Union and the main- 
tenance of the National government. The Constitution, in all its pro- 
visions, looks to an indestructible Union, composed of indestructible 
States.’’ Every journey to a forbidden end begins with the first step; 
and the danger of such a step by the federal government in the direc- 
tion of taking over the powers of the states is that the end of the journey 
may find the states so despoiled of their powers, or—what may amount 
to the same thing—so relieved of the responsibilities which possession 
of the powers necessarily enjoins, as to reduce them to little more than 
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geographical subdivisions of the national domain. It is safe to say that 
if, when the Constitution was under consideration, it had been thought 
that any such danger lurked behind its plain words, it would never have 
been ratified. 

And the Constitution itself is in every real sense a law—the lawmakers 
being the people themselves, in whom under our system all political 
power and sovereignty primarily resides, and through whom such power 
and sovereignty primarily speaks. It is by that law, and not otherwise, 
that the legislative, executive, and judicial agencies which it created 
exercise such political authority as they have been permitted to possess. 
The Constitution speaks for itself in terms so plain that to misunder- 
stand their import is not rationally possible. ‘‘We the People of the 
United States,’’ it says, ‘‘do ordain and establish this Constitution 

»’ Ordain and establish! These are definite words of enactment, 
and without more would stamp what follows with the dignity and char- 
acter of law. The framers of the Constitution, however, were not con- 
tent to let the matter rest here, but provided explicitly—‘‘This Consti- 
tution, and the Laws of the United States which shall be made in 
Pursuance thereof; . . . shall be the supreme Law of the Land; 

.’ The supremacy of the Constitution as law is thus declared 
without qualification. That supremacy is absolute; the supremacy of a 
statute enacted by Congress is not absolute but conditioned upon its 
being made in pursuance of the Constitution. And a judicial tribunal, 
clothed by that instrument with complete judicial power, and, therefore, 
by the very nature of the power, required to ascertain and apply the law 
to the facts in every case or proceeding properly brought for adjudica- 
tion, must apply the supreme law and reject the inferior statute when- 
ever the two conflict. In the discharge of that duty, the opinion of the 
lawmakers that a statute passed by them is valid must be given great 
weight, Adkins v. Children’s Hospital, 261 U. S. 525, 544; but their 
opinion, or the court’s opinion, that the statute will prove greatly or 
generally beneficial is wholly irrelevant to the inquiry. Schechter v. 
United States, 295 U. S. 495, 549-550. 

We have set forth, perhaps at unnecessary length, the foregoing prin- 
ciples, because it seemed necessary to do so in order to demonstrate that 
the general purposes which the act recites, and which, therefore, unless 
the recitals be disregarded, Congress undertook to achieve, are beyond 
the power of Congress except so far, and only so far, as they may be 
realized by an exercise of some specific power granted by the Constitu- 
tion. Proceeding by a process of elimination, which it is not necessary 
to follow in detail, we shall find no grant of power which authorizes 
Congress to legislate in respect of these general purposes unless it be 
found in the commerce clause—and this we now consider. 

Fifth. Since the validity of the act depends upon whether it is a 
‘regulation of interstate commerce, the nature and extent of the power 
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conferred upon Congress by the commerce clause becomes the deter- 
minative question in this branch of the case. 

[The Court here reviews previous cases interpreting the nature and 
scope of the term ‘‘commerce.’’] 

We have seen that the word ‘‘commerce’’ is the equivalent of the 
phrase ‘‘intercourse for the purposes of trade.’’? Plainly, the incidents 
leading up to and culminating in the mining of coal do not constitute 
such intercourse. The employment of men, the fixing of their wages, 
hours of labor and working conditions, the bargaining in respect of 
these things—whether carried on separately or collectively—each and 
all constitute intercourse for the purposes of production, not of trade. 
The latter is a thing apart from the relation of employer and employee, 
which in all producing occupations is purely local in character. Extrac- 
tion of coal from the mine is the aim and the completed result of local 
activities. Commerce in the coal mined is not brought into being by 
force of these activities, but by negotiations, agreements, and circum- 
stances entirely apart from production. Mining brings the subject mat- 
ter of commerce into existence. Commerce disposes of it.” 

A consideration of the foregoing, and of many cases which might be 
added to those already cited, renders inescapable the conclusion that the 
effect of the labor provisions of the act, including those in respect of 
minimum wages, wage agreements, collective bargaining, and the Labor 
Board and its powers, primarily falls upon production and not upon 
commerce; and confirms the further resulting conclusion that produc- 
tion is a purely local activity. It follows that none of these essential 
antecedents of production constitutes a transaction in or forms any part 
of interstate commerce. Schechter Corp. v. United States, supra, p. 542 
et seq. Everything which moves in interstate commerce has had a local 
origin. Without local production somewhere, interstate commerce, as 
now carried on, would practically disappear. Nevertheless, the local 
character of mining, of manufacturing and of crop growing is a fact, 
and remains a fact, whatever may be done with the products. 

Certain decisions of this court, superficially considered, seem to lend 
support to the defense of the act now under review. But upon exam- 
ination, they will be seen to be inapposite. : 

Much stress is put upon the evils which come from the struggle 
between employers and employees over the matter of wages, working 
conditions, the right of collective bargaining, ete., and the resulting 
strikes, curtailment and irregularity of production and effect on prices; 
and it is insisted that interstate commerce is greatly affected thereby. 
But, in addition to what has just been said, the conclusive answer is 
that the evils are all local evils over which the federal government has 
no legislative control. The. relation of employer and employee is a 
local relation. At common law, it is one of the domestic relations. The 
wages are paid for the doing of local work. Working conditions are 
obviously local conditions. The employees are not engaged in or about — 
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commerce, but exclusively in producing a commodity. And the contro- 
versies and evils, which it is the object of the act to regulate and 
minimize, are local controversies and evils affecting local work under- 
taken to accomplish that local result. Such effect as they may have 
upon commerce, however extensive it may be, is secondary and indirect. 
An increase in the greatness of the effect adds to its importance. It does 
not alter its character. 

The government’s contentions in defense of the labor provisions are 
really disposed of adversely by our decision in the Schechter case, 
supra. The only perceptible difference between that case and this is 
that in the Schechter case, the federal power was asserted with respect 
to commodities which had come to rest after their interstate transporta- 
tion ; while here, the case deals with commodities at rest before interstate 
commerce has begun. That difference is without significance. The fed- 
eral regulatory power ceases when interstate commercial intercourse 
ends; and, correlatively, the power does not attach until interstate 
commercial intercourse begins. There is no basis in law or reason for 
applying different rules to the two situations. 

Sixth. . . . we, come to a consideration of cana ension (g) of 
Part III of § 4, dealing with ‘‘Labor Relations.’’ 

[The Court here holds that the delegation to a majority of the pro- 
ducers and of the miners of power to fix maximum hours of labor and 
minimum wages is an unconstitutional delegation of power. | 

Seventh. Finally, we are brought to the price-fixing provisions of the 
code. The necessity of considering the question of their constitutionality 
will depend upon whether they are separable from the labor provisions 
so that they can stand independently. Section 15 of the act provides: 

““Tf any provision of this Act, or the application thereof to any person 
or circumstances, is held invalid, the remainder of the Act and the 
application of such provisions to other persons or circumstances shall 
not be affected thereby.’’ 

In the absence of such a provision, the presumption is that the legisla- 
ture intends an act to be effective as an entirety—that is to say, the rule 
is against the mutilation of a statute; and if any provision be uncon- 
stitutional, the presumption is that the remaining provisions fall with it. 
The effect of the statute is to reverse this presumption in favor of 
inseparability, and create the opposite one of separability. Under the 
non-statutory rule, the burden is upon the supporter of the legislation 
to show the separability of the provisions involved. Under the statutory 
rule, the burden is shifted to the assailant to show their inseparability. 
But under either rule, the determination, in the-end, is reached by apply- 
ing the same test—namely, What was the intent of the lawmakers? 

The statutory aid to construction in no way alters the rule that in 
order to hold one part of a statute unconstitutional and uphold another 
part as separable, they must not be mutually dependent upon one 


348 Casres on ConSTITUTIONAL Law 


another. Perhaps a fair approach to a solution of the problem is to 
suppose that while the bill was pending in Congress a motion to strike 
out the labor provisions had prevailed, and to inquire whether, in that 
event, the statute should be so construed as to justify the conclusion that 
Congress, notwithstanding, probably would not have passed the price- 
fixing provisions of the dade 

Thus, the primary contemplation of the aol is stabilization of the 

industry through the regulation of labor and the regulation of prices; 
- for, since both were adopted, we must conclude that both were thought 
essential. The regulations of labor on the one hand and prices on the 
other furnish mutual aid and support; and their associated force—not 
one or the other but both combined—was deemed by Congress to be 
necessary to achieve the end sought. The statutory mandate for a code 
upheld by two legs at once suggests the improbability that Congress 
would have assented to a code supported by only one. 

This seems plain enough; for Congress must have been conscious 
of the fact that elimination of the labor provisions from the act would 
seriously impair, if not destroy, the force and usefulness of the price 
provisions. The interdependence of wages and prices is manifest. - Ap- 
proximately two-thirds of the cost of producing a ton of coal is repre- 
sented by wages. Fair prices necessarily depend upon the cost of pro- 
duction; and since wages constitute so large a proportion of the cost, 
prices cannot be fixed with any proper relation to cost without taking 
into consideration this major element. If one of them becomes uncertain, 
uncertainty with respect to the other necessarily ensues. 

The price-fixing provisions of the code are thus disposed of with- 
out coming to the question of their constitutionality; but neither this 
disposition of the matter, nor anything we have said, is to be taken 
as indicating that the court is of opinion that these provisions, if 
separately enacted, could be sustained. aes 

[The decree of the lower court, holding that the labor provisions were 
unconstitutional, but that they were separable from the price-fixing 
provisions which were constitutional, and that these last being valid the 
taxing provisions could stand, was reversed. | 


Separate opinion of Mr. Cur Justice Huaues. 

I agree that the stockholders were entitled to bring their suits; that, 
in view of the question whether any part of the Act could be sustained, 
the suits were not premature; that the so-called tax is not a real tax, 
but a penalty; that the constitutional power of the Federal Government 
to impose this penalty must rest upon the commerce clause, as the 
Government concedes; that production—in this case mining—which 
precedes commerce, is not itself commerce; and that the power to regu- 
late commerce among the several States is not a power to regulate in- 
dustry within the State. 
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The power to regulate interstate commerce embraces the power to 
protect that commerce from injury, whatever may be the source of the 
dangers which threaten it, and to adopt any appropriate means to that 
end. . . . But Congress may not use this protective authority as a 
pretext for the exertion of power to regulate activities and relations 
within the States which affect interstate commerce only indirectly. 
Otherwise, in view of the multitude of indirect effects, Congress in its 
discretion could assume control of virtually all the activities of the 
people to the subversion of the fundamental principle of the Constitu- 
tion. If the people desire to give Congress the power to regulate indus- 
tries within the State, and the relations of employers and employees in 
those industries, they are at liberty to declare their will in the appro- 
priate manner, but it is not for the Court to amend the Constitution 
by judicial decision. 

But that is not the holon ease. The Act also provides for the regula- 
tion of the prices of bituminous coal sold in interstate commerce and ~ 
prohibits unfair methods of competition in interstate commerce. [The 
Chief Justice here upholds the price-fixing provisions of the Act in re- 
lation to interstate commerce. ] 

Upon what ground, then, can it be said that this plan for the regula- 
tion of transactions in interstate commerce in coal is beyond the con- 
stitutional power of Congress? The Court reaches that conclusion in 
the view that the invalidity of the labor provisions requires us to con- 
demn the Act in its entirety. I am unable to concur in that opinion. 
I think that the express provisions of the Act preclude such a finding of 
inseparability. 

This is admittedly a question of statutory construction; and hence 
we must search for the intent of Congress. And in seeking that intent 
we should not fail to give full weight to what Congress itself has said 
upon the very point. The Act provides (sec. 15): 

“Tf any provision of this Act, or the application thereof to any 
person or circumstances, is held invalid, the remainder of the Act and 
the application of such provisions to other persons or circumstances shall 
not be affected thereby.”’ 

That is a flat declaration against treating the provisions of the Act as 
inseparable. It is a declaration which Congress was competent to make. 
It is a declaration which reverses the presumption of indivisibility and 
creates an opposite presumption. 

In this view, the Act, and the Code foe which it provides, may be 
sustained in relation to the provisions for marketing in interstate com- 
merce, and the decisions of the courts below, so far as they accomplish 
that result, should be affirmed. 


Mr. Justice Carpozo. . . . 
My conclusions compendiously stated are these: 
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(a) Part IL of the statute sets up a valid system of price-fixing as 
applied to transactions in interstate commerce and to those in intrastate 
ecommerce where interstate commerce is directly or intimately affected 
The prevailing opinion holds nothing to the contrary. 

(b) Part II, with its system of price-fixing, is separable from Part 
III, which contains the provisions as to labor considered and condemned 
in the opinion of the court. 

(ec) Part II being valid, the complainants are under a duty to come 
in under the code, and are subject to a penalty if they persist in a re- 
fusal. 


First: I am satisfied that the Act is within the power of the central 
government in so far as it provides for minimum and maximum prices 
upon sales of bituminous coal in the transactions of interstate commerce 
and in those of intrastate commerce where interstate commerce is di- 
rectly or intimately affected. Whether it is valid also in other provisions 
that have been considered and condemned in the opinion of the court, I 
do not find it necessary to determine at this time. Silence must not be 
taken as importing acquiescence. Much would have to be written if the 
subject, even as thus restricted were to be explored through all its im- 
plications, historical and economic as well as strictly legal. The fact that, 
the prevailing opinion leaves the price provisions open for consideration 
in the future makes it appropriate to forego a fullness of elaboration 
that might otherwise be necessary. As a system of price fixing the Act 
is challenged upon three grounds: (1) because the governance of prices 
is not within the commerce clause; (2) because it is a denial of due 
process forbidden by the Fifth Amendment; and (3) because the stand- 
ards for administrative action are indefinite, with the result that there 
has been an unlawful delegation of legislative power. 

(1) With reference to the first objection, the obvious and sufficient 
answer is, so far as the Act is directed to interstate transactions, that 
sales made in such conditions constitute interstate commerce, and do not 
merely ‘‘affect’’? it. . . . To regulate the price for such transactions 
is to regulate commerce itself, and not alone its antecedent conditions 
or its ultimate consequences. The very act of sale is limited and gov-. 

_erned. Prices in interstate transactions may not be regulated by the 
states. Baldwin v. Seelig, 294 U. 8. 511. They must therefore be | 
subject to the power of the nation unless they are to be withdrawn alto- 
gether from governmental supervision. . . . If such a vacuum were 
permitted, many a public evil incidental to interstate transactions 
would be left without a remedy. This does not mean, of course, that 
prices may be fixed for arbitrary reasons or in an arbitrary way. The 
commerce power of the nation is subject to the requirement of due 
process like the police power of the states. . . . Heed must be given 
to similar considerations of social benefit or detriment in marking the 
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division between reason and oppression. The evidence is overwhelmingly 
that Congress did not ignore those considerations in the adoption of 
this Act. What is to be said in that regard may conveniently be post- 
poned to the part of the opinion dealing with the Fifth Amendment. 

Regulation of prices being an exercise of the commerce power in 
respect of interstate transactions, the question remains whether it comes 
within that power as applied to intrastate sales where interstate prices 
are directly or intimately affected. Mining and agriculture and manu- 
facture are not interstate commerce considered by themselves, yet their . 
relation to that commerce may be such that for the protection of the one 
there is need to regulate the other. Schechter Poultry Corporation v. 
United States, 295 U. 8. 495, 544, 545, 546. Sometimes it is said that the 
relation must be ‘‘direct’’ to bring that power into play. In many 
circumstances such a description will be sufficiently precise to meet the 
needs of the occasion. But a great principle of constitutional law is not 
susceptible of comprehensive statement in an adjective. The underlying 
thought is merely this, that ‘‘the law is not indifferent to considerations 
of degree.’’ Schechter Poultry Corporation v. United States, supra, 
coneurring opinion, p. 554. It cannot be indifferent to them without 
an expansion of the commerce clause that would absorb or imperil 
the reserved powers of the states. At times, as in the case cited, 
the waves of causation will have radiated so far that their undula- 
tory motion, if discernible at all, will be too faint or obscure, too 
broken by cross-currents, to be heeded by the law. In such circum- 
stances the holding is not directed at prices or wages considered in 
the abstract, but at prices or wages in particular conditions. The 
relation may be tenuous or the opposite according to the facts. Always 
the setting of the facts is to be viewed if one would know the closeness 
of the tie. Perhaps, if one group of adjectives is to be chosen in prefer- 
ence to another, ‘‘intimate’’ and “‘remote’’ will be found to be as good 
as any. At all events, ‘‘direct’’ and ‘‘indirect’’, even if accepted as 
sufficient, must not be read too narrowly. Cf. Stone, J., in Di Santo v. 
Pennsylvania, 273 U. S. 34, 44. A survey of the cases shows that the 
words have been interpreted with suppleness of adaptation and flexibil- 
ity of meaning. The power is as broad as the need that evokes it. 

One of the most common and typical instances of a relation char- 
acterized as direct has been that between interstate and intrastate rates 
for carriers by rail where the local rates are so low as to divert business 
unreasonably from interstate competitors. In such circumstances Con- 
gress has the power to protect the business of its carriers against dis- 
integrating encroachments. . . . What the cases really mean is that 
the causal relation in such circumstances is so close and intimate and ob- 
vious as to permit it to be called direct without subjecting the word to an 
unfair or excessive strain. There is a like immediacy here. Within 
rulings the most orthodox, the prices for intrastate sales of coal have so 
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inescapable a relation to those for interstate sales that a system of regula- 
tion for transactions of the one class is necessary to give adequate pro- 
tection to the system of regulation adopted for the other. 

(2) The commerce clause being accepted as a sufficient source of 
power, the next inquiry must be whether the power has been exer- 
cised consistently with the Fifth Amendment. ~In the pursuit of that 
inquiry, Nebbia v. New York, 291 U. S. 502, lays down the applicable 
principle. There a statute of New York prescribing a minimum price 
for milk was upheld against the objection that price fixing was forbidden 
by the Fourteenth Amendment. We found it a sufficient reason to 
uphold the challenged system that ‘‘the conditions or practices in an 
industry make unrestricted competition an inadequate safeguard of the 
consumer’s interests, produce waste harmful to the public, threaten 
ultimately to cut off the supply of a commodity needed by the public, 
or portend the destruction of the industry itself.”’ 291 U.S. at p. 538. 

All this may be said, and with equal, if not greater force, of the 
conditions and practices in the bituminous coal industry, not only 
at the enactment of this statute in August, 1935, but for many years 
before. Overproduction was at a point where free competition had 
been degraded into anarchy. Prices had been cut so low that profit had 
become impossible for all except a lucky handful. Wages came down 
along with prices and with profits. There were strikes, at times nation- 
wide in extent, at other times spreading over broad areas and many 
mines, with the accompaniment of violence and bloodshed and misery 
and bitter feeling. The sordid tale is unfolded in many a document 
and treatise. During the twenty-three years between 1913 and 1935, 
there were nineteen investigations or hearings by Congress or by spe- 
cially created commissions with reference to conditions in the coal mines. 
The hope of betterment was faint unless the industry could be sub- 
jected to the compulsion of a code. In the weeks immediately preceding 
the passage of this Act the country was threatened once more with a 
strike of ominous proportions. The plight of the industry was not 
merely a menace to owners and to mine workers: it was and had long 
been a menace to the public, deeply concerned in a steady and uniform 
supply of a fuel so vital to the national economy. 

Congress was not condemned to inaction in the face of'price wars 
and wage wars so pregnant with disaster. Commerce had been choked 
and burdened; its normal flow had been diverted from one state to 
another ; there had been bankruptcy and waste and ruin alike for capital 
and for labor. The liberty protected by the Fifth Amendment does not 
include the right to persist in this anarchic riot. ‘‘When industry is 
grievously hurt, when producing concerns fail, when unemployment 
mounts and communities dependent upon profitable production are 
prostrated, the wells of commerce go dry.’’ Appalachian Coals, Ine. v. 
United States, 288 U. 8. 344, 372. The free competition so often figured 
as a social good imports order and moderation and a decent regard 
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for the welfare of the group. . . . After making every allowance for 
difference of opinion as to the most efficient cure, the student of the 
subject is confronted with the indisputable truth that there were ills to 
be corrected, and ills that had a direct relation to the maintenance of 
commerce among the states without friction or diversion. An evil exist- 
ing, and also the power to correct it, the lawmakers were at liberty to 
use their own discretion in the selection of the means. 

(3) Finally, and in answer to the third objection to the statute in 
its price-fixing provisions, there has been no excessive delegation of 
legislative power. The prices to be fixed by the District Boards and the 


Commission must conform to the following standards: . . . The 
standards established by this Act are quite as definite as others that 
have had the approval of this court. . . . Certainly a bench of 


judges, not experts in the coal business, cannot say with assurance that 
members of a commission will be unable, when advised and informed by 
others experienced in the industry, to make the standards® workable, or 
to overcome through the development of an administrative technique 
many obstacles and difficulties that might be baffling or confusing to in- 
experience or ignorance. 

Second: The next inquiry fret be whether Part I of the statute 
which creates the administrative agencies, and Part II, which has to 
do in the main with the price-fixing machinery, as well as preliminary 
sections levying a tax or penalty, are separable from Part III, which 
deals with labor relations in the industry, with the result that what is 
earlier would stand if what is later were to fall. 

Undoubtedly the rules as to labor relations are important provisions 
of the statute. Undoubtedly the law-makers were anxious that provi- 
sions so important should have the foree of law. But they announced 
with all the directness possible for words that they would keep what they 
could have if they could not have the whole. Stabilizing prices would 
go a long way toward stabilizing labor relations by giving the producers 
capacity to pay a living wage. To hold otherwise is to ignore the whole 
history of mining. All in vain have official committees inquired and 
reported in thousands of printed pages if this lesson has been lost. In 
the face of that history the court is now holding that Congress would 
have been unwilling to give the force of law to the provisions of Part II, 
which were to take effect at once, if it could not have Part III, which 
in the absence of agreement between the employers and the miners 
- would never take effect at all. 

A last assault upon the statute is still to be repulsed. The com- 
plainants take the ground that the Act may not coerce them through 
the imposition of a penalty into a seeming recognition or acceptance 
of the code, if any of the code provisions are invalid, however sep- 
arable from others. I cannot yield assent to a position so extreme. 
s The penalty in those circumstances is adopted as a lawful sanc- 
tion to compel submission to a statute having the quality of law. 
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What the code will provide as to wages and hours of labor, or whether 
it will provide anything, is still in the domain of prophecy. The opinion 
of the court begins at the wrong end. To adopt a homely form of words, 
the complainants have been crying before they are really hurt. 

My vote is for affirmance. 

I am authorized to state that Mr. Justice BrANnpzEIs and Mr. Justice 
STONE join in this opinion. 

Notz.—This case should be read in the light of the rejection by the Supreme 
Court of the ‘‘code’’ system provided for in the National Industrial Recovery Act 
and the resulting efforts of the sponsors of the Guffey Act to meet the objections 
found by the Court to the earlier act. The majority Justices reject explicitly the 
doctrine that the ‘‘general government’’ possesses ‘‘inherent power in respect 
of the internal affairs of the states.’? See above, p. 344. By holding the labor 
sections of the Act void, and by ‘urther holding that these were inseparable from 
the price-fixing sections, the majority Justices were able to avoid the necessity of 
passing directly upon the latter. The minority Justices concentrated upon the 
separability of the two sets of provisions, avoiding a decision on the labor sections 
of the Act. 

The Bituminous Coal Act of 1937 re-enacted the price-fixing provisions of the 
Act of 1935. These were held valid in Sunshine Anthracite Coal Co. v. Adkins, 310 
U. 8. 381, 60 S. Ct. 907, 84 L. Ed. 1263 (1940). 


NATIONAL LABOR RELATIONS BOARD v. JONES & LAUGHLIN 
STEEL CORP. 


301 U. S. 1, 57 S. Ct. 615, 81 L. Ed. 893 (1937). 


On Writ of Certiorari to the United States Cireuit Court of Appeals 
for the Fifth Cireuit. 


Mr. Cuer Justice Hucues delivered the opinion of the court. 

In a proceeding under the National Labor Relations Act of 1935, [Act 
of July 5, 1935, 49 Stat. 449, 29 U.S. C. 151] * the National Labor Rela- 
tions Board found that the petitioner, Jones & Laughlin Steel Corpora- 
tion, had violated the Act by engaging in unfair labor practices affecting 
commerce. The proceeding was instituted by the Beaver Valley Lodge 
No. 200, affiliated with the Amalgamated Association of Iron, Steel and 
Tin Workers of America, a labor organization. The unfair labor prac- 
tices charged were that the corporation was discriminating against mem- 
bers of the union with regard to hire and tenure of employment, and was 
coercing and intimidating its employees in order to interfere with their 
self-organization. The discriminatory and coercive action alleged was 
the discharge of certain employees. 

The National Labor Relations Board, sustaining the charge, ordered 
the corporation to cease and desist from such discrimination and coercion, 


* Known popularly as the Wagner Act, 
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to offer reinstatement to ten of the employees named, to make good their 
losses in pay, and to post for thirty days notices that the corporation 
would not discharge or discriminate against members, or those desiring 
to become members, of the labor union. As the corporation failed to 
comply, the Board petitioned the Circuit Court of Appeals to enforce 
the order. The court denied the petition, holding that the order lay 
beyond the range of federal power. 83 F. (2d) 998. We granted 
certiorari. 

The scheme of the National Labor Relations Act—which is too long 
to be quoted in full—may be briefly stated. The first section sets forth 
findings with respect to the injury to commerce resulting from the denial 
by employers of the right of employees to organize and from the refusal 
of employers to accept the procedure of collective bargaining. There 
follows a declaration that it is the policy of the United States to eliminate 
these causes of obstruction to the free flow of commerce.[!] The Act 
then defines the terms it uses, including the terms ‘‘commerce’’ and 
‘affecting commerce.’’ Sec. 2. It creates the National Labor Relations 
Board and prescribes its organization. Secs. 3-6. It sets forth the right 


[1] This section is as follows: 

‘«Section 1. The denial by employers of the right of employees to organize and 
the refusal by employers to accept the procedure of collective bargaining lead to 
strikes and other forms of industrial strife or unrest, which have the intent or the 
necessary effect of burdening or obstructing commerce by (a) impairing the effi- 
ciency, safety, or operation of the instrumentalities of commerce; (b) occurring 
in the current of commerce; (ce) materially affecting, restraining, or controlling the 
flow of raw materials or manufactured or processed goods from or into the chan- 
nels of commerce, or the prices of such materials or goods in commerce; or (d) 
causing diminution of employment and wages in such volume as substantially to 
impair or disrupt the market for goods flowing from or into the channels of com- 
merce. 

‘¢The inequality of bargaining power between employees who do not possess 
full freedom of association or actual liberty of contract, and employers who are 
organized in the corporate or other forms of ownership association substantially 
burdens and affects the flow of commerce, and tends to aggravate recurrent busi- 
ness depressions, by depressing wage rates and the purchasing power of wage 
earners in industry and by preventing the stabilization of competitive wage rates 
and working conditions within and between industries. 

‘¢Experience has proved that protection by law of the right of employees to 
organize and bargain collectively safeguards commerce from injury, impairment, 
or interruption, and promotes the flow of commerce by removing certain recog- 
~ nized sources of industrial strife and unrest, by encouraging practices fundamental 
to the friendly adjustment of industrial disputes arising out of differences as to 
wages, hours, or other working conditions, and by restoring equality of bargaining 
power between employers and employees. 

‘‘It is hereby declared to be the policy of the United States to eliminate the 
causes of certain substantial obstructions to the free flow of commerce and to 
mitigate and eliminate these obstructions when they have occurred by encouraging 
the practice and procedure of collective bargaining and by protecting the exercise 
by workers of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating the terms and 
conditions of their employment or other mutual aid or protection.’’ 
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of employees to self-organization and to bargain collectively through 
representatives of their own choosing. Sec. 7. It defines ‘‘unfair labor 
practices.’’ Sec. 8. It lays down rules as to the representation of em- 
ployees for the purpose of collective bargaining. Sec. 9. The Board is 
empowered to prevent the described unfair labor practices affecting com- 
merce and the Act prescribes the procedure to-that end. The Board is 
authorized to petition designated courts to secure the enforcement of its 
‘order. The findings of the Board as to the facts, if supported by evi- 
dence, are to be conclusive. If either party on application to the court 
shows that additional evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence in the hearings before 
the Board, the court may order the additional evidence to be taken. Any 
person aggrieved by a final order of the Board may obtain a review in 
the designated courts with the same procedure as in the case of an 
application by the Board for the enforcement of its order. Sec. 10. The 
Board has broad powers of investigation. Sec. 11. Interference with 
members of the Board or its agents in the performance of their duties 
is punishable by fine and imprisonment. Sec. 12. Nothing in the Act 
is to be construed to interfere with the right to strike. Sec. 13. There 
is a separability clause to the effect that if any provision of the Act or 
its application to any person or circumstances shall be held invalid, the 
remainder of the Act or its application to other persons or circumstances 
shall not be affected. Sec. 15. The particular provisions which are 
involved in the-instant case will be considered more in detail in the - 
course of the discussion. 

The procedure in the instant case followed the statute. The labor 
union filed with the Board its verified charge. The Board thereupon 
issued its complaint against the respondent alleging that its action in 
discharging the employees in question constituted unfair labor practices 
affecting commerce within the meaning of Section 8, subdivisions (1) 
and (3), and Section 2, subdivisions (6) and (7) of the Act. Respond- 
ent, appearing specially for the purpose of objecting to the jurisdiction 
of the Board, filed its answer. Respondent admitted the discharges, but 
alleged that they were made because of inefficiency or violation of rules 
or for other good reasons and were not ascribable to union membership 
or activities. As an affirmative defense respondent challenged the con- 
stitutional validity of the statute and its applicability in the instant ease. 
Notice of hearing was given and respondent appedred by counsel. The 
Board first took up the issue of jurisdiction and evidence was presented 
by both the Board and the respondent. Respondent then moved to dis- 
miss the complaint for lack of jurisdiction and, on denial of that motion, 
respondent in accordance with its special appearance withdrew from 
further participation in the hearing. The Board received evidence upon 
the merits and at its close made its findings and order. 

Contesting the ruling of the Board, the respondent argues (1) that the 
Act is in reality a regulation of labor relations and not of interstate com- 
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merce; (2) that the Act can have no application to the respondent’s rela- 
tions with its production employees because they are not subject to regu- 
lation by the federal government; and (3) that the provisions of the Act 
violate Section 2 of Article III and the Fifth and Seventh Amendments 
of the Constitution of the United States. 

The facts as to the nature and scope of the business of the Jones & 
Laughlin Steel Corporation have been found by the Labor Board and, so 
far as they are essential to the determination of this controversy, they 
are not in dispute. The Labor Board has found: The corporation is 
organized under the laws of Pennsylvania and has its principal office at 
Pittsburgh. It is engaged in the business of manufacturing iron and 
steel in plants situated in Pittsburgh and nearby Aliquippa, Pennsyl- 
vania. It manufactures and distributes a widely diversified line of steel 
and pig iron, being the fourth largest producer of steel in the United 
States. With its subsidiaries—nineteen in number—it is a completely 
integrated enterprise, owning and operating ore, coal and limestone 
properties, lake and river transportation facilities and terminal railroads 
located at its manufacturing plants. It owns or controls mines in Michi- 
gan and Minnesota. It operates four ore steamships on the Great Lakes, 
used in the transportation of ore to its factories. It owns coal mines in 
Pennsylvania. It operates towboats and steam barges used in carrying 
coal to its factories. It owns limestone properties in various places in 
Pennsylvania and West Virginia. It owns the Monongahela connecting 
railroad which connects the plants of the Pittsburgh works and forms an 
interconnection with the Pennsylvania, New York Central and Balti- 
more and Ohio Railroad systems. It owns the Aliquippa and Southern 
Railroad Company which connects the Aliquippa works with the Pitts- 
burgh and Lake Erie, part of the New York Central system. Much of its 
product is shipped to its warehouses in Chicago, Detroit, Cincinnati and 
Memphis,—to the last two places by means of its own barges and trans- 
portation equipment. In Long Island City, New York, and in New Or- 
leans it operates structural steel fabricating shops in connection with the 
warehousing of semi-finished materials sent from its works. Through 
one of its wholly-owned subsidiaries it owns, leases and operates stores, 
warehouses and yards for the distribution of equipment and supplies for 
drilling and operating oil and gas mills and for pipe lines, refineries and 
pumping stations. It has sales offices in twenty cities in the United 
States and a wholly-owned subsidiary which is devoted exclusively to 
distributing its product in Canada. Approximately 75 per cent. of its 
product is shipped out of Pennsylvania. 

Summarizing these operations, the Labor Board concluded that the 
works in Pittsburgh and Aliquippa ‘‘might be likened to the heart of a 
self-contained, highly integrated body. They draw in the raw materials 
from Michigan, Minnesota, West Virginia, Pennsylvania in part through 
arteries and by means controlled by the respondent; they transform the 
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materials and then pump them out to all parts of the nation through the 
vast mechanism which the respondent has elaborated.’’ 

To carry on the activities of the entire steel industry, 33,000 men mine 
ore, 44,000 men mine coal, 4,000 men quarry limestone, 16,000 men man- 
ufacture coke, 343,000 men manufacture steel, and 83,000 men transport 
its product. Respondent has about 10,000 employees in its Aliquippa 
plant, which is located in a community of about 30,000 persons. 

Practically all the factual evidence in the case, except that which dealt 
with the nature of respondent’s business, concerned its relations with the 
employees in the Aliquippa plant whose discharge was the subject of the 
complaint. These employees were active leaders in the labor union. 
Several were officers and others were leaders of particular groups. Two 
of the employees were motor inspectors; one was a tractor driver; three 
were crane operators; one was a washer in the coke plant; and three were 
laborers. Three other employees were mentioned in the complaint but it 
was withdrawn as to one of them and no evidence was heard on the ac- 
tion taken with respect to the other two. Py 

Furst. The scope of the Act—The Act is challenged in its entirety as 
an attempt to regulate all industry, thus invading the reserved powers 
of the States over their local concerns. It is asserted that the references 
in the Act to interstate and foreign commerce are colorable at best; that 


the Act is nota true regulation of such commerce or of matters which di- ° 


rectly affect it but on the contrary has the fundamental object of placing 
under the compulsory supervision of the federal government all indus- 
trial labor relations within the nation. The argument seeks support in 
the broad words of the preamble (section one) [see Note, p. 355] and in 
the sweep of the provisions of the Act, and it is further insisted that its 
legislative history shows an essential universal purpose in the light of 
which its scope cannot be limited by either construction or by the appli- 
cation of the separability clause. 

If this conception of terms, intent and consequent inseparability were 
sound, the Act would necessarily fall by reason of the limitation upon 
the federal power which inheres in the constitutional grant, as well as be- 
cause of the explicit reservation of the Tenth Amendment. Schechter 
Corporation v. United States, 295 U. S. 495, 549, 550, 554. The author- 
ity of the federal government may not be pushed to such an extreme as 
to destroy the distinction, which the commerce clause itself establishes, 
between commerce ‘‘among the several States’’ and the internal concerns 
of a State. That distinction between what is national and what is local 
in the activities of commerce is vital to the maintenance of our federal 
system. Id. 

But we are not at liberty to deny effect to specific provisions, which 
Congress has constitutional power to enact, by superimposing upon them 
inferences from general legislative declarations of an ambiguous charac- 
ter, even if found in the same statute. The cardinal principle of statu- 
tory construction is to save and not to destroy. We have repeatedly held 
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that as between two possible interpretations of a statute, by one of which 
it would be unconstitutional and by the other valid, our plain duty is to 
adopt that which will save the act. Even to avoid a serious doubt the 
rule is the same. ‘ 

We think it clear that the National Labor Relations Act may be con- 
strued so as to operate within the sphere of constitutional authority. 
The jurisdiction conferred upon the Board, and invoked in this instance, 
is found in Section 10(a), which provides: 

“Sec. 10(a). The Board is empowered, as hereinafter provided, to 
prevent any person from engaging in any unfair labor practice (listed in 
section 8) affecting commerce.”’ 

The critical words of this provision, prescribing the limits of the 
Board’s authority in dealing with the labor practices, are ‘‘affecting 
commerce.”’ eae 

The Act also defines the term ‘‘affecting commerce’’ (sec. 2(7)): 

‘<The term ‘affecting commerce’ means in commerce, or burdening or 
obstructing commerce or the free flow of commerce, or having led or 
tending to lead to a labor dispute burdening or obstructing commerce or 
the free flow of commerce.’ 

This definition is one of exclusion as well as mclusion. The grant of 
authority to the Board does not purport to extend to the relationship be- 
tween all industrial employees and employers. Its terms do not impose 
collective bargaining upon all industry regardless of effects upon inter- 
state or foreign commerce. It purports to reach only what may be 
deemed to burden or obstruct that commerce and, thus qualified, it must 
be construed as contemplating the exercise of control within constitu- 
tional bounds. It is a familiar principle that acts which directly burden 
or obstruct interstate or foreign commerce, or its free flow, are within 
the reach of the congressional power. Acts having that effect are not 
rendered immune because they grow out of labor disputes. See Texas & 
N. O. R. Co. v. Railway Clerks, 281 U. S. 548, 570; Schechter Corpora- 
tion v. United States, supra, pp. 544, 545; Virginian Railway v. System 
Federation, No. 40, 300 U. S. 515. It is the effect upon commerce, not 
the source of the injury, which is the criterion. Second Employers’ Lia- 
bility Cases, 223 U. S. 1, 51. Whether or not particular action does 
affect commerce in such a close and intimate fashion as to be subject to 
federal control, and hence to lie within the authority conferred fipon the 
Board, is left by the statute to be determined as individual cases arise. 
We are thus to inquire whether in the instant case the constitutional 
boundary has been passed. ; 

Second. The unfair labor practices in question.—The unfair labor 
practices found by the Board are those defined in Section 8, subdivisions 
(1) and (3). These provide: i 

“Sec. 8. It shall be an unfair labor practice for an employer— 

*‘(1) To interfere with, restrain, or coerce employees in the exercise 
of thé rights guaranteed in section 7. 
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‘*(3) By discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discourage mem- 
bership in any labor organization. oy 

Section 8, subdivision (1), refers to Section 7, which is as follows: 

‘‘Sec. 7. Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in concerted activities, 
for the purpose of collective bargaining or other mutual aid or protec- 
tion.’’ 

Thus, in its present application, the statute goes no further than to 
safeguard the right of employees to self-organization and to select repre- 
sentatives of their own choosing for collective bargaining or other mu- 
tual protection without restraint or coercion by their employer. 

That is a fundamental right. Employees have as clear a right to 
organize and select their representatives for lawful purposes as the 
respondent has to organize its business and select its own officers and 
agents. Discrimination and coercion to prevent the free exercise of the 
right of employees to self-organization and representation is a proper 
subject for condemnation by competent legislative authority. Long ago 
we stated the reason for labor organizations. We said that they were 
organized out of the necessities of the situation; that a single employee 
was helpless in dealing with an employer; that he was dependent ordi- 
narily on his daily wage for the maintenance of himself and family; that 
if the employer refused to pay him the wages that he thought fair, he 
was nevertheless unable to leave the employ and resist arbitrary and un- 
fair treatment; that union was essential to give laborers opportunity to 
deal on an equality with their employer. American Steel Foundries v. 
Tri-City Central Trades Council, 257 U. S. 184, 209. We reiterated 
these views when we had under consideration the Railway Labor Act of 
1926. Fully recognizing the legality of collective action on the part of 
employees in order to safeguard their proper interests, we said that Con- 
gress was not required to ignore this right but could safeguard it. Con- 
gress could seek to make appropriate collective action of employees an 
instrument of peace rather than of strife. We said that such collective 
action would be a mockery if representation were made futile by inter- 
ference with freedom of choice. Hence the prohibition by Congress of 
interference with the selection of representatives for the purpose of 
negotiation and conference between employers and employees, ‘‘instead 
of being an invasion of the constitutional right of either, was based on 
the recognition of the rights of both.’’ Texas & N. O. R. Co. v. Railway 
Clerks, supra. We have reasserted the same principle in sustaining the 
application of the Railway Labor Act as amended in 1934. Virginian 
Railway Co. v. System Federation, No. 40, supra. 

Third. The application of the act to employees engaged in produc- 
tion —The principle involved.—Respondent says that whatever may be 
said of employees engaged in interstate commerce, the industrial rela- 
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tions and activities in the manufacturing department of respondent’s 
enterprise are not subject to federal regulation. The argument rests 
upon the proposition that manufacturing in itself is not commerce. Kidd 
v. Pearson, 128 U. S. 1, 20, 21; United Mine Workers v. Coronado Co., 
259 U. S. 344, 407, 408; Oliver Iron Co. v. Lord, 262 U. S. 172, 178; 
United Leather Workers v. Herkert, 265 U. S. 457, 465; Industrial Asso- 
ciation v. United States, 268 U. S. 64, 82; Coronado Co. v. United Mine 
Workers, 268 U. S. 295, 310; Schechter Corporation v. United States, 
supra, p. 547; Carter .v. Carter Coal Co., 298 U. S. 238, 304, 317, 327. 

The Government distinguishes these cases. The various parts of re- 
spondent’s enterprise are described as interdependent and as thus in- 
volving ‘‘a great movement of iron ore, coal and limestone along well- 
defined paths to the steel mills, thence through them, and thence in the 
form of steel products into the consuming centers of the country—a 
definite and well-understood course of business.’’ It is urged that these 
activities constitute a ‘‘stream’’ or ‘‘flow’’ of commerce, of which the 
Aliquippa manufacturing plant is the focal point, and that industrial 
strife at that point would cripple the entire movement. Reference is 
made to our decision sustaining the Packers and Stockyards Act. Staf- 
ford v. Wallace, 258 U.S. 495. The Court found that the stockyards 
were but a ‘‘throat’’ through which the current of commerce flowed and 
the transactions which there occurred could not be separated from that 
movement. Hence the sales at the stockyards were not regarded as 
merely local transactions, for while they created ‘‘a local change of 
title’’ they did not ‘‘stop the flow,’’ but merely changed the private 
interests in the subject of the current. 

Respondent contends that the instant case presents material distine- 
tions. Respondent says that the Aliquippa plant is extensive in size 
and represents a large investment in buildings, machinery and equip- 
ment. The raw materials which are brought to the plant are delayed for 
long periods and, after being subjected to manufacturing processes ‘‘are 
changed substantially as to character, utility and value.’’ The finished 
products which emerge “‘are to a large extent manufactured without 
reference to pre-existing orders and contracts and are entirely different 
from the raw materials which enter at the other end.’’ Fea 

We do not find it necessary to determine whether these features of 
defendant’s business dispose of the asserted analogy to the ‘‘stream of 
commerce’’ cases. The instances in which that metaphor has been used 
are but particular, and not exclusive, illustrations of the protective 
power which the Government invokes in support of the present Act. 
The congressional authority to protect interstate commerce from burdens 
and obstructions is not limited to transactions which ean be deemed to 
be an essential part of a ‘‘flow’’ of interstate or foreign commerce. 
Burdens and obstructions may be due to injurious action springing from 
other sources. The fundamental principle is that the power to regulate 
commerce is the power to enact ‘‘all appropriate legislation’’ for ‘‘its 
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protection and advancement’’ . . . ; to adopt measures ‘‘to promote 
its growth and insure its safety’? . . . ; ‘‘to foster, protect, control 
and restrain.’”? . . . That power is plenary and may be exerted to 
protect interstate commerce ‘‘no matter what the source of the dangers 
which threaten it.’ . . . Although activities may be intrastate in 
character when separately considered, if they have such a close and sub- 
stantial relation to interstate commerce that their control is essential 
or appropriate to protect that commerce from burdens and obstructions, 
Congress cannot be denied the power to exercise that control. 
Undoubtedly the scope of this power must be considered in the light of 
our dual system of government and may not be extended so as to embrace 
effects upon interstate commerce so indirect and remote that to embrace 
them, in view of our complex society, would effectually obliterate the 
distinction between what is national and what is local and create a com- 
pletely centralized government. . . . The question is necessarily 
one of degree. 

That intrastate activities, by reason of close and intimate relation to 
interstate commerce, may fall within federal control is demonstrated in 
the case of carriers who are engaged in both interstate and intrastate 
transportation. There federal control has been found essential to secure 
the freedom of interstate traffic from interference or unjust discrimina- 
tion and to promote the efficiency of the interstate service. The Shreve- 
port Case, 234 U. S. 342, 351, 352; Wisconsin Railroad Commission v. 
Chicago, B. & Q. R. Co., 257 U. S. 563, 588. . . . It is said that this 
exercise of federal power has relation to the maintenance of adequate in- 
strumentalities of interstate commerce. But the agency is not superior 
to the commerce which uses it. The protective power extends to the 
former because it exists as to the latter. 

The close and intimate effect which brings the subject within the reach 
of federal power may be due to activities in relation to productive in- 
dustry although the industry when separately viewed is local. This has 
been abundantly illustrated in the application of the federal Anti-Trust 
Act. In the Standard Oil and American Tobacco eases, 221 U.S. 1, 106, 
that statute was applied to combinations of employers engaged in pro- 
ductive industry. 

Upon the same panei the Anti-Trust Act has been applied to the 
conduct of employees engaged in production. Loewe v. Lawlor, 208 U. 
8S. 274; Coronado Coal Co. v. United Mine Workers, supra; Bedford 
Cut Stone Co. v. Stonecutters Association, 274 U. S. 29. 

It is thus apparent that the fact that the employees here concerned 
were engaged in production is not determinative., The question remains 
as to the effect upon interstate commerce of the labor practice involved. 
In the Schechter case, supra, we found that the effect there was so remote 
as to be beyond the federal power. To find ‘‘immediacy or directness’’ 
there was to find it ‘‘almost everywhere,’’ a result inconsistent with the 
maintenance of our federal system. In the Carter case, supra, the Court 
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was of the opinion that the provisions of the statute relating to produc- 
tion were invalid upon several grounds,—that there was improper dele- 
gation of legislative power, and that the requirements not only went 
beyond any sustainable measure of protection of interstate commerce 
but were also inconsistent with due process. These cases are not con- 
trolling here. 

Fourth. Effects of the unfair labor practice in respondent’s enter- 

prise.—Giving full weight to respondent’s contention with respect to a 
break in the complete continuity of the ‘‘stream of commerce’’ by reason 
of respondent’s manufacturing operations, the fact remains that the 
stoppage of those operations by industrial strife would have a most 
serious effect upon interstate commerce. In view of respondent’s far- 
flung activities, it is idle to say that the effect would be indirect or 
remote. _It is obvious that it would be immediate and might be catas- 
trophic. We are asked to shut our eyes to the plainest facts of our 
national life and to deal with the question of direct and indirect effects 
in an intellectual vacuum. Because there may be but indirect and re- 
mote effects upon interstate commerce in connection with a host of local 
enterprises throughout the country, it does not follow that other indus- 
trial activities do not have such a close and intimate relation to interstate 
commerce as to make the presence of industrial strife a matter of the 
most urgent national concern. When industries organize themselves on 
a national scale, making their relation to interstate commerce the dom- 
inant factor in their activities, how can it be maintained that their in- 
dustrial labor relations constitute a forbidden field into which Congress’ 
may not enter when it is necessary to protect interstate commerce from 
the paralyzing consequences of industrial war? We have often said that 
interstate commerce itself is a practical conception. It is equally true 
that interferences with that commerce must be appraised by a judgment 
that does not ignore actual experience. 
_ Experience has abundantly demonstrated that the recognition of the 
right of employees to self-organization and to have representatives of 
their own choosing for the purpose of collective bargaining is often an 
essential condition of industrial peace. Refusal to confer and negotiate 
has been one of the most prolific causes of strife. This is such an out- 
standing fact in the history of labor disturbances that it is a proper 
subject of judicial notice and requires no citation of instances. 

These questions have frequently engaged the attention of Congress 
and have been the subject of many inquiries. The steel industry is one 
of the great basic industries of the United States, with ramifying activi- 
ties affecting interstate commerce at every point. The Government aptly 
refers to the steel strike of 1919-1920 with its far-reaching consequences. 
The fact that there appears to have been no major disturbance in that 
industry in the more recent period did not dispose of the possibilities 
of future and like dangers to interstate commerce which Congress was 
entitled to foresee and to exercise its protective power to forestall. It is 
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not necessary again to detail the facts as to respondent’s enterprise. 
Instead of being beyond the pale, we think that it presents in a most 
striking way the close and intimate relation which a manufacturing 
industry may have to interstate commerce and we have no doubt that 
Congress had constitutional authority to safeguard the right of respond- . 
ent’s employees to self-organization and freedom in the choice of repre- 
sentatives for collective bargaining. 

Fifth. The means which the Act employs——Questions under the due 
process clause and other constitutional restrictions—Respondent asserts 
its right to conduct its business in an orderly manner without being 
subjected to arbitrary restraints. What we have said points to the 
fallacy in the argument. Employees have their correlative right to or- 
ganize for the purpose of securing the redress of grievances and to 
promote agreements with employers relating to rates of pay and con- 
ditions of work. ' 

The Act does not compel agreements between employers and em- 
ployees. It does not compel any agreement whatever. It does not pre- 
vent the employer ‘‘from refusing to make a collective contract and 
hiring individuals on whatever terms’’ the employer ‘‘may by unilateral 
action determine.’’ The Act expressly provides in Section 9 (a) that 
any individual employee or a group of employees shall have the right 
at any time to present grievances to their employer. The theory of the 
Act is that free opportunity for negotiation with accredited representa- 
tives of employees is likely to promote industrial peace and may bring 
about the adjustments and agreements which the Act in itself does not at- 
tempt to compel. As we said in Texas & N. O. R. Co. v. Railway Clerks, 
supra, and repeated in Virginian Railway Co. v. System Federation, No. 
40, the cases of Adair v. United States, 208 U. S. 161, and Coppage v. 
Kansas, 236 U. 8. 1, are inapplicable to legislation of this character. 
The Act does not interfere with the normal exercise of the right of the 
employer to select its employees or to discharge them. The employer 
may not, under cover of that right, intimidate or coerce its employees 
with respect to their self-organization and representation, and, on the 
other hand, the Board is not entitled to make its authority a pretext for 
interference with the right of discharge when that right is exercised for 
other reasons than such intimidation and coercion. The true purpose is 
the subject of investigation with full opportunity to show the facts. It 
would seem that when employers freely recognize the right of their 
employees to their own organizations and their unrestricted right of 
representation there will be much less occasion for, controversy in respect 
to the free and appropriate exercise of the right of selection and dis- 
charge. 

The Act has been criticised as one-sided in its application; that it 
subjects the employer to supervision and restraint and leaves untouched 
the abuses for which employees may be responsible. That it fails to pro- 
vide a more comprehensive plan,—with better assurances of fairness to | 


/ 
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both sides and with increased chances of success in bringing about, if 
not compelling, equitable solutions of industrial disputes affecting inter- 
state commerce. But we are dealing with the power of Congress, not 
with a particular policy or with the extent to which policy should go. 
We have frequently said that the legislative authority, exerted within 
its proper field, need not embrace all the evils within its reach. The 
Constitution does not forbid ‘‘cautious advance, step by step,’’ in deal- 
ing with the evils which are exhibited in activities within the range of 
legislative power. . . . The question in such cases is whether the leg- 
islature, in what it does prescribe, has gone beyond constitutional limits. 
The procedural provisions of the Act are assailed. But these pro- 
visions, as we construe them, do not offend against the constitutional 
requirements governing the creation and action of administrative bodies. 
Our conelusion is that the order of the Board was within its compe- 
tency and that the Act is valid as here applied. The judgment of the 
Circuit Court of Appeals is reversed and the cause is remanded for 
further proceedings in conformity with this opinion. re 


e 


¢ 
Mr. Justice McReEyNoups delivered the following dissenting opinion. 
Mr. Justice VAN DEvANTER, Mr. Justice SUTHERLAND, Mr. JusTIcE 
Butter and I are unable to agree with the decisions just announced 
[including, with the Jones & Laughlin Case, the decisions in National 
Labor Relations Board v. Fruehauf Trailer Co. and National Labor 
Relations Board v. Friedman-Harry Marks Clothing Co.J.1 . . . 
The Court as we think departs from well-established principles fol- 
lowed in Schechter v. The United States, 295 U. 8. 495 (May, 1935) 
and Carter v. Carter Coal Co., 298 U. S. 2388 (May, 1936). Upon the 
authority of those decisions, the Circuit Courts of Appeals of the Fifth, 
Sixth and Second Circuits in the causes now before us have held the 
power of Congress under the commerce clause does not extend to rela- 
tions between employers and their employees engaged in manufacture, 
and therefore the Act conferred upon the National Labor Relations 


1In National Labor Relations Board v. Fruehauf Trailer Co., 301 U. S. 49, 57 
S. Ct. 642, 81 L. Ed. 918 (1937), involving the application of the Labor Relations 
Act to a corporation engaged in the manufacture and sale of commercial trailers 
which maintained branch sales offices in different states and which was found by the 
Board to be engaged in unfair labor practices under the terms of the Act, the court 
held that the principles stated in the Jones & Laughlin case were applicable and 
reversed a decree of the Cireuit Court of Appeals which had refused to enforce an 
order of the Board. 

In National Labor Relations Board v. Friedman-Harry Marks Clothing Co., 301 
U. S. 58, 57 S. Ct. 645, 81 L. Ed. 921 (1937), the principles of the Jones & Laughlin 
case were applied to a Virginia corporation engaged in the purchase of raw 
materials and the manufacture, sale and distribution of men’s clothing, and selling 
a large part of its goods to customers outside the state. 
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Board no authority in respect of matters covered by the questioned 
orders. . . . No decision or judicial opinion to the contrary has 
been cited, and we find none. Every consideration brought forward to 
uphold the Act before us was applicable to support the Acts held uncon- 
stitutional in causes decided within two years. And the lower courts 
rightly deemed them controlling. ‘ 

The three respondents happen to be manufacturing concerns—one 
large, two relatively small. The Act is now applied to each upon grounds 
common to all. Obviously what is determined as to these concerns may 
gravely affect a multitude of employers who engage in a great variety 
of private enterprises—mercantile, manufacturing, publishing, stock- 
raising, mining, etc. It puts into the hands of a Board power of control 
over purely local industry beyond anything heretofore deemed per- 
missible. 

[The Justice here reprints the decisions of the three Circuit Courts: 
83 F. (2d) 998, 85 F. (2d) 391, 85 F. (2d) 1.] 


Af 


In each cause the Labor Board formulated and then sustained a charge 
of unfair labor practices towards persons employed only in production. 
It ordered restoration of discharged employees to former positions with 
payment for. losses sustained. 


RAD 


The precise question for us to determine is whether in the cireum- 
stances disclosed Congress has power to authorize what the Labor Board 
commanded the respondent to do. 

The argument in support of the Board affirms: ‘‘Thus the validity 
of any specific application of the preventive measures of this Act de- 
pends upon whether industrial strife resulting from the practices in the 
particular enterprise under consideration would be of the character 
which Federal power could control if it occurred. If strife in that enter- 
prise could be controlled, certainly it could be prevented.’’ 

Manifestly that view of Congressional power would extend it into 
almost every field of human industry. : 

Any effect on interstate commerce by the discharge of employees 
shown here, would be indirect and remote in the highest degree, as con- 
sideration of the facts will show. In No. 419 [National Labor Relations 
Board v. Jones & Laughlin Steel Corp.] ten men out of ten thousand 
were discharged; in the other cases only a few. The immediate effect 
in the factory may be to create discontent among all those employed 
and a strike may follow, which, in turn, may result in reducing produc- 
tion, which ultimately may reduce the volume of goods moving in inter- 
state commerce. By this chain of indirect and progressively remote 
events we finally reach the evil with which it is said the legislation under 
consideration undertakes to deal. A more remote and indirect inter- 
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ference with interstate commerce or a more definite invasion of the 
powers reserved to the states is difficult, if not impossible, to imagine. 
The Constitution still recognizes the existence of States with inde- 
structible ‘powers; the Tenth Amendment was supposed to put them 
beyond controversy. 
VIII. 


That Congress has power by appropriate means, not prohibited by 
the Constitution, to prevent direct and material interference with the 
conduct of interstate commerce is settled doctrine. But the interference 
struck at must be direct and material, not some mere possibility con- 
tingent on wholly uncertain events; and there must be no impairment of 
rights guaranteed. A state by taxation on property may indirectly but 
seriously affect the cost. of transportation; it may not lay a direct tax 
upon the receipts from interstate transportation. The first is an indirect 
effect, the other direct. 

The things inhibited by the Haver Act relate to the management of a 
manufacturing plant—something distinct from commerce and subject 
to the authority of the state. And this may not be abridged because of 
some vague possibility of distant interference with commerce. 

The right to contract is fundamental and includes the privilege ‘of 
selecting those with whom one is willing to assume contractual relations. 
This right is unduly abridged by the Act now upheld. <A private owner 
is deprived of power to manage his own property by freely selecting 
those to whom his manufacturing operations are to be entrusted. We 
think.this cannot lawfully be done in circumstances like those here 
disclosed, 

It seems clear to us that Congress has transcended the powers granted. 


Nore.—It is clear that the instant case overruled the Carter Coal Co. case de- 
cided the previous year, as was pointed out by the minority justices. The majority 
justices, however, preferred to develop their argument independently of the Carter 
case. It should be noted that the minority justices in the Carter case had, by 
the accession of Justice Roberts, now become the majority. 

In Associated Press v. National Labor Relations Board, 301 U. S. 103, 57 S. 
Ct. 650, 81 L. Ed. 953 (1937), involving the application of the Natiénal Labor 
Relations Act to the discharge by the Associated Press of an employee in the news 
department of its New York office, the Court held that the Associated Press was 
engaged in interstate commerce and that in consequence Congress might protect 
the right of collective bargaining on the part of its employees. See below, p. 510. 

It is important to observe that in the Jones & Laughlin case, as in the other 
four cases decided in connection with it, the Court was careful to examine the 
precise facts of the case and to determine in the particular instance whether upon 
the basis of the facts found there was in reality an interference with or obstruction 
of interstate commerce. The question of ‘‘direct’’ or ‘‘indirect’’ effect upon 
interstate commerce was, as the Court said, not dealt with ‘‘in an intellectual 
vacuum,’’ but as ‘‘a practical conception.’’ Hence the description of the facts 
of the case “pis in the opinion becomes of primary importance in studying the 
reasoning of the Court. 

Recent applications of the Wagner Act may be seen in Santa Cruz Fruit Pack- 
ing Company v. National Labor Relations Board, 303 U. S. 453, 58°S. Ct. 656, 
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82 L. Ed. 954 (1938), where the act was applied to labor disputes in a California 
factory which shipped only thirty-seven per cent of its goods out of the State; 
in Consolidated Edison Co. v. National Labor Relations Board, 305 U. S. 197, 
59 S. Ct. 206, 83 L. Ed. 126 (1938), where the effects of the disruption of the 
business of the company by strikes would be beyond the local area in which the 
electrical energy was produced and sold. 

In Phelps Dodge Corporation v. National Labor Relations Board, 313 U. S. 177, 
61 S. Ct. 845, 85 L. Ed. 1271 (1941), the question was presented whether an, em- 
ployer subject to the Act might refuse to hire employees solely because of their 
affiliations with a labor union. The Court held that discrimination against union 
men at the time of hiring was equally contrary to the purposes of the law. ‘‘The 
effect of such discrimination,’’ it said, ‘‘is not confined to the actual denial of em- 
ployment; it inevitably operates against the whole idea of the legitimacy of organi- 
zation. In a word, it undermines the principle which, as we have seen, is recog- 
nized as basic to the attainment of industrial peace.’’ Separate dissents were 
entered, two of the justices maintaining that Congress had not authorized the Board 
‘*to order the employer to hire applicants for work who have never been in his 
employ and to compel him to give them ‘back pay.’ ”’ ; 


MULFORD v. SMITH. \ 
307 U.S. 38, 59 S. Ct. 648, 83 L. Ed. 1092 (1939). 


Appeal from the District Court of the United States for the Middle 
District of Georgia. 


Mr. Justic&é Roperts delivered the opinion of the court. 

The appellants {[Mulford et al.] producers of flue-cured tobacco, assert 
that the Agricultural Adjustment Act of 1938, is unconstitutional as it 
affects their 1938 crop.- 

The portions of the statute involved are those included in Title III, 
providing marketing quotas for flue-cured tobacco. The Act directs that 
when the supply is found to exceed the level defined in the Act as the 
‘‘reserve supply level’’ a national marketing quota shall become effective 
which will permit enough flue-cured tobacco to be marketed during the 
ensuing marketing year to maintain the supply at the reserve supply 
level. The quota is to be apportioned to the farms on which tobacco is 
grown. Penalties are to be paid by tobacco auction warehousemen for 
marketing tobacco from a farm in excess of its quota. 

Section 311 is a finding by the Congress that the marketing of tobacco 
is a basic industry which directly affects interstate and foreign com- 
merce; that stable conditions in such marketing are necessary to the 
general welfare; that tobacco is sold on a national market and it and 
its products move almost wholly in interstate and foreign commerce; 
that without federal assistance the farmers are unable to bring about 
orderly marketing, with the consequence that abnormally excessive 
supplies are produced and dumped indiscriminately on the national 
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market; that this disorderly marketing of excess supply burdens and 
obstructs interstate and foreign commerce, causes reduction in prices , 
and consequent injury to commerce, creates disparity between the 
prices of tobacco in interstate and foreign commerce and the prices of 
industrial products in such commerce, and diminishes the volume of 
interstate commerce in industrial products; and that the establishment 
of quotas as provided by the Act is necessary and appropriate to pro- 
mote, foster and obtain an orderly flow of tobacco in interstate and 
foreign commerce. 

There is no provision for continuous regulation of tobacco market- 
ing, but, by Section 312(a), regulation becomes effective in any year 
only if, on November 15th, the Secretary finds that the total supply of 
tobacco as of July Ist exceeded the reserve supply level which is defined 
in the Act. If he so finds, he shall, by December ist, proclaim the total 
supply and a national marketing quota shall be in effect throughout 
the marketing year which commences the following July 1st. The quota 
is to be the amount which the Secretary finds will make available during 
the ensuing marketing year a supply of tobacco equal to the reserve 
supply level. As it was not passed until after November 15, 1937, the 
Act provided, with respect to the marketing year beginning July 1, 
1938, for which the quotas mvolved in this case were in effect, that 
the determination and proclamation of the national marketing quota 
should be made within fifteen days after the statute’s approval. 

Within thirty days after proclamation, the Secretary is to conduct 
a referendum of the producers of the crop of the preceding year to 
ascertain whether they favor or oppose the imposition of a quota. If 
more than one-third oppose, the Secretary is to proclaim the result be- 
fore January Ist and the quota is not to be effective. 

By Section 313(a) it is directed that the quota is to be first appor- 
tioned among the states based on the total quantity of tobacco produced 
in each state during the five years immediately preceding the year in 
question, plus the normal production of any acreage diverted under any 
agricultural adjustment and conservation program in any of the years. 

A limit is set below which the quota of any state may not be 
reduced. , 

The Act: provides for the apportionment of the state allotment 
amongst the farms which produced tobacco in the current year or have 
produced previously in one or more of the four preceding years. Ap- 
portionment to these farms is to be made on the basis of past marketing, . 
after due allowance for drought, flood, hail, and other abnormal weather 
conditions, plant bed and other diseases, land, labor, and equipment 
available for the production of tobacco, crop-rotation practices, and soil 
and other physical factors affecting production. A limit is fixed be- 
low which the adjustment may not reduce the production of a given 
farm. Allotment to new tobacco farms is to be made on a slightly differ- 
ent basis. 
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Apportionment of the quota amongst individual farms is to be by 
local committees of farmers according to standards’ prescribed in the 
Act, amplified by regulations and instructions issued by the Secretary. 
Each farmer is to be notified of his marketing quota and the quotas of 
individual farms are.to be kept available for public inspection in the 
county or district where the farm is located. If the farmer is dis- 
satisfied with his allotment he may have his quota reviewed by a local 
review committee, and, if dissatisfied with the determination of that 
committee, he may obtain judicial review. 

Section 314 provides that if tobacco in excess of the quota for the 
farm on which the tobacco is produced is marketed through a ware- 
houseman, the latter must pay to the Secretary a penalty equal to 
fifty per cent. of the market price of the excess, and may deduct an 
amount equivalent to the penalty from the price paid the producer. 


A few days before the 1938 auction sales were to take place, the 
appellants, who produce flue-cured tobacco in southern Georgia and 
northern Florida, filed a bill in equity in a Georgia state court against 
local warehousemen [Nat Smith et al.] to restrain them from deducting 
penalties under the Act from the sales price of tobacco to be sold at 
their auction warehouses on behalf of appellants. The bill alleged 
that the Act. is unconstitutional; that it illegally commands the defend- 
ants to deduct penalties, pay them over to the Secretary, who must 
cover them into the treasury of the United States; that, if the defendants 
should make the required payments, the amounts paid by them would 
aggregate so large a sum that they would be unable to satisfy judg- 
ments in actions brought to recover the illegal payments. The court 
granted a preliminary injunction and ordered the defendant warehouse- 
men to pay the amounts of the penalties into the registry of the court. 
The cause was removed to the United States District Court for the 
Middle District of Georgia. The District Court continued the injune- 
tion, modified the order to require the payments to be made into its 
registry, the auction sales were held, and payments into the court were 
made. The United States was permitted to intervene as a defendant. 
The warehousemen and the United States filed answers. The cause 
was set down before a court consisting of three judges, which heard 
it on a stipulation of facts and entered a decree dismissing the bill. 


The appellants plant themselves upon three propositions: (1) that 
the Act is a statutory plan to control agricultural production and, 
therefore, beyond the powers delegated to Congress; (2) that the 
standard for calculating farm quotas is uncertain, vague, and in- 
definite, resulting in an unconstitutional delegation of legislative power 
to the Secretary; (3) that, as applied to appellants’ 1938 crop, the Act 
takes their property without due process of law. 
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First. The statute does not purport to control production. It sets 
no limit upon the acreage which may be planted or produced and 
imposes no penalty for the planting and producing of tobacco in ex- 
cess of the marketing quota. It purports to be solely a regulation of 
interstate commerce, which it reaches and affects at the throat where 
tobacco enters the stream of commerce,—the marketing warehouse. The 
record discloses that at least two-thirds of all flue-cured tobacco sold at 
auction warehouses is sold for immediate shipment to an interstate or 
foreign destination. In Georgia nearly one hundred per cent. of the 
tobacco so sold is purchased by extrastate purchasers. In markets 
where tobacco is sold to both interstate and intrastate purchasers it is 
not known, when the grower places his tobacco on the warehouse floor 
for sale, whether it is destined for interstate or intrastate commerce. 
Regulation to be effective, must, and therefore may constitutionally, 
apply to all sales. This court has recently declared that sales of tobacco 
by growers through warehousemen to purchasers for removal outside 
the state constitute interstate commerce. Any rule, such as that em- 
bodied in the Act, which is intended to foster, protect and conserve 
that commerce, or to prevent the flow of commerce from working harm 
to the people of the nation, is within the competence of Congress. 
Within these limits the exercise of the power, the grant being unlimited 
in its terms, may lawfully extend to the absolute prohibition of such 
commerce, and a fortiori to hmitation of the amount of a given com- 
modity which may be transported in such commerce. The motive of 
Congress in exerting the power is irrelevant to the validity of the legis- 
lation. 

The provisions of the Act under review constitute a regulation of 
interstate and foreign commerce within the competency of Congress 
under the power delegated to it by the Constitution. 

Second. The appellants urge that the standard for allotiins farm 
quotas is so uncertain, vague, and indefinite that it amounts to a dele- 
gation of legislative power to an executive officer and thus violates the 
Constitutional requirement that laws shall be enacted by the Congress. 

What has been said in summarizing the provisions of the Act suffi- 
ciently discloses that definite standards are laid down for the govern- 
ment of the Secretary, first, in fixing the quota and, second, in’ its 
allotment amongst states and farms. . . . This is not to confer un- 
restrained arbitrary power on an executive officer. In this aspect the 
Act is valid within the decisions of this court respecting delegation to 
administrative officers. 

Third. Yn support of their contention that the Act, as applied to 
the crop year 1938, deprives them of their property without due process 
of law in violation of the Fifth Amendment, the appellants rely on the 
following undisputed facts. 
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[The Court here considers and dismisses the argument that the stat- 
ute operated retroactively against farmers who had expended money 
and labor upon their crops before knowing the quotas to be assigned 
to them. ] 


The decree is affirmed. 


Mr. Justice BurTuER, dissenting. 

The penalty is laid on the farmer to reMent production in excess 
of his quota. Itis therefore invalid. 

If the penalty is imposed for marketing in interstate commerce, it 
is a regulation not authorized by the commerce clause. 

To impose penalties for marketing in excess of quotas not disclosed 
before planting and cultivation is to deprive plaintiffs of their liberty 
and property without due process of law. 


The judgment of the district court should be reversed. 


Mr. Justice McREyNoLDs concurs in this opinion. 


UNITED STATES v. DARBY. 
312 U. S. 100, 61 S. Ct. 451, 85 L. Ed. 609 (1941). 


Appeal from the District Court of the United States for the Southern 
District of Georgia. 


Mr. Justice Stone delivered the opinion of the court. 

The two principal questions raised by the record in this ease are, 
first, whether Congress has constitutional power to prohibit the ship- 
ment in interstate commerce of lumber manufactured by employees 
whose wages are less than a prescribed minimum or whose weekly hours 
of labor at that wage are greater than a prescribed maximum, and, 
second, whether it has power to prohibit the employment of workmen 
in the production of goods ‘‘for interstate commerce’’ at other than 
prescribed wages and hours. A subsidiary question is whether in con- 
nection with such prohibitions Congress can require the employer sub- 
ject to them to keep records showing the hours worked each day and 
week by each of his employees including those engaged ‘‘in the produc- 
tion and manufacture of goods to wit, lumber, for ‘interstate com- 
merce.’ ”’ 

Appellees [Darby Lumber Co.] demurred to an indictment found in 
the district court for southern Georgia charging them with violation of 
§$15(a) (1) (2) and (5) of the Fair Labor Standards Act of 1938; 
52 Stat. 1060, 29 U. S. C. § 201, et seg. The district court sustained 
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the demurrer and quashed the indictment and the case comes here on 
direct appeal under § 238 of the Judicial Code as amended, 28 U. S. C. 
§ 345, and § 682, Title 18 U. S. C., 34 Stat. 1246, which authorizes an 
appeal to’ this Court when the judgment sustaining the demurrer ‘‘is 
based on the validity or construction of the statute upon which the 
indictment is founded’’. Y 

The Fair Labor Standards Act set up a comprehensive legislative 
scheme for preventing the shipment in interstate commerce of certain 
products and commodities produced in the United States under labor 
conditions as respects wages and hours which fail to conform to stand- 
ards set up by the Act. Its purpose, as we judicially know from the 
declaration of policy in § 2(a) of the Act, and the reports of Con- 
gressional committees proposing the legislation, . . . is to exclude 
from interstate commerce goods produced for the commerce and to pre- 
vent their production for interstate commerce, under conditions detri- 
mental to the maintenance of the minimum standards of living necessary 
for health and general well-being; and to prevent the use of interstate 
commerce as the means of competition in the distribution of goods so 
produced, and as the means of spreading and perpetuating such sub- 
standard labor conditions among the workers of the several states. The 
Act also sets up an administrative procedure whereby those standards 
may from time to time be modified generally as to industries subject 
to the Act or within an industry in accordance with specified standards, 
by an administrator acting in collaboration with ‘‘Industry Committees’’ 
appointed by him. 

Section 15 of the statute prohibits certain specified acts and § 16(a) 
punishes willful violation of it by a fine of not more than $10,000 and 
punishes each conviction after the first by imprisonment of not more 
than six months or by the specified fine or both. Section 15(a) (1) 
makes unlawful the shipment in interstate commerce of any goods ‘‘in 
the production of which any employee was employed in violation of sec- 
tion 6 or section 7’’, which provide, among other things, that during 
the first year of operation of the Act a minimum wage of 25 cents per 
hour shall be paid to employees ‘‘engaged in [interstate] commerce or 
the production of goods for [interstate] commerce,’’ § 6, and that the 
maximum hours of employment for employees ‘‘engaged in commerce 
or the production of goods for commerce’’ without increased compensa- 
tion for overtime, shall be forty-four hours a week. §7. 

The indictment charges that appellees are engaged, in the state of 
Georgia, in the business of acquiring raw materials, which they manu- 
facture into finished lumber with the intent, when manufactured, to 
ship it in interstate commerce to customers outside the state, and that 
they do in fact so ship a large part of the lumber so produced. ; 

The demurrer, so far as now relevant to the appeal, challenged the 
validity of the Fair Labor Standards Act under the Commerce Clause 
and the Fifth and Tenth Amendments. The district court quashed 
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the indictment in its entirety upon the broad grounds that the Act, , 
which it interpreted as a regulation of manufacture within the states, 
is unconstitutional. It declared that manufacture is not interstate 
commerce and that the regulation by the Fair Labor Standards Act of 
wages and hours of employment of those engaged in the manufacture of 
goods which it is integded at the time of production ‘‘may or will be’’ 
after production ‘‘sold in interstate commerce in part or in whole’”’ is 
not within the congressional power to regulate interstate commerce. 

The effect of the court’s decision and judgment are thus to deny the 
power of Congress to prohibit shipment in interstate commerce of 
lumber produced for interstate commerce under the proscribed sub- 
standard labor conditions of wages and hours, its power to penalize the 
employer for his failure to conform to the wage and hour provisions 
in the case of employees engaged in the production of lumber which 
he intends thereafter to ship in interstate commerce in part or.in whole 
according to the normal course of his business and its power to compel 
him to keep records of hours of employment as required by the statute 
and the regulations of the administrator. : 

The prohibition of shipment of the proscribed goods in interstate 
commerce. Section 15(a) (1) prohibits, and the indictment charges, 
the shipment in interstate commerée, of goods produced for interstate 
commerce by employees whose wages and hours of employment do not 
conform to the requirements of the Act. Since this section is not vio- 
lated unless the commodity shipped has been produced under labor con- 
ditions prohibited by § 6 and § 7, the only question arising under the 
commerce clause with respect to such shipments is whether Congress has 
the constitutional power to prohibit them. 

While manufacture is not of itself interstate commerce the shipment 
of manufactured goods interstate is such commerce and the prohibition 
of such shipment by Congress is indubitably a regulation of the com- 
merce. The power to regulate commerce is the power ‘‘to prescribe the 
rule by which commerce is governed’’. Gibbons v. Ogden, 9 Wheat. 
1, 196. It extends not only to those regulations which aid, foster and 
protect the commerce, but embraces those which prohibit it. 

It is conceded that the power of Congress to prohibit transportation in 
interstate commerce includes noxious articles, Lottery Case, supra; 
Hipolite Egg Co. v. United States, 220 U. S. 45; ef. Hoke v. United 
States, swpra; stolen articles, Brooks v. United States, 267 U. S. 432; 
kidnapped persons, Gooch v. United States, 297 U. S. 124, and articles 
such as intoxicating liquor or convict made goods, traffic in which is — 
forbidden or restricted by the laws of the state of destination. Kentucky 
Whip & Collar Co. v. Illinois Central R. R. Co., 299 U. S. 334. 

But it is said that the present prohibition falls within the scope of 
none of these categories; that while the prohibition is nominally a 
regulation of the commerce its motive or purpose is regulation of wages 
and hours of persons engaged in manufacture, the control of which has 


Powers or Concress: InrerstaTe, ETC., CoMMERCE 375 


been reserved to the states and upon which Georgia and some of the 
states of destination have placed no restriction; that the effect of the 
present statute is not to exclude the prescribed articles from interstate 
commerce in aid of state regulation as in Kentucky Whip & Collar Co. 
v. Illinois Central R. R. Co., supra, but instead, under the guise, of a 
regulation of interstate commerce, it undertakes to regulate wages and 
hours within the state contrary to the policy of the state which has 
elected to leave them unregulated. 

The power of Congress over interstate commerce ‘‘is complete in it- 
self, may be exercised to its utmost extent, and acknowledges no limita- 
tions other than are prescribed by the Constitution.’’? Gibbons v. Ogden, 
supra, 196. That power can neither be enlarged nor diminished by the 
exercise or non-exercise of state power. . . . Congress, following 
its own conception of public policy concerning the restrictions which_ 
may appropriately be imposed on interstate commerce, is free to exclude 
from the commerce articles whose use in the states for which they are 
destined it may conceive ‘to be injurious to the public health, morals 
or welfare, even though the state has not sought to regulate their use. 


¢ 


The motive and purpose of the present regulation is plainly to make 
effective the Congressional conception of public policy that interstate 
commerce should not be made the instrument of competition in the 
distribution of goods produced under substandard labor conditions, 
which competition is injurious to the commerce and to the states from 
and to which the commerce flows. The motive and purpose of a regula- 
tion of interstate commerce are matters for the legislative judgment 
upon the exercise of which the Constitution places no restriction and 
over which the courts are given no control. . . . Whatever their 
motive and purpose, regulations of commerce which do not infringe 
some constitutional prohibition are within the plenary power conferred 
on Congress by the Commerce Clause. Subject only to that limitation, 
presently to be considered, we conclude that the prohibition of the 
shipment interstate of goods produced under the forbidden substandard 
labor conditions is within the constitutional authority of Congress. 

In the more than a century which has elapsed since the decision of 
Gibbons v. Ogden, these principles of constitutional interpretation have 
been so long and repeatedly recognized by this Court as applicable to 
the Commerce Clause, that there would be little occasion for repeating 
them now were it not for the decision of this Court twenty-two years 
ago in Hammer v. Dagenhart, 247 U. S. 251. In that case it was held 
by a bare majority of the Court over the powerful and now classic 
dissent of Mr. Justice Holmes setting forth the fundamental issues in- 
volved, that Congress was without power to exclude the products of 
child labor from interstate commerce. The reasoning and conclusion of 
the Court’s opinion there cannot be reconciled with the conclusion which 
we have reached, that the power of Congress under the Commerce 
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Clause is plenary to exclude any article from interstate commerce sub- 
ject only to the specific prohibitions of the Constitution. 

Hammer v. Dagenhart has not been followed. The distinction on 
which the decision was rested that Congressional power to prohibit 
interstate commerce is limited to articles which in themselves have 
some harmful or deleterious property—a distinction which was novel 
when made and unsupported by any provision of the Constitution—has 
long since been abandoned. Brooks v. United States, supra; Kentucky 
Whip & Collar Co. v. Illinois Central R. R. Co., supra; Electric Bond & 
Share Co. v. Securities & Exchange Commission, 303 U. S. 419; Mulford 
v. Smith, 307 U. S. 38. The thesis of the opinion that the motive of 
the prohibition or its effect to control in some measure the use or pro- 
duction within the states of the article thus excluded from the commerce 
can operate to deprive the regulation of its constitutional authority has 
long since ceased to have force. . . . And finally we have declared 
‘“‘The authority of the federal government over interstate commerce 
does not differ in extent or character from that retained by the states 
over intrastate commerce.’’ United States v. Rock Royal Cooperative, 
Inc., 807 U. S. 533, 569. 

The conclusion is inescapable that Hammer v. Dagenhart, was a 
departure from the principles which have prevailed in the interpreta- 
tion of the commerce clause both before and since the decision and that 
such vitality, as a precedent, as it then had has long since been ex- 
hausted. It should be and now is overruled. 

Validity of the wage and hour requirements. Section 15(a) (2) 
and §§6 and 7 require employers to conform to the wage and hour 
provisions with respect to all Pere ES engaged in the production of 
goods for interstate commerce. < 

Without attempting to define the precise limits of the phrase [pro- 
duction for commerce], we think the acts alleged in the indictment are 
within the sweep of the statute. The obvious purpose of the Act was 
not only to prevent the interstate transportation of the proscribed prod- 
uct, but to stop the initial step toward transportation, production with 
the purpose of so transporting it. Congress was not unaware that most 
manufacturing businesses shipping their product in interstate commerce 
make it in their shops without reference to its ultimate destination and 
then after manufacture select some of it for shipment interstate and some 
intrastate according to the daily demands of their business, and that 
it would be practically impossible, without disrupting manufacturing 
businesses, to restrict the prohibited kind of production to the particular 
pieces of lumber, cloth, furniture or the like which later move in inter- 
state rather than intrastate commerce. 

The recognized need of drafting a Workuble statute and the well 
known circumstances in which it was to be applied are persuasive of 
the conclusion, which the legislative history supports, . . . that 
the ‘‘production for commerce’’ intended includes at least production 


Powers or Concress: InrTEerstatTE, ETC., COMMERCE 377 


of goods, which, at the time of production, the employer, according to 
the normal course of his business, intends or expects to move in inter- 
state commerce although, through the exigencies of the business, all of 
the goods may not thereafter actually enter interstate commerce. 

There remains the question whether such restriction on the production 
of goods for commerce is a permissible exercise of the commerce power. 
The power of Congress over interstate commerce is not confined to the 
regulation of commerce among the states. It extends to those activities 
intrastate which so affect interstate commerce or the exercise of the 
power of Congress over it as to make regulation of them appropriate 
means to the attainment of a legitimate end, the exercise of the granted 
power of Congress to regulate interstate commerce. See McCulloch v. 
Maryland, 4 Wheat. 316, 421. Cf. United States v. Ferger, 250 U. S. 
199. 

Congress, having by the present Act adopted the policy of excluding 
from interstate commerce all goods produced for the commerce which 
do not conform to the specified labor standards, it may choose the means 
reasonably adapted to the attainment of the permitted end, even though 
they involve control of intrastate activities. Such legislation has often 
been sustained with respect to powers, other than the commerce power 
granted to the national government, when the means chosen, although 
not themselves within the granted power, were nevertheless deemed ap- 
propriate aids to the accomplishment of some purpose within an ad- 
mitted power of the national government. See Ruppert v. Caffey, 251 
U..S. 264; Everard’s Breweries v. Day, 265 U. S. 545, 560; Westfall 
v. United States, 274 U. S. 256, 259. . . . A familiar like exercise 
of power is the regulation of intrastate transactions which are so com- 
mingled with or related to interstate commerce that all must be regu- 
lated if the interstate commerce is to be effectively controlled. Shreve- 
port Case, 234 U. S. 342; Wisconsin Railroad Comm’n y. Chicago, B. 
& Q. R. R. Co., 257 U. 8. 563; United States v. New York Central R. R. 
Co., supra, 464; Currin v. Wallace, 306 U. S. 1; Mulford v. Smith, supra. 


We think also that §15(a) (2), now under consideration, is sustain- 
able independently of §15(a) (1), which prohibits shipment or trans- 
portation of the proscribed goods. As we have said the evils aimed at 
by the Act are the spread of substandard labor conditions through the 
use of the facilities of interstate commerce for competition by the goods 
so produced with those produced under the prescribed or better labor 
conditions; and the consequent dislocation of the commerce itself caused 
by the impairment or destruction of local businesses by competition 
made effective through interstate commerce. The Act is thus directed 
at the suppression of a method or kind of competition in interstate 
eommerce which it has in effect condemned as ‘‘unfair’’, as the Clayton 
Act has condemned other ‘‘unfair methods of competition’’ made ef- 
fective through interstate commerce. 
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The Sherman Act and the National Labor Relations Act are familiar 
examples of the exertion of the commerce power to prohibit or control 
activities wholly intrastate because of their effect on interstate com- 
merce. é 
The means adontea by §15(a) (2) for the protection of interstate 
commerce by the suppression of the production of the condemned goods 
for interstate commerce is so related to the commerce and so affects 
it as to be within the reach of the commerce power. . . . Congress, 
to attain its objective in the suppression of nationwide competition in 
interstate commerce by goods produced under substandard labor condi- 
tions, has made no distinction as to the volume or amount of shipments 
in the commerce or of production for commerce by any particular 
shipper or producer. It recognized that in present day industry,.com- 
petition by a small part may affect the whole and that the total effect 
of the competition of many small producers may be great. 

So far as Carter v. Carter Coal Co., 298 U. S. 238, is nconetstant 
with this conclusion, its doctrine is Liatttad in principle by the deci- 
sions under the Sherman Act and the National Labor Relations Act, 
which we have cited and which we follow. 

Our conclusion is unaffected by the Tenth Amendment which pro- 
vides: ‘‘The powers not delegated to the United States by the Con- 
stitution nor prohibited by it to the states are reserved to the states 
respectively or to the people’’. The amendment states but a truism 
that all is retained which has not been surrendered. There is nothing 
in the history of its adoption to suggest that it was more than declara- 
tory of the relationship between the national and state governments as 
it had been established by the Constitution before the amendment or 
that its purpose was other than to allay fears that the new national 
government might seek to exercise powers not granted, and that the 
states might not be able to exercise fully their reserved powers. See 
e. g., II Elliot’s Debates, 123, 131; III id. 450, 464, 600; IV id. 140, 149; 
I Annals of Congress, 432, 761, 767-768; Story, Commentaries on the 
Constitution, sees. 1907-1908. 

From the beginning and for many years the amendment has been 
construed as not depriving the national government of authority to 
resort to all means for the exercise of a granted power which are ap-. 
propriate and plainly adapted to the permitted end. . . . Whatever 
doubts may have arisen of the soundness of that conclusion they have 
been put at rest by the decisions under the Sherman Act and the Na- 
tional Labor Relations Act which we have cited. 

Validity of the requirement of records of wages and hours. § 15(a) 
(5) and §11(c). These requirements are incidental to those for the 
prescribed wages and hours, and hence validity of the former turns 
on validity of the latter. [The Court finds the requirement to be an 
appropriate means to a legitimate end. ] 
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Validity of the wage and hour provisions under the Fifth Amendment. 


[The decision in West Coast Hotel Co. v. Parrish, 300 U. 8. 379 (post, 
p. 908) is relied upon as supporting the fixing of minimum wages and 
maximum hours. ] 

Reversed. 


Nore.—Compare Opp Cotton Mills v. Administrator of Wage and Hour Division, 
312 U. S. 126, 61 S. Ct. 524, 85 L. Ed. 624 (1941), where the chief issue was an 
alleged unconstitutional delegation of legislative power. See post, p. 647. 


E. Restrictions Upon State Powers Resulting from the Power of 
Congress to Regulate Interstate Commerce 


1. Restrictions Urpon THE REGULATION OF INTRASTATE COMMERCE 
WHEN INTERFERING WITH INTERSTATE COMMERCE 


GIBBONS v. OGDEN (1824). 
[See above, A, 1, p. 210.] 


COOLEY v. BOARD OF WARDENS OF THE PORT OF 
PHILADELPHIA. 


12 How. 299, 13 L. Ed. 996 (1851). 


Error to the Supreme Court of Pennsylvania. 


Mr. Justice Curtis delivered the opinion of the court. 

These cases are . . . actions to recover half-pilotage fees under 
the 29th section of the act of the Legislature of Pennsylvania, passed on 
the second day of March, 1803. The plaintiff in error [Cooley] alleges 
that the highest court of the state has decided against a right claimed 
by him under the constitution of the United States. That right is, to be 
exempted from the payment of the sums of money, demanded pursuant 
to the state law above referred to, because that law contravenes several 
provisions of the Constitution of the United States. 

The particular section of the state law drawn in question is as follows: 
‘‘That every ship or vessel arriving from or bound to any foreign port 
or place, and every ship or vessel of the burden of seventy-five tons or 
more, sailing from or bound to any port not within the river Delaware, 
shall be obliged to receive a pilot. . . . And if the master of any 
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such ship or vessel shall refuse or neglect to take a pilot, the master, 
owner or consignee of such vessel shall forfeit and pay to the warden 
aforesaid a sum equal to the half-pilotage of such ship or vessel, to the 
use of the Society for the Relief, etc., to be recovered as pilotage in the 
manner hereinafter directed: . . .’’ This is one section of ‘‘An Act 
to establish a Board of Wardens for the port of Philadelphia, and for 
the regulation of Pilots and Pilotages, &c.,’’ and the scope of the act is, 
in conformity with the title, to regulate the whole subject of the pilotage 
of that port. 

We think this particular regulation concerning half-pilotage fees, is 
an appropriate part of a general system of regulations of this subject. 
Testing it by the practice of commercial states and countries legislating 
on this subject, we find it has usually been deemed necessary to make 
similar provisions. Numerous laws of this kind are cited in the learned 
argument of the counsel for the defendant in error; and their fitness, 
as part of a system of pilotage, in many places, may be inferred from 
their existence in so many different states and countries. : 

It remains to consider the objection that it is repugnant to the third 
clause of the eighth section of the first article. ‘‘The Congress shall have 
power to regulate commerce with foreign nations and among the several 
states, and with the Indian tribes.’’ 

That the power to regulate commerce includes the regulation of navi- 
gation, we consider settled. And when we look to the nature of the serv- 
ice performed by pilots, to the relations which that service and its com- 
pensations bear to navigation between the several states, and between the 
ports of the United States and foreign countries, we are brought to the 
conclusion, that the regulation of the. qualifications of pilots, of the 
modes and times of offering and rendering their services, of the responsi- 
bilities which shall rest upon them, of the powers they shall possess, of 
the compensation they may demand, and of the penalties by which their 
rights and duties may be enforced, do constitute regulations of naviga- 
tion, and consequently of commerce, within the just meaning of this 
clause of the Constitution. 

The power to regulate navigation is the power to prescribe rules in 
conformity with which navigation must be carried on. It extends to the 
persons who conduct it, as well as to the instruments used. Accordingly, 
the first Congress assembled under the Constitution passed laws requir- 
ing the masters of ships and vessels of the United States to be citizens 
of the United States, and established many rules for the government 
and regulation of officers and seamen. 1 Stat. at L. 55,131. These have 
been from time to time added to and changed, and we are not aware that 
their validity has been questioned. ; 

A majority of the court are of opinion that a regulation of pilots is a 
regulation of commerce, within the grant to Congress of the commercial 
power, contained in the third clause of the eighth section of the first 
article of the Constitution. 
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It becomes necessary, therefore, to consider whether this law of Penn- 
sylvania, being a regulation of commerce, ts valid. 

The act of Congress of the 7th of August, 1789, sect. 4, is as follows: 

‘‘That all pilots in the bays, inlets, rivers, harbors, and ports of the 
United States shall continue to be regulated in conformity with the exist- 
ing laws of the states, respectively, wherein such pilots may be, or with 
such laws as the states may respectively hereafter enact for the purpose, 
until further legislative provision shall be made by Congress.’’ 

If the law of Pennsylvania, now in question, had been in existence at 
the date of this act of Congress, we might hold it to have been adopted 
by Congress, and thus made a law of the United States, and so valid. 
Because this act does, in effect, give the force of an act of Congress, to 
the then existing state laws on this subject, so long as they should con- 
tinue unrepealed by the state which enacted them. 

But the law on which these actions are founded was not enacted till 
1803. What effect then can be attributed to so much of the act of 1789, 
as declares, that pilots shall continue to be regulated in conformity 
‘‘with such laws as the states may respectively hereafter enact for the 
purpose, until further legislative provision shall be made by Congress’’? 

If the states were divested of the power to legislate on this subject by 
the grant of the commercial power to Congress, it is plain this act could 
not confer upon them power thus to legislate. If the Constitution ex- | 
eluded the States from making any law regulating commerce, certainly 
Congress cannot regrant, or in any manner reconvey to the states that 
power. And yet this act of 1789 gives its sanction only to laws enacted 
by the States. This necessarily implies a constitutional power to legis- 
late; for only a rule created by the sovereign power of a state acting in 
its legislative capacity, can be deemed a law enacted by a state; and if 
the state has so limited its sovereign power that it no longer extends to a 
particular subject, manifestly it cannot, in any proper sense, be said to 
enact laws thereon. Entertaining these views, we are brought directly 
and unavoidably to the consideration of the question, whether the grant 
of the commercial power to Congress, did per se deprive the states of all 
power to regulate pilots. This question has never been decided by this 
court, nor, in our judgment, has any case depending upon all the con- 
siderations which must govern this one, come before this court. The 
grant of commercial power to Congress does not contain any terms which 
expressly exclude the states from exercising an authority over its 
subject-matter. If they are excluded, it must be because the nature of the 
power, thus granted to Congress, requires that a similar authority should 
not exist in the states. If it were conceded on the one side, that the 
nature of this power, like that to legislate for the District of Columbia, 
is absolutely and totally repugnant to the existence of similar power in 
the states, probably no one would deny that the grant of the power to 
Congress, as effectually and perfectly excludes the states from all future 
legislation on the subject, as if express words had been used to exclude 
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them. And on the other hand, if it were admitted that the existence of 
this power in Congress, like the power of taxation, is compatible with 
the existence of a similar power in the states, then it would be in con- 
formity with the contemporary exposition of the Constitution (Federal- 
ist, No. 32), and with the judicial construction, given from time to time 
by this court, after the most deliberate consideration, to hold that the 
mere grant of such a power to Congress, did not imply a prohibition on 
the states to exercise the same power; that it is not the mere existence of 
such a power, but its exercise by Congress, which may be incompatible 
with the exercise of the same power by the states, and that the states 
may legislate in the absence of congressional regulations. . 

The diversities of opinion, therefore, which have existed on this sub- 
ject, have arisen from the different views taken of the nature of this 
power. But when the nature of a power like this is spoken of, when it is 
said that the nature of the power requires that it should be exercised 
exclusively by Congress, it must be intended to refer to the subjects of 
that power, and to say they are of such a nature as to require exclusive 
legislation by Congress. Now the-power to regulate commerce, embraces 
a vast field, containing not only many, but exceedingly various subjects, 
quite unlike in their nature; some imperatively demanding a single 
uniform rule, operating equally on the commerce of the United States 
in every port; and some, like the subject now in question, as impera- 
tively demanding that diversity which alone can meet the local neces- 
sities of navigation. 

Either absolutely to affirm, or deny that the nature of this power re- 
quires exclusive legislation by Congress, is to lose sight of the nature of 
the subjects of this power, and to assert concerning all of them, what is 
really applicable but to a part. Whatever subjects of this power are in 
their nature national, or admit only of one uniform system, or plan of 
regulation, may justly be said to be of such a nature as to require exclu- 
sive legislation by Congress. That this cannot be affirmed of laws for the 
regulation of pilots and pilotage is plain. The act of 1789 contains a clear 
and authoritative declaration by the first Congress, that the nature of this 
subject is such that until Congress should find it necessary to exert its 
power, it should be left to the legislation of the states; that it is local and 
not national ; that it is likely to be the best provided for, not by one sys- 
tem, or plan of regulation, but by as many as the legislative discretion of 
the several states should deem applicable to the local peculiarities of the 
ports within their limits. 

Viewed in this light, so much of this act of 1789 as declares that pilots 
shall continue to be regulated ‘‘by such laws as the states may respec- 
tively hereafter enact for that purpose,’’ instead of being held to be 
inoperative, as an attempt to confer on the states a power to legislate, 
of which the Constitution had deprived them, is allowed an appropriate 
and important signification. It manifests the understanding of Con- 
gress, at the outset of the government, that the nature of this subject is 
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not such as to require its exclusive legislation. The practice of the states, 
and of the national government, has been in conformity with this dec- 
laration, from the origin of the national government to this time; and 
the nature of the subject when examined is such as to leave no doubt 
of the superior fitness and propriety, not to say the absolute necessity, 
of different systems of regulation, drawn from local knowledge and expe- 
rience, and conformed to local wants. How, then, can we say that, by the 
mere grant of power to regulate commerce, the states are deprived of all 
the power to legislate on this subject, because from the nature of the 
power the legislation of Congress must be exclusive? This would be.to 
affirm that the nature of the power is, in this case, something different 
from the nature of the subject to which, in such case, the power extends, 
and that the nature of the power necessarily demands, in all cases, ex- 
clusive legislation by Congress, while the nature of one of the subjects of _ 
that power, not only does not require such exclusive legislation, but may 
be best provided for by many different systems enacted by the states, in 
conformity with the circumstances of the ports within their limits. In 
construing an instrument designed for the formation of a government, 
and in determining the extent of one of its important grants of power 
to legislate, we can make no such distinction between the nature of the 
power and the nature of the subject on which that power was intended 
practically to operate, nor consider the grant more extensive by affirming 
of the power, what is not true of its subject now in question. 

It is the opinion of a majority of the court that the mere grant to Con- 
gress of the power to regulate commerce did not deprive the states of 
power to regulate pilots, and that although Congress has legislated on 
this subject, its legislation manifests an intention, with a single excep- 
tion, not to regulate this subject, but to leave its regulation to the several 
states. To these precise questions, which are all we are called on to de- 
cide, this opinion must be understood to be confined. It does not extend 
to the question what other subjects, under the commercial power, are 
within the exclusive control of Congress, or may be regulated by the 
states in the absence of all congressional legislation ; nor to the general 
question, how far any regulation of a subject by Congress, may be 
deemed to operate as an exclusion of all legislation by the states upon 
the same subject. We decide the precise questions before us, upon what 
we deem sound principles, applicable to this particular subject in the 
state in which the legislation of Congress has left it. We go no further. 


We are of opinion that this state law was enacted by virtue of a power, 
residing in the state to legislate ; that it is not in confliet with any law of 
Congress ; that it does not interfere with any system which Congress has 
established by making regulations, or by intentionally leaving indi- 
' viduals to their own unrestricted action ; that this law is therefore valid, 
and the judgment of the Supreme Court of Pennsylvania in each case 
must be affirmed. 
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Mr. Justice McLean and Mr. Justice WAYNE dissented; and Mr. 
Justice Danten, although he concurred in the judgment of the court, 
yet dissented from its reasoning. . . . 


Nors.—The decision of the Court in the Port Wardens case c@me at a time 
when there was much confusion as to the extent to which the States, in the exer- 
cise of their control over local commerce, might incidentally regulate interstate 
commerce. In the License Cases, 5 How. 504, 12 L. Ed. 256 (1847), see below 
p. 410, the Court upheld the right of a state to control the importation of intoxi- 
eating liquors. In his separate concurring opinion Justice Woodbury made the 
following statement of the relations between federal and state powers: 


There is much in connection with foreign commerce which is local within 
each State, convenient for its regulation and useful to the public, to be acted 
on by each till the power is abused or some course is taken by Congress con- 
flicting with it. Such are the deposit of ballast in harbours, the extension of 
wharves into tidewater, the supervision of the anchorage of ships, the removal 
of obstructions, the allowance of bridges with suitable draws, and various other 
matters that need not be enumerated, besides the exercise of numerous police 
and health powers, which are also by many claimed upon different grounds. 

. . The States, not conflicting.with any uniform and general regulations 
by Congress as to foreign commerce, must for convenience, if not necessity, from 
the very nature of the power, not be debarred from any legislation of a local 
and detailed character on matters connected with that commerce omitted by 
Congress. And to hold the power of Congress as to such topics exclusive, in 
every respect, and prohibitory to the States, though never exercised by Con- 
gress, as fully as when in active operation, which is the opposite theory, would 
create infinite inconvenience, and detract much from the cordial co-operation 
and consequent harmony between both governments, in their appropriate spheres. 
It would nullify numerous useful laws and regulations in all the Atlantic and 
commercial States in the Union. 


Two years later, in the Passenger Cases, 7 How. 283, 12 L. Ed. 702 (1849), 
the Court held unconstitutional laws of Massachusetts and New York imposing a 
tax upon alien passengers entering their ports as a means of regulating immigra- 
tion. The fact, however, that the majority justices rendered separate individual 
opinions taking different grounds for holding the laws unconstitutional led to great 
confusion as to the state of the law. Hence the Port Wardens case was welcomed for 
its clarification of the situation. 

While the Port Wardens case recognized the validity of the Pennsylvania law 
regulating pilots, it made it clear at the same time that such legislation was actually 
a. regulation of interstate commerce, although a permissible one pending legislation 
by Congress. Hence the general effect of the decision was to strengthen the power 
of Congress under the commerce clause. The rule laid down by the Court that 
the States,have concurrent power to regulate interstate commerce where local condi- 
tions call for such regulation, until such time as Congress may decide to act, came 
to be accepted for many years as the established rule. In Covington and Cincinnati 
Bridge Co. v. Kentucky, 154 U. S. 204, 14 8. Ct. 1087, 38 L. Ed. 962 (1893), the 
Court stated the rule as follows: 


The adjudications of this Court with respect to the power of the States over 
the general subject of commerce are divisible into three classes, First, those 
in which the power of the State is exclusive; second, those in which the States 
may act in the absence of legislation by Congress; third, those in which the 
action of Congress is exclusive, and the States cannot interfere at all. 
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As was inevitable, the steady growth- ef interstate commerce and the resulting 
necessity of regulation by Congress narrowed correspondingly the sphere in which 
the States had been left free to act. State regulations which a generation earlier 
would have been refarded as local in character came to be regarded as so intimately 
affecting interstate commerce as to be subject to the primary control of Congress. 
This was particularly true in respect to rates of charge and conditions of service. 
In the Minnesota Rate Cases, 230 U. S. 352, 33 S. Ct. 729, 57 L. Ed. 1511 (1913), 
the Court spoke as follows with reference to the power of Congress to regulate 
intrastate rates when necessary to the regulation of interstate commerce: 


There is no room in our scheme of government for the assertion of State 
power in hostility to the authorized exercise of Federal power. The authority 
of Congress extends to every part of interstate commerce and to every in- 
strumentality or agency by which it is carried on; and the full control by 
Congress of the subjects committed to its regulation is not to be denied or 
thwarted by the commingling of interstate and intrastate operations. This 
is not to say that the Nation may deal with the internal concerns of the 
State as such, but that the execution by Congress of its constitutional power 
to regulate interstate commerce is not limited by the fact that intrastate 
transactions may have become so interwoven therewith that the effective 
government of the former incidentally controls the latter. This conclusion 
necessarily results from the supremacy of the national power with its appointed 
sphere. 


® 


The Minnesota Rate Cases marked a long step forward in the direction of na- 
tional control over intrastate commerce as an incident to the regulation of inter- 
state commerce. A year later still another step was taken in the Shreveport case, 
to follow. 


HOUSTON, EAST & WEST TEXAS RY. CO. v. UNITED STATES. 


[THE SHREVEPORT CASE.] 
234 U. 8. 342, 34 S. Ct. 833, 58 L. Ed. 1341 (1914). 


Appeals from the Commerce Court. 

{Complaint was made to the Interstate Commerce Commission that 
@ carrier operating between Dallas, Texas, and Shreveport, Louisiana, 
made rates eastward from Dallas to other Texas points much lower than 
the rates from Shreveport to those points, although the distance from 
Shreveport might be considerably less. For instance, the rate on wagons 
from Dallas to Marshall, Texas, a distance of 147.7 miles, was 36.8 cents, 
while from Shreveport to Marshall, a distance of 42 miles, it was 56 
cents. The Commission had already declared the interstate rates from 
Shreveport to be reasonable, but in order to correct the discrimination . 
against Shreveport growing out of the lower rates between Texas points, 
the Commission ordered the carriers to charge no higher rate from 
Shreveport to Dallas or any intermediate points than it charged from 
Dallas toward Shreveport for an equal distance. The railways, Houston, 
E. & W. Texas Ry. Co. and Texas & Pacific Ry. Co., refused to comply 
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on the ground that their rates between Texas points were fixed by the 
' Texas Railway Commission and that the Interstate Commerce Commis- 
sion could have no jurisdiction over them. The action of the Commis- 
sion having been sustained by the Commerce Court (205 Fed. Rep. 389), 
the railways appealed. | 


- Mr. Justice Hucues delivered the opinion of the court. : 

The point of the objection to the order is that, as the discrimination 
found by the Commission to be unjust arises out of the relation of intra- 
state rates, maintained under state authority, to interstate rates that 
have been upheld as reasonable, its correction was beyond the Com- 
mission’s power. Manifestly, the order might be complied with, and the 
discrimination avoided, either by reducing the interstate rates from 
Shreveport to the level of the competing intrastate rates, or by raising 
these intrastate rates to the level of the interstate rates, or by such reduc- 
tion in the one case and increase in the other as would result in equality. 
But it is urged that, so far as the interstate rates were sustained by the 
Commission .as reasonable, the Commission was without authority to 
compel their reduction in order to equalize them with the lower intra- 
state rates. The holding of the Commerce Court was that the order 
relieved the appellants from further obligation to observe the intrastate 
rates and that they were at liberty to comply with the Commission’s 
requirements by increasing these rates sufficiently to remove the for- 
bidden discrimination. The invalidity of the order in this aspect is 
challenged upon two grounds: 

(1) That Congress is impotent to control the intrastate charges of 
an interstate carrier even to the extent necessary to prevent injurious 
discrimination against interstate traffic; and 

(2) That, if it be assumed that Congress has this power, still it has 
not been exercised, and hence the action of the Commission exceeded the 
limits of the authority which has been conferred upon it. 

First. It is unnecessary to repeat what has frequently been said by 
this court with respect to the complete and paramount character of the 
power confided to Congress to regulate commerce among the several 
States. It is of the essence of this power that, where it exists, it domi- 
nates. Interstate trade was not left to be destroyed or impeded by the 
rivalries of local governments. The purpose was to make impossible 
the recurrence of the evils which had overwhelmed the Confederation 
and to provide the necessary basis of national unity by insuring ‘‘uni- 
formity of regulation against conflicting and discriminating state legis- 
lation.’’ By virtue of the comprehensive terms of the grant, the author- 
ity of Congress is at all times adequate to meet the varying exigencies 
that arise*and to protect the national interest by securing the freedom 
of interstate commercial intercourse from local control. Gibbons v. 
Ogden, 9 Wheat. 1, 196, 224; Brown v. Maryland, 12 Wheat. 419, 446; 
County of Mobile v, Kimball, 102 U. S. 691, 696, 697; Smith v. Alabama, 
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124 U.S. 465, 473; Second Employers’ Liability Cases, 223 U. S. 1, 47, 
53, 54; Minnesota Rate Cases, 230 U. S. 352, 398, 399. | 

Congress is empowered to regulate,—that is, to provide the law for 
the government of interstate commerce; to enact ‘‘all appropriate legis- 
lation’’ for its ‘‘protection and advancement’’ (The Daniel Ball, 10 
Wall. 557, 564) ; to adopt measures ‘‘to promote its growth and insure 
its safety’’ (County of Mobile v. Kimball, supra) ; ‘‘to foster, protect, 
control and restrain’’ (Second Employers’ Liability Cases, supra). Its 
authority, extending to these interstate carriers as instruments of inter- 
state commerce, necessarily embraces the right to control their operations 
in all matters having such a close and substantial relation to interstate 
traffic that the control is essential or appropriate to the security of that 
traffic, to the efficiency of the interstate service, and to the maintenance 
of conditions under which interstate commerce may be conducted upon 
fair terms and without molestation or hindrance. As it is competent 
for Congress to legislate to these ends, unquestionably it may seek their 
attainment by requiring that the agencies of interstate commerce shall 
not be used in such manner as to cripple, retard or destroy it. The fact 
that carriers are instruments of intrastate commerce, as well as of 
interstate commerce, does not derogate from the complete and para- 
mount authority of Congress over the latter or preclude the Federal 
power from being exerted to prevent the intrastate operations of such 
carriers from being made a means of injury to that which has been 
confided to Federal care. Wherever the interstate and intrastate trans- 
actions of carriers are so related that the government of the one involves 
the control of the other, it is Congress, and not the State, that is entitled 
to prescribe the final and dominant rule, for otherwise Congress would 
be denied the exercise of its constitutional authority, and the State, and 
not the Nation, would be supreme within the national field. Baltimore 
& Ohio Railroad Co. v. Interstate Commerce Commission, 221 U. 8S. 612, 
618; Southern Railway Co. v. United States, 222 U.S. 20, 26, 27; Second 
Employers’ Liability Cases, supra, pp. 48, 51; Interstate Commerce 
Commission v. Goodrich Transit Co., 224 U. S. 194, 205, 213; Minnesota 
Rate Cases, supra, p. 431; Illinois Central Railroad Co. v. Behrens, 233 
U. 8. 473. ; 

While these decisions sustaining the Federal power relate to measures 
adopted in the interest of the safety of persons and property, they illus- 
trate the principle that Congress in the exercise of its paramount power 
may prevent the common instrumentalities of interstate and intrastate 
commercial intercourse from being used in their intrastate operations to 
the injury of interstate commerce. This is not to say that Congress 
possesses the authority to regulate the internal commerce of a State, as 
such, but that it does possess the power to foster and protect interstate 
commerce, and to take all measures necessary or appropriate to that 
end, although intrastate transactions of interstate carriers may thereby 
be controlled. 
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This principle is applicable here. We find no reason to doubt that 
Congress is entitled to keep the highways of interstate communication 
open to interstate traffic upon fair and equal terms. That an unjust 
discrimination in the rates of a common carrier, by which one person or 
locality is unduly favored as against another under substantially similar 
conditions of traffic, constitutes an evil is undeniable; and where this 
evil consists in the action of an interstate carrier in unreasonably dis- 
criminating against interstate traffic over its line, the authority of Con- 
gress to prevent it is equally clear. It is immaterial, so far as the 
protecting power of Congress is concerned, that the discrimination arises 
from intrastate rates‘as compared with interstate rates. The use of the 
instrument of interstate commerce in a discriminatory manner so as to 
inflict injury upon that commerce, or some part thereof, furnishes 
abundant ground for Federal intervention, Nor can the attempted 
exercise of state authority alter the matter, where Congress has acted, 
for a State may not authorize a carrier to do that which Congress is 
entitled to forbid and has forbidden. | 

It is also to be noted—as the Government has well said in its argu- 
ment in support of the Commission’s order—that the power to deal with 
the relation between the two kinds of rates, as a relation, lies exclusively 
with Congress. It is manifest that the States cannot fix the relation of 
the carrier’s interstate and intrastate charges without directly interfer- 
ing with the former, unless it simply follows the standard set by Fed- 
eral authority. . . . It is for Congress to supply the needed correc- 
tion where the relation between interstate and intrastate rates presents 
the evil to be corrected, and this it may do completely by reason of its 
control over the interstate carrier in all matters having such a close and 
substantial relation to interstate commerce that it is necessary or appro- 
priate to exercise the control for the effective government of that com- 
merce. 

It is also clear that, in removing the injurious discriminations against 
interstate traffic arising from the relation of intrastate to interstate 
rates, Congress is not bound to reduce the latter bélow what it may 
deem to be a proper standard fair to the carrier and to the public. 
Otherwise, it could prevent the injury to interstate commerce only by 
the sacrifice of its judgment as to interstate rates. Congress is, entitled 
to maintain its own standard as to these rates and to forbid any dis- 
criminatory action by interstate carriers which will obstruct the free- 
dom of movement of interstate traffic over their lines in accordance with 
the terms it establishes. 

Having this power, Congress could provide for its execution through 
the aid of a subordinate body; and we conclude that the order of the 
Commission now in question cannot be held invalid upon the ground 
that it exceeded the authority which Congress could lawfully confer. 


Affirmed. 
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Mr. Justice Lurton and Mr. Justice Pirney dissent. 


Nore.—The control of Congress over interstate commerce and the fact that such 
control extends even to intrastate commerce when necessary to the regulation of 
interstate commerce does not prevent the States themselves from exercising a 
considerable degree of control over interstate commerce as an incident to the regu- 
lation of commerce within their own borders. In the interest of obtaining ‘‘ adequate 
and reasonable facilities’’ the States may impose a wide variety of requirements 
for carriers engaged at once in interstate and in local commerce. Thus it is per- 
mitted to the States to require the examination and licensing of locomotive engi- 
neers, Smith v. Alabama, 124 U. 8. 465, 8 S. Ct. 564, 31 L. Ed. 508 (1888); to 
forbid the heating of cars by stoves, New York, N. H. & H. RB. Co. v. New York, 
165 U. 8S. 628, 17 S. Ct. 418, 41 L. Ed. 853 (1897); to restrict the speed of 
trains within city limits, to require the elimination of grade crossings, to provide 
for the stopping of through trains at stations where the traffic is sufficient to 
warrant it, etc. See below, p. 879. In the case of Chicago, B. & Q. R. Co. v. 
Wisconsin Railroad Commission, 237 U. S. 220, 35 S. Ct. 560, 59 L. Ed. 926 
(1915), the Court summed up the law as follows: 

We may start with certain principles as established: (1) It is competent 
for a State to require adequate local facilities, even to the stoppage of inter- 
state trains or the re-arrangement of their schedules. (2) Such facilities 
existing—that is, the local conditions being adequately met—the obligation of 
the railroad is performed, and the stoppage of interstate trains becomes an im- 
proper and illegal interference with interstate commerce. (3) And this, whether 
the interference be directly by the legislature or by its command through the 
orders of an administrative body. (4) The fact of local facilities this court 
may determine, such fact being necessarily involved in the determination of 
the Federal question whether an order concerning an interstate train does or 

- does not directly regulate interstate commerce, by imposing an arbitrary re- 
quirement. 


PENNSYLVANIA v. WEST VIRGINIA. 
262 U.S. 553, 43 S. Ct. 658, 67 L. Ed. 1117 (1923). 


In equity. . . . Original. 

[On February 10, 1919, the Legislature of West Virginia passed an act 
requiring every pipeline company engaged in furnishing natural gas 
to furnish such gas, so far as its supply produced in West Virginia would 
permit, to all consumers who were able and willing to pay for it and who 
intended to use it in the State. Upon the application of any company 
which was unable to meet the demands made upon it and after notice and 
hearing, the Public Service Commission is authorized to order another 
company having gas in excess of the amount required by its ‘‘consumers 
within this State’’ to furnish to the applicant sufficient gas to meet its 
deficiency or in the alternative to undertake itself to supply such local 
needs ‘‘to the extent of such excess.’’ The act contains penal and 
remedial provisions for making it effective. In 1918, 265 billion cubic 
feet of gas were produced in West Virginia, of which 227 billion became 
available to the public through the pipeline companies. They supplied 


390 Cases on ConstituTionaL Law 


70 billion to consumers in the State and 157 billion to consumers in other 
States. Billions of cubie feet were used in charitable and penal institu- 
tions and in schools in Ohio and Pennsylvania and in the operation of 
water works in several cities, notably Cincinnati and Toledo. In Penn- 
sylvania the gas was used by 300,000 domestic consumers caring for 
1,500,000 people and in Ohio by 725,000 domestic consumers caring 
for 8,625,000 people. No other service of natural gas was available. To 
change to any other form of fuel would entail an expense of $30,000,000 
in Pennsylvania and of $72,500,000 in Ohio. Hight days after the West 
Virginia statute became effective, these suits to enjoin the defendant 
State from enforcing the act were brought by direction of the legis- 
_latures of the complainant States, Pennsylvania and Ohio, and by leave 
of the Supreme Court. Interlocutory injunctions were prayed and 
granted and are still in force. ] 


Mr. JusticE VAN DEVANTER delivered the opinion of the court. 


We turn now to the principal issue, whether a State wherein natural 
gas is produced and is a recognized subject of commercial dealings may 
require that in its sale and disposal consumers in that State shall be 
accorded.a preferred right of purchase over consumers in other States,— 
when the requirement necessarily will operate to withdraw a large 
volume of the gas from an established interstate current whereby it is 
supplied in other States to consumers there. Of course, in the last 
analysis, the question is whether the enforced withdrawal for the benefit 
of local consumers is such an interference with interstate commerce 
as is forbidden to a State by the Constitution. The question is an im- 
portant one; for what one State may do others may, and there are ten 
States from which natural gas is exported for consumption in other 
States. Besides, what may be done with one natural product may be 
done with others, and there are several States in which the earth yields 
products of great value which are carried into other States and there 
used. But, notwithstanding the importance of the question, its solution 
is not difficult. The controlling principles have been settled by many 
adjudications,—some so closely in point that the discussion here may be 
relatively brief. 

Natural gas is a lawful article of commerce and its transmission from 
one State to another for sale and consumption in the latter is interstate 
commerce. A state law, whether of the State where the gas is produced: 
or that where it is to be sold, which by its necessary operation prevents, 
obstructs or burdens such transmission is a regulation of interstate 
commerce,—a prohibited interference. . . . The West Virginia act 
is such a law. Its provisions and the conditions which must surround 
its operation are such that it necessarily and directly will compel the 
diversion to local consumers of a large and increasing part of the gas 
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heretofore and now going to consumers in the complainant States, and 
therefore will work a serious interference with that commerce. 

But it is urged that there are special considerations which take the 
act out of the general rule and sustain its validity, even though there be 
an interference. 

One of these is that the pipe line companies are engaged in supplying 
the gas to the public in West Virginia, that this is'a quasi-public busi- 
ness and that the act does no more than require the companies to furnish 
a reasonably adequate service within reasonable territorial limits. It is 
true that the business is of a quasi-public character, but it is so in Penn- 
sylvania and Ohio as well as in West Virginia. The obligations inhering 
in it and the power to insist on an adequate service are the same in all 
three States. The supply of gas necessarily marks the extent of the serv- 
ice that can be rendered. Much of the business is interstate and has 
grown up through a course of years. West Virginia encouraged and 
‘sanctioned the development of that part of the business and has profited ~ 
greatly by it. Her present effort, rightly understood, is to subordinate 
that part to the local business within her borders. In other words, it is 
in effect an attempt to regulate the interstate business to the advantage 
of the local consumers. But this she may not do. A direction to one of 
her railroads when short of facilities for moving coal to haul intrastate 
coal to the exclusion of interstate coal would not be different in kind or 
force. 

Another consideration advanced to the same end is that the gas is a 
natural product of the State and has become a necessity therein, that the 
supply is waning and no longer sufficient to satisfy local needs and be 
used abroad, and that the act is therefore a legitimate measure 0$ con- 
servation in the interest of the people of the State. If the situation be 
as stated, it affords no ground for the assumption by the State of power 
to regulate interstate commerce, which is what the act attempts to do. 
That power is lodged elsewhere. A contention, in essence the same, was 
presented and considered in West v. Kansas Natural Gas Co., 221 U. S. 
229, a case involving the validity of an Oklahoma statute designed to 
accomplish the retention of natural gas within the State. 

Finally, it is urged that this Court can not prescribe and execute regu- 
lations respecting the apportionment and use of the gas among the three 
States, and therefore that the bills should be dismissed. The conclusion 
does not follow from the premise. The object of the suits is not to ob- 
tain decretal regulations, but to enjoin the enforcement of the West Vir- 
ginia act on the ground that it is an unconstitutional enactment and its 
intended enforcement will subject the complainant States to injury of 
serious magnitude. On full consideration, we reach the conclusion that 
the act is unconstitutional, that the apprehensions of the complainant. 
States respecting the injury which will ensue from its enforcement are 
well founded and that it obviously will operate most inequitably against 
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those States. In this situation the appropriate decree is one declaring 
the act invalid and enjoining its enforcement. To dismiss the bills and 
leave the act to be enforced would be quite inadmissible. If there be 
need for regulating the interstate commerce involved, the regulation 
should be sought from the body in whom the power resides. 

Decrees for complainants. : 


Mr. Justice Houmgs, dissenting: 

The statute seeks to reach natural gas before it has begun to move in 
commerce of any kind. It addresses itself to gas hereafter to be collected 
and states to what uses it first must be applied. The gas is collected un- 
der and subject to the law, if valid, and at that moment it is not yet mat- 
ter of commerce among the States. I think that the products of a State 
‘ until they are actually started to a point outside it may be regulated by 
the State notwithstanding the commerce clause. In Oliver Iron Mining 
Co. v. Lord, 262 U. 8. 172, it was held that the State might levy an occu- 
pation tax upon the mining of iron ore equal to six per cent. of the value 
of the ore produced during the previous year, although substantially 
all the ore left the State and was put upon cars for that purpose by the 
same single movement by which it was severed from its bed. There could 
not be a case of a State’s product more certainly destined to interstate 
commerce. It was put upon the cars by the same act by which it was 
produced. But as it was not yet in interstate commerce the tax was 
sustained. I know of no relevant distinction between taxing and regu- 
Jating in other ways. McCulloch v. Maryland, 4 Wheat. 316, 431. 

But the States have been held authorized to regulate in other ways 
more closely resembling the present. In Sligh v. Kirkwood, 237 U. S. 52, 
a state law was sustained that made it criminal to sell or offer for ship- 
ment citrus fruits that were immature or otherwise unfit for consump- 
tion. That; upon grounds of local policy, intercepted before it got into 
the stream, what would have been an object of interstate commerce. The 
local interest in the present case is greater and more obvious than in that 
of green oranges. Again, the power of the State to preserve a food 
supply for its people by game laws notwithstanding an indirect inter- 
ference with interstate commerce is established. Geer v. Connecticut, 
161 U.S. 519, 584; Silz v. Hesterberg, 211 U.S. 31, 42. If there is any 
difference between the property rights of the State in game and in gas 
still in the ground it does not concern the plaintiffs and it is plain from 
the decisions cited that they do not depend upon a speculative view as to 
title. See Missouri v. Holland, 252 U. S. 416, 484. The right of the 
State so to regulate the use of natural gas as to prevent waste was sus- 
tained as against the Fourteenth Amendment in Walls v. Midland Car- 
bon Co., 254 U. S. 300, and I do not suppose that the plaintiffs would 
have fared any better had they invoked the commerce clause. I need 
do no more than refer to prohibition of manufacture of articles intended 


Powers or Concress: Interstate, ETC., ComMERCE 393 


for export, such as colored oleomargarine; Capital City Dairy Co. v. 
Ohio, 183 U. 8. 238, 245; or spirits. The result of that and other cases 
has been expressed by this Court more than once in the form of a general 
recognition of the right of a State to make ‘‘reasonable provision for 
local needs’’; Minnesota Rate Cases, 230 U. S. 352, 402, 410, 411; and the 
right has been recognized even when the interference with interstate 
commerce is direct, as when an interstate train is required to stop to 
accommodate passengers who do not leave the State. Lake Shore & 
Michigan Southern Ry. Co. v. Ohio, 173 U. S. 285; Gulf, Colorado & 
Santa Fe Ry. Co. v. Texas, 246 U.S. 58. 

I see nothing in the commerce clause to prevent a State from giving 
a preference to its inhabitants in the enjoyment of its natural advan- 
tages. If the gas were used only by private persons for their own pur- 
poses I know of no power in Congress to require them to devote it to 
public use or to transport it across state lines. It is the law of West 
Virginia and of West Virginia alone that makes the West Virginia gas 
what is called a public utility, and how far it shall be such is a matter 
that that law alone decides. JI am awate that there is some general 
language in Oklahoma v. Kansas Natural Gas Co., 221 U. S. 229, 255, a 
decision that I thought wrong, implying that Pennsylvania might not. 
keep its coal, or the northwest its timber, &c. But I confess I do not see 
what is to hinder. Certainly if the owners of the mines or the forests 
saw fit not to export their products the Constitution would not make 
them do it. I see nothing in that instrument that would produce a diifer- 
ent result if the State gave the owners motives for their conduct, as by 
offering a bonus. However far the decision in the case referred to goes 
it cannot outweigh the consensus of the other decisions to which I have 
referred and that seem to me to confirm what I should think plain with- 
out them, that the Constitution does not prohibit a State from securing 
a reasonable preference for its own inhabitants in the enjoyment of its 
products even when the effect of its law is to keep property within its 
boundaries that otherwise would have passed outside. Hudson County 
Water Co. v. McCarter, 209 U. S. 349, 357. 

I think that the bill should be dismissed. 


2. Restrictions Upon THE Power oF THE STATES TO Tax 


BROWN v. MARYLAND (1827). 
[See above A, 3, p. 234.] 
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READING RAILROAD CO. v. PENNSYLVANIA. 


[STATE FREIGHT TAX CASE.} 
15 Wall. 232, 21 L. Ed. 146 (1873). 


Error to the Supreme Court of Pennsylvania. 

[In 1864 the Legislature of Pennsylvania passed an act requiring 
every company transporting freight in the State, except turn-pike, 
plank-road and bridge companies, to pay a tax at specified rates on each 
two thousand pounds so earried. The Reading Railroad Company,, a 
Pennsylvania corporation operating a railway wholly within Pennsyl- 
vania, paid the tax but sued to recover that portion which had been paid 
on freight destined for points outside of Pennsylvania and which had 
been carried in a continuous course of transportation partly in cars of 
the Reading Company and partly in vessels. Judgment for the Com- 
pany in the lower court was set aside by the Supreme Court of Penn- 
sylvania, 62 Pa. St. 286. The Company then sued out a writ of error.] 


Mr. Justice Strone delivered the opinion of the court. 

The case presents the question whether the statute in question,—so far 
as it imposes a tax upon freight taken up within the State and carried 
out of it, or taken up outside the State and delivered within it, or, in 
different words, upon all freight other than that taken up and delivered 
within the State,—is not repugnant to the provision of the Constitution 
of the United States which ordains ‘‘that Congress shall have power to 
regulate commerce with foreign nations and among the several States,”’ 
or in conflict with the provision that ‘‘no State shall, without the consent 
of Congress, lay any imposts or duties on imports or exports, except what 
may be absolutely necessary for executing its inspection laws.’’ 

The question is a grave one. It calls upon us to trace the line, always 
difficult to be traced, between the limits of State sovereignty in imposing 
taxation, and the power and duty of the Federal government to protect 
and regulate interstate commerce. . 

It has repeatedly been held that the constitutionality, or unconstitu- 
tionality of a State tax is to be determined, not by the form or agency 
through which it is to be collected, but by the subject upon which the 
burden is laid. ; 

Upon what, then, is the tax imposed by the act of August 25th, 1864, 
to be considered as laid? Where does the substantial burden rest? Very 
plainly it was not intended to be, mor is it in fact, a tax upon the fran- 
chise of the carrying companies, or upon their property, or upon their 
business measured by the number of tons of freight carried. On the 
contrary, it is expressly laid upon the freight carried. The companies 
are required to pay to the State treasurer for the use of the Common- 
wealth, ‘‘on each two thousand pounds of freight so carried,’’ a tax at 
the specified rate. And this tax is not proportioned to the business done 
in transportation. It is the same whether the freight be moved one mile 
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or three hundred. If freight be put upon a road and carried at all, tax 
is to be paid upon it, the amount of the tax being determined by the 
character of the freight.. And when it is observed that the act provides 
‘‘where the same freight shall be carried over and upon different but 
continuous lines, said freight shall be chargeable with tax as if it had 
been carried upon one line, and the whole tax shall be paid by such one 
of said companies as the State treasurer may select and notify thereof,’’ 
no room is left for doubt. The provision demonstrates that the tax has no 
reference to the business of the companies. In the case of connected 
lines thousands of tons may be carried over the line of one company 
without any liability of that company to pay the tax. The State treas- 
urer is to decide which of several shall pay the whole. There is still an- 
other provision in the act which shows that the burden of the tax was not 
intended to be imposed upon the companies designated by it, neither upon 
their franchises, their property, or their business. The provision is as 
follows: ‘‘Corporations whose lines of improvements are used by others 
for the transportation of freight, and whose only earnings arise from 
tolls charged for such use, are authorized to add the tax hereby imposed 
to said tolls, and to collect the same therewith.’’ Evidently this contem- 
plates a liability for the tax beyond that of the company required to pay 
it inte the treasury, and it authorizes the burden to be laid upon the 
freight carried, in exemption of the corporation owning the roadway. 
It carries the tax over and beyond the carrier to the.thing carried. Im- 
provement companies, not themselves authorized to act as carriers, but 
having only power to construct and maintain roadways, charging tolls 
for the use thereof, are generally limited by their charters in the rates 
of toll they are allowed to charge. Hence the right to increase the tolls 
to the extent of the tax was given them in order that the tax might come 
from the freight transported, and not from the treasury of the companies. 
It required no such grant to companies which not only own their road- 
way, but have the right to transport thereon. Though the tolls they 
may exact are limited, their charges for carriages are not. They can, 
therefore, add the tax to the charge for transportation without further 
authority. In view of these provisions of the statute it is impossible 
to escape from the conviction that the burden of the tax rests upon the 
freight transported, or upon the consignor or consignee of the freight 
(imposed because the freight is transported), and that the company au- 
thorized to collect the tax and required to pay it into the State treasury 
is, in effect, only a tax-gatherer. . 

Then, why is not a tax upon freight transported from State to State 
a regulation of interstate transportation, and, therefore, a regulation of 
commerce among the States? Is it not prescribing a rule for the trans- 
porter, by which he is to be controlled in bringing the subjects of com- 
merce into the State, and in taking them out? The present case is the 
best possible illustration. The legislature of Pennsylvania has in effect 
declared that every ton of freight taken up within the State and carried 
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out, or taken up in other States and brought within her limits, shall 
pay a specified tax. The payment of that tax is a condition upon which 
is made dependent the prosecution of this branch of commerce. And 
as there is no limit to the rate of taxation she may impose, if she can tax 
at all, it is obvious the condition may be made so onerous that an inter- 
change of commodities with other States would -be rendered impossible. 
The same power that may impose a tax of two cents per ton upon coal 
carried out of the State, may impose one of five dollars. Such an imposi- 
tion, whether large or small, is a restraint of the privilege or right to 
have the subjects of commerce pass freely from one State to another 
without being obstructed by the intervention of State lines. It would 
hardly be maintained, we think, that had the State established custom- 
houses on her borders, wherever a railroad or canal comes to the State 
line, and demanded at these houses a duty for allowing merchandise to 
enter or to leave the State upon one of those railroads or canals, such an 
imposition would not have been a regulation of commerce with her sister 
States. Yet it is difficult to see any substantial difference between the 
supposed case and the one we have in hand. The goods of no citizen of 
New York, New Jersey, Ohio, or of any other State, may be placed upon a 
canal, railroad, or steamboat within the State for transportation any dis- 
tance, either into or out of the State, without being subjected to the bur- 
den. Nor can it make any difference that the legislative purpose was to 
raise money for the support of the State government, and not to regulate 
transportation. It is not the purpose of the law, but its effect, which we 
are now considering. Nor is it at all material that the tax is levied upon 
all freight, as well that which is wholly internal as that embarked in in- 
terstate trade. We are not at this moment inquiring further than 
whether taxing goods carried because they are carried is a regulation of 
carriage. The State may tax its internal commerce, but if an act to tax 
interstate or foreign commerce is unconstitutional, it is not cured hy in- 
cluding in its provisions subjects -within the domain of the State. Nor 
is a rule prescribed for carriage of goods through, out of, or into a State 
any the less a regulation of transportation because the same rule may be 
applied to carriage which is wholly internal. Doubtless a State may. 
regulate its internal commerce as it pleases. If a State chooses to exact 
conditions for allowing the passage or carriage of persons or freight 
through it into another State, the nature of the exaction is not changed 
by adding to it similar conditions for allowing transportation wholly 
within the State. 

If, then, this is a tax upon freight carried between States, and a tax 
because of its transportation, and if such a tax is in effect a regulation of 
interstate commerce, the conclusion seems to be inevitable that it is in 
conflict with the Constitution of the United States. It is not necessary 
to the present case to go at large ‘into the much-debated question whether 
the power given to Congress by the Constitution to regulate commerce 
among the States is exclusive. In earlier decisions of this court it was 
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said to have been so entirely vested in Congress that no part of it can be 
exercised by a State. Gibbons v. Ogden, 9 Wheaton, 1; Passenger Cases, 
7 Howard, 283. It has, indeed, often been argued, and sometimes in- 
timated, by the court that, so far as Congress has not legislated on the 
subject, the States may legislate respecting interstate commerce. Yet, 
if they can, why may they not add regulations to commerce with foreign 
nations beyond those made by Congress, if not inconsistent with them, 
for the power over both foreign and interstate commerce is conferred 
upon the Federal Legislature by the same words. And certainly it has 
never yet been decided by this court that the power to regulate inter- 
state, as well as foreign commerce, is not exclusively in Congress. Cases 
that have sustained State laws, alleged to be regulations of commerce 
among the States, have been such as related to bridges or dams across 
streams wholly within a State, police or health laws, or subjects of a 
kindred nature, not strictly commercial regulations. The subjects were 
such, as in Gillman v. Philadelphia, 3 Wallace, 713, it was said ‘‘can be 
best regulated by rules and provisions suggested by the varying cir- 
cumstances of different localities, and limited in their operation to such 
localities respectively.’’ However this may be, the rule has been asserted 
with great clearness, that whenever the subjects over which a power to 
regulate commerce is asserted are in their nature national, or admit of 
one uniform system or plan of regulation, they may justly be said to be of 
such a nature as to require exclusive legislation by Congress. : 
Surely transportation of passengers or merchandise through a State, or 
from one State to another, is of this nature. It is of national importance 
that over the subject there should be but one regulating power, for if 
one State can directly tax persons or property passing through it, or tax 
them indirectly by levying a tax upon their transportation, every other 
may, and thus commercial intercourse between States remote from each 
other may be destroyed. The produce of Western States may thus be 
effectually excluded from Eastern markets, for though it might bear the 
imposition of a single tax, it would be crushed under the load of many. 
It was to guard against the possibility of such commercial embarrass- 
ments, no doubt, that the power of regulating commerce among the States 
was conferred upon the Federal government. . . . Merchandise is 
the subject of commerce. Transportation is essential to commerce; and 
every burden laid upon it is pro tanto a restriction. Whatever, there- 
fore, may be the true doctrine respecting the exclusiveness of the power 
vested in Congress to regulate commerce among the States, we regard it 
as established that no State can impose.a tax upon freight transported 
from State to State, or upon the transporter because of such transporta- 
tion. 
Judgment reversed. 


Mr. Justicn SwaYNE (with whom concurred Mr. Justicr Davis), dis- 
senting. 
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Nore.—It has not been easy for the Court to draw the line between the permis- 
sible taxation of property belonging to or used by interstate carriers and the 
forbidden taxation of the act of transportation itself in interstate commerce, in- 
cluding the taxation of the carrier as a carrier and of the goods carried while in 
the process of being carried. The fact that a corporation is engaged in interstate 
commerce does not exempt it from the ordinary taxes upon real estate and personal 
property, and upon corporate franchises in general. In Postal Telegraph Co. v. 
Adams, 155 U. S. 688, 15 S. Ct. 268, 39 L. Ed. 311 (1895), the Court laid down 
certain general principles applicable to the decision of conerete cases: 


Property in a State belonging to a corporation, whether foreign or domestic, 
engaged in foreign or interstate commerce, may be taxed, or a tax may be 
imposed on the corporation on account of its property within a State, and may 
take the form of a tax for the privilege of exercising its franchises within the 
State, if the ascertainment of the amount is made dependent in fact on the 
value of its property situated within the State (the exaction, therefore, not 
being susceptible of exceeding the sum which might be leviable directly thereon), 
and if payment be not made a condition precedent to the right to carry on the 
business, but its enforcement left to the ordinary means devised for the col- 
fection of taxes. The corporation is thus made to bear its proper proportion 
of the burdens of the government under whose protection it conducts its opera- 
tions, while interstate commerce is not in itself subjected to restraint or im- 
pediment. 


In Gloucester Ferry Company v. Pennsylvania, 114 U. S. 196, 5 S. Ct. 826, 29 
L. Ed. 158 (1885), involving a tax imposed by Pennsylvania upon all corporations 
doing business or employing capital in Pennsylvania, the court held that the tax 
was invalid as applied to the capital stock of the Ferry Company operating boats 
registered in Camden, New Jersey, and merely receiving and discharging passengers 
and freight in Pennsylvania. 

In Carson Petroleum Co. v. Vial, 279 U. S. 95, 49 S. Ct. 292, 73 L. Ed. 626 (1929) 
involving a tax upon oil in storage tanks in Louisiana, the court held the fact that 
the oil was stored in the tanks as a step in its transshipment to other states and was 
not sold for local use at the place of storage made the tax one on interstate com- 
merce and therefore void. 

A State may not, under the guise of a franchise tax, levy a tax on the gross 
receipts of a corporation that are derived from interstate or foreign commerce, 
New Jersey Tel. Co. v. Tax Board, 280 U. S. 338, 50 8S. Ct. 111, 74 L. Ed. 463 
(1930); nor may a State tax the, transmission of electrical energy in interstate 
commerce, although it may tax the generation of such energy within the State, 
Utah Power & Light Co. v. Pfost, 286 U. S. 165, 52 S. Ct. 548, 76 L. Ed. 1038 
(1932). 

Equally difficult has been the problem of determining when a state tax upon 
business activities ‘operates as an impediment to the free flow of interstate com- 
merce. In Woodruff v. Parham, 8 Wall. 123, 19 L. Ed. 382 (1869), involving an 
Alabama tax on sales at auction, the Court held that the tax might constitutionally 
apply to merchandise brought from other states and sold in the original package 
as well as to the products of the state itself. 

In Robbins v. Shelby County Taxing District, 120 U. S. 489, 7 S. Ct. 592, 30 
L. Ed. 694 (1887), involving a law of Tennessee providing that all drummers should 
pay a license tax, the court held that the law as applied to a drummer representing 
a firm in Ohio was invalid as discriminating against the manufacturers of other 
states. 
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EASTERN AIR TRANSPORT, INC. v. SOUTH CAROLINA TAX 
COMMISSION et al. 


285 U. 8. 147, 52 S. Ct. 340, 76 L. Ed. 673 (1932). 


Appeal from the District Court of the United States for the Eastern 
District of South Carolina. 


Mr. Cuter Justice Hucies delivered the opinion of the court. 

This suit was brought to restrain the collection of a tax, imposed by 
the state of South Carolina, of 6 cents a gallon with respect to gasoline 
purchased by complainant in that state and used by complainant in in- 
terstate commerce. The complainant charged that the state act placed a 
direct burden upon interstate commerce and hence was repugnant to the 
commerce clause of the Federal Constitution. Article I, § 8. The Dis- 
trict Court, composed of three judges as required by statute, denied an 
interlocutory injunction [52 F. (2d) 456] and the complainant appeals 
to this Court. Judicial Code, § 266; U.'S. C., tit. 28, § 380 (28 USCA 
§ 380). 

From the findings of the District Court it appears that the complain- 
ant is a Delaware corporation operating, in interstate commerce, air 
transport lines across the state of South Carolina; that its planes make 
regular stops at various points in the state but do not carry freight or 
passengers between such points, and practically its entire business is in- 
terstate in character; that it purchases gasoline in South Carolina for 
the use of its planes and that the seller adds to the price the amount of 
the state gasoline tax which the seller is required to pay under the act in 
question, and thus complainant’ has to pay 6 cents a gallon more than it 
otherwise would, the excess amounting to about $5,000 a year. 

The tax is described in the statute as a license tax which, as applied 
in the instant case against the dealer, is for the privilege of carrying on 
the business of selling gasoline within the state.. The tax is thus imposed 
upon the seller and the sales in question are intrastate sales. The appel- 
lant emphasizes the fact that the tax has been construed by the Supreme 
Court of the state to be an excise tax and not a property tax.. Gregg 
Dyeing Company v. Query, Supreme Court of South Carolina, decided 
April 13, 1931. So far as the present questign is concerned, the distinc- 
tion is not important. If such a license tax for the privilege of making 
sales within the state were regarded as in effect a tax upon the goods sold, 
its validity could not be questioned in the circumstances here disclosed, 
as in that aspect the tax would be upon a part of the general mass of 
property within the state and hence subject to the state’s authority to 
tax, although the property might actually be used in interstate commerce. 
“Tt is elementary,’’ said the court in New Jersey Telephone Co. v. Tax 
Board, 280 U. S. 338, 346, 50 S. Ct. 111, 113, 74 L. Ed. 463, ‘‘that a 
state may tax property used to carry on interstate commerce.’’ Treating 
the tax as an excise tax upon the sales does not change the result in the 
instant case, as the sales are still purely intrastate transactions. Superior 
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Oil Company v. Mississippi, 280 U. S. 390, 395, 50 S. Ct. 169, 74 L. Ed. 
504. Undoubtedly, purchases of goods within a state may form part of 
transactions in interstate commerce and hence be entitled to enjoy a cor- 
responding immunity. But the mere purchase of supplies or equipment 
for use in conducting a business which constitutes interstate commerce 
is not so identified with that commerce as to make the sale immune from 
a nondiscriminatory tax imposed by the State upon intrastate dealers. 
There is no substantial distinction between the sale of gasoline that is 
used in an airplane in interstate transportation and the sale of coal for 
the locomotives of an interstate carrier, or of the locomotive and cars 
themselves bought as equipment for interstate transportation. A non- 
discriminatory tax upon local sales in such cases has never been regarded 
as imposing a direct burden upon interstate commerce and has no greater 
or different effect upon that commerce than a general property tax to 
which all those enjoying the protection of the state may be subjected. 

In Helson v. Com. of Kentucky, 279 U. S. 245, 49 S. Ct. 279, 73 L. Ed. 
683, upon which the appellant relies, the tax was laid by Kentucky with 
respect to gasoline purchased by the plaintiffs in error in Illinois and used 
within Kentucky in the operation of a ferry boat on the Ohio river 
between the two states. The Court found that the tax was laid directly 
upon the use of the gasoline in interstate transportation. The Court said 
that ‘‘The tax is exacted as the price of the privilege of using an instru- 
mentality of interstate commerce.’’ Id., page 252 of 279 U.S., 49 S. Ct. 
279, 281. Such a tax is manifestly different from a general property tax 
or a tax upon purely local sales. 

Decree affirmed. 


Nore.—In Edelman v. Boeing Air Transport Incorporated, 289 U. S. 249, 53 8. 
Ct. 591, 77 L. Ed. 1155 (1933) involving a license tax of 4 cents per gallon im- 
posed by Wyoming upon all gasoline used or sold in the state, the court held that 
the tax was applicable to gasoline imported from outside the state and stored in 
tanks at the airports of the transport company, to be withdrawn at need. ‘‘A 
state,’’ said the court, ‘‘may validly tax the ‘use’ to which gasoline is put in with- 
drawing it from storage within the state, and placing it in the tanks of the planes, 
notwithstanding that its ultimate function is to generate motive power for carrying 
on interstate commerce.’’ 


° 


HENNEFORD v. SILAS MASON CO. 
300 U. S. 577, 57 S. Ct. 524, 81.L. Ed. 814 (1937). 


Appeal from the District Court of the United States for the Eastern 
District of Washington. 


Mr. Justice Carpozo delivered the opinionjef the court. 
A statute of Washington taxing the use of chattels in that state is as- 
sailed in this suit as a violation of the commerce clause (Constitution of 
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the United States, Article I, § 8) in so far as the tax is applicable to 
chattels purchased in another state and used in Washington thereafter. 
Plaintiffs (appellees in this court) [Silas Mason Co., Inc.] are engaged 
either as contractors or as subcontractors in the construction of the 
Grand Coulee Dam on the Columbia River® In the performance of that 
work they have brought into the state of Washington machinery, mate- 
rials and supplies, such as locomotives, cars, conveyors, pumps, and tres- 
tle steel, which were bought at retail in other states. The cost of all the 
articles with transportation expenses added was $921,189.34. Defend- 
ants, the Tax Commission of Washington (appellants in this court) [H. 
H. Henneford et al.] gave notice that plaintiffs had become subject 
through the use of this property to a tax of $18,423.78, two per cent of 
the cost, and made demand for payment. A District Court of three 
judges . . . adjudged the statute void upon its face, and granted an 
interlocutory injunction, one judge dissenting. 15 F. Supp. 958. The 
ease is here upon appeal. .28 U.S. C. § 380. 
Chapter 180 of the Laws of Washington for the year 1935, consisting 
of twenty titles, lays a multitude of excise taxes on occupations and 
activities. Only two of these taxes are important for the purposes of the 
case at hand, the ‘‘tax on retail sales,’’ imposed by Title III, and the 
‘compensating tax,’’ imposed by Title IV on the privilege of use. Title 
III provides that after May 1, 1935, every retail sale in Washington, 
‘with a few enumerated exceptions, shall be subject to a tax of 2% of the 
selling price. Title IV, with the heading ‘‘compensating tax,’’ provides 
(§$§ 31, 35) that there shall be collected from every person in the state 
‘‘a tax or excise for the privilege of using within this state any article of 
tangible personal property purchased subsequent to April 30, 1935,’’ at 
the rate of 2% of the purchase price, including in such price the cost of : 
transportation from the place where the article was purchased. If those 
provisions stood alone, they would mean that retail buyers -within the 
state would have to pay a double tax, 2% upon the sale and 2% upon the 
use. Relief from such a burden is provided in another section (§ 32) 
which qualifies the use tax by allowing four exceptions. Only two of these 
exceptions (b and ¢c) eall for mention at this time. Subdivision (b) pro- 
vides that the use tax shall not be laid unless the property has been 
bought at retail. Subdivision (ec) provides that the tax shall not apply 
to the ‘‘use of any article of tangible personal property the sale or use of 
which has already been subjected to a tax equal to or in excess of that 
imposed by this title whether under the laws of this state or of some 
other state of the United States.’’ If the rate of such other tax is less 
than 2%, the exemption is not to be complete (§ 33), but in such cireum- 
stances the rate is to be measured by the difference 
The plan embodied in these provisions is neither hidden nor uncertain. 
A use tax is never payabléwhere the user has acquired property by retail 
purchase in the state of Washington, ‘except in the rare instances in 
which retail purchases in Washington are not subjected to a sales tax. 
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On the other hand, a use tax is always payable where the user has ac- 
quired property by retail purchase in or from another state, unless he 
has paid a sales or use tax elsewhere before bringing it to Washington. 
The tax presupposes everywhere a retail purchase by the user before the 
time of use. If he has manufactured the chattel for himself, or has re- 
ceived it from the manufacturer as a legacy or pift, he is exempt from 
the use tax, whether title was acquired in Washington or elsewhere. The 
practical effect of a system thus conditioned is readily perceived. One of 
its effects must be that retail sellers in Washington will be helped to com- 
pete upon terms of equality with retail dealers in other states who are ex- 
empt from a sales tax or any corresponding burden. Another effect, or 
at least another tendency, must be to avoid the likelihood of a drain upon 
the revenues of the state, buyers being no longer tempted to place their 
orders in other states in the effort to escape payment of the tax on local 
sales. Do these consequences which must have been foreseen, necessitate 
a holding that the tax upon the use is either a tax upon the operations of 
interstate commerce or a discrimination against such commerce obstruct- 
ing or burdening it unlawfully? 

1. The tax is not upon the operations of interstate commerce, but 
upon the privilege of use after commerce is at an end: 

Things acquired or transported in interstate commerce may be sub- 
jected to a property tax, non-discriminatory in its operation, when they 
have become part of the common mass of property within the state of 


destination. . . . This is so, indeed, though they are still in the 
original packages. . . . For like reasons they may be subjected, 
when once they are at rest, to a non-discriminatory tax upon use or 
enjoyment. . . . The privilege of use is only one attribute, among 


many, of the bundle of privileges that make up property or ownership. 
, A state is at liberty, if it pleases, to tax them all collectively, 
or to separate the faggots and lay the charge distributively. Ibid. Call- 
ing the tax an excise when it is laid solely upon the use . . . does not 
make the power to impose it less, for anything the commerce clause has 
to say of its validity, than calling it a property tax and laying it on own- 
ership. ‘‘A non-discriminatory tax upon local sales . . . has never 
been regarded as imposing a direct burden upon interstate commerce and 
has no greater or different effect upon that commerce than a general 
property tax to which all those enjoying the protection of the State may 
be subjected.’’? Eastern Air Transport, Ine. v. South Carolina Tax Com- 
mission, 285 U. S. 147, 153. A tax upon the privilege of use or storage 
when the chattel used or stored has ceased to be in transit is now an im- 
post so common that its validity has been withdrawn from the arena of 
debate. 

2. The tax upon the use after the property is at rest is not so meas- 
ured or conditioned as to hamper the transactiOhs of interstate commerce 
or discriminate against them. 

Equality is the theme that runs through all the sections of the statute. 
There shall be a tax upon the use, but subject to an offset if another use 
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or sales tax has been paid for the same thing. This is true where the 
offsetting tax became payable to Washington by reason of purchase or 
use within the state. It is true in exactly the same measure where the 
offsetting tax has been paid to another state by reason of use or purchase 
there. No one who uses property in Washington after buying it at retail 
is to be exempt from a tax upon the privilege of enjoyment except to the 
extent that he has paid a use or sales tax somewhere. Every one who has 
paid a use or sales tax anywhere, or, more accurately, in any state, is to 
that extent to be exempt from the payment of another tax in Washing- 
ton. 

When the account is made up, the stranger from afar is subject to no 
greater burdens as a consequence of ownership than the dweller within 
the gates. The one pays upon one activity or incident, and the other 
upon another, but the sum is the same when the reckoning is closed. 
Equality exists when the chattel subjected to the use tax is bought in an- 
other state and then carried into Washington. It exists when the im- 
ported chattel is shipped from the state of origin under an order received 
directly from the state of destination. In each situation the burden 
borne by the owner is balanced by an equal burden where the sale is 
strictly local. . . . If the sales tax were abolished, the buyer in Wash- 
ington would pay at once upon the use. He would have no longer an 
offsetting credit. While the sales tax is in force, he pays upon the sale, 
and pays at the same rate. For the owner who uses after buying from 
afar the effect is all one whether his competitor is taxable under one title 
or another. This common sense conclusion has ample precedent behind 
BE Nee 

Baldwin v. G. A. F. Seelig, Inc., 294 U. S. 511 [post, p. 424], is in- 
voked by appellees as decisive of the controversy, but the case is far apart 
from this one. There a statute of New York had made provision for a 
minimum price to be paid by dealers in milk to producers in that 
state. . . . The same statute provided that when milk from another 
state had been brought into New York, the dealer should be prohibited 
from selling it at any price unless in buying the milk from the out-of-state 
_ producer he had paid the price that would be necessary if he had bought 
within the state. New York was attempting to project its legislation 
within the borders of another state by regulating the price to be paid in 
that state for milk acquired there. She said in effect to farmers in Ver- 
mont: your milk cannot be sold by dealers to whom you ship it in New 
York unless you sell it to them in Vermont at a price determined here. 
What Washington is saying to sellers beyond her borders is something 
very different. In substance what she says is this: You may ship your 
goods in such amounts and at such prices as you please, but the goods 
when used in Washington after the transit is completed, will share an 
equal burden with goods that have been purchased here. 

We are told that a tax upon the use, even though not unlawful by 
force of its effects alone, is vitiated by the motives that led to its adop- 
tion. These motives cause it to be stigmatized as equivalent to a protec- 
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tive tariff. But motives alone will seldom, if ever, invalidate a tax that 
apart from its motives would be recognized as lawful. Magnano Co. v. 
Hamilton, 292 U. S. 40, 44; Fox v. Standard Oil Co., 294 U. S. 87, 100, 
101. Least of all will they be permitted to accomplish that result when 
equality and not preference is the end to be achieved. Catch words and 
labels, such as the words ‘‘ protective tariff,’’ are subject to the dangers 
that lurk in metaphors and symbols,,and must be watched with circum- 
spection lest they put us off our guard. A tariff, whether protective or 
for revenue, burdens the very act of importation, and if laid by a state 
upon its commerce with another is equally unlawful whether protection 
or revenue is the motive back of it. But a tax upon use, or, what is 
equivalent for present purposes, a tax upon property after importation 
is over, is not. a clog upon the process of importation at all, any more 
than a tax upon the income or profits of a business. The contention 
would be futile that Washington in laying an ownership tax would be 
doing a wrong*to non-residents in allowing a credit for a sales tax al- 
ready borne by the owner as a result of the same ownership. To contend 
this would be to deny that a state may develop its scheme of taxation in 
such a way as to rid its exactions of unnecessary oppression. In the stat- 
ute in dispute such a scheme has been developed with sedulous regard for 
every interest affected. Yet a word of caution should be added here to 
avoid the chance of misconception. We have not meant to imply by any- 
thing said in this opinion that allowance of a credit for other taxes paid 
to Washington made it mandatory that there should be a like allowance 
for taxes paid to other states. A state, for many purposes, is to be reck- 
oned as a self-contained unit, which may frame its own system of bur- 
dens and exemptions without heeding systems elsewhere. If there are 
limits to that power, there is no need to mark them now. It will be time 
enough to mark them when a taxpayer paying in the state of origin is 
compelled to pay again in the state of destination. This statute by its 
framework avoids that possibility. The offsetting allowance has been 
conceded, whether the concession was necessary or not, and thus the sys- 
tem has been divested of any semblance of inequality or prejudice. A 
taxing act is not invalid because its exemptions are more generous than 
the state would have been free to make them by exerting the full measure 
of her power. 

The interlocutory injunction was erroneously granted, and the decree 
must be reversed. 


Mr. Justice McReynoups and Mr. Justice BUTLER dissent. 


Nore.—On the subject of the relation of the taxing power of the States to the com- 
merce clause, see T. R. Powell, Indirect Encroachment on Federal Authority by the 
Taxing Powers of the States, 31 Harv. L. Rev. 321, 572, 721, 932; 32 Ibid. 234, 374, 
634, 902. : 
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In Nelson v. Sears, Roebuck & Co., 312 U. S. 359, 61 S. Ct. 586, 85 L. Ed. 
888 (1941), the Court held that an Iowa tax upon the use within the State of 
property purchased by a local buyer from a mail-order seller outside the State 
was valid, and that a foreign corporation doing business in the State through retail 
stores might be required to collect the tax. 


3. RESTRICTIONS: UPON THE PoLICE PowER 


HANNIBAL & ST. JOSEPH R. CO. v. HUSEN. 
95 U. 8. 465, 24 L. Ed. 527 (1877). 


Error to the Supreme Court of the State of Missouri. 


Mr. Justice Strone delivered the opinion of the court. 

Five assignments of error appear in this record; but they raise only a 
‘single question. It is, whether the statute of Missouri, upon which the 
action in the State court was founded, is in conflict with the clause of 
the Constitution of the United States that ordains ‘‘Congress shall have 
power to regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes.’’ The statute, approved January 23, 
1872, by its first section, enacted as follows: ‘‘No Texas, Mexican, or 
Indian cattle shall be driven or otherwise conveyed into, or remain, in 
any county in this State, between the first day of March and the first 
day of November in each year, by any person or persons whatsoever.’’ 
A later section is in these words: ‘‘If any person or persons shall bring 
into this State any Texas, Mexican, or Indian cattle, in violation of the 
first section of this act, he or they shall be liable, in all cases, for all 
damages sustained on account of disease communicated by said cattle.’’ 
Other sections make such bringing of cattle into the State a criminal 
offense, and provide penalties for it. It was, however, upon the provi- 
sions we have quoted that this action was brought [by John F. Husen] 
against the railroad company [Hannibal & St. Joseph Railroad Co.] 
that had conveyed the cattle into the county. It is noticeable that the 
statute interposes a direct. prohibition against the introduction into the 
State of all Texas, Mexican, or Indian cattle during eight months of each 
year, without any distinction between such as may be diseased and such 
as are not. It is true a proviso to the first section enacts that ‘‘when 
such eattle shall come across the line of the State, loaded upon a railroad 
car or steamboat, and shall pass through the State without being un- 
loaded, such shall not be construed as prohibited by the act; but the rail- 
road company or owners of a steamboat performing such transportation 
shall be responsible [as in this suit by Husen] for damages which may 
result from the disease called the Spanish or Texas fever, should the 
same occur along the line of transportation; and the existence of such 
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disease along the line of such route shall be prima facie evidence that 
such disease has been communicated by such transportation.’’ This pro- 
viso imposes burdens and liabilities for transportation through the State, 
though the cattle be not unloaded, while the body of the section abso- 
lutely prohibits the introduction of any such cattle into the State, with 
the single exception mentioned. \ 

It seems hardly necessary to argue at length, that, unless the statute 
can be justified as a legitimate exercise of the police power of the State, 
it is a usurpation of the power vested exclusively in Congress. It is a 
plain regulation of interstate commerce, a regulation extending to pro- 
hibition. Whatever may be the power of a State over commerce that is 
completely internal, it can no more prohibit or regulate that which is in- 
terstate than it can that which is with foreign nations. Power over one 
is given by the Constitution of the United States to Congress in the same 
words in which it is given over the other and in both cases it is neces- 
sarily exclusive. That the transportation of property from one State 
to another is a branch of interstate commerce is undeniable, and no 
attempt has been made in this case to deny it. 

The Missouri statute is a plain interference with such transportation, 
an attempted exercise over it of the highest possible power,—that of de- 
struction. 

We are thus broustet to the question whether the Missouri statute is 
a lawful exercise of the police power of the State. We admit that the 
deposit in Congress of the power to regulate foreign commerce and com- 
merce among the States was not a surrender of that which may properly 
be denominated police power. What that power is, it \is difficult to de- 
fine with sharp precision. It is generally said to extend to making regu- 
lations promotive of domestic order, morals, health, and safety. 

But whatever may be the nature and reach of the police power of a 
State, it cannot be exercised over a subject confided exclusively to Con- 
gress by the Federal Constitution. It cannot invade the domain of the 
national government. . . . Neither the unlimited powers of a State 
to tax nor any of its large police powers, can be exercised to such an 
extent as to work a practical assumption of the powers properly con- 
ferred upon Congress by the Constitution. Many acts of a State may, 
indeed, affect commerce, without amounting to a regulation of it, in the 
constitutional sense of the term. And it is sometimes difficult to define 
the distinction between that which merely affects or influences and that 
which regulates or furnishes a rule of conduct. There is no such diffi- 
culty in the present case. While we unhesitatingly admit that a State 
may pass sanitary laws, and laws for the protection of life, liberty, 
health, or property within its borders; while it may prevent persons and 
animals suffering under contagious or infectious diseases, or convicts, &c., 
from entering the State; while for the purpose of self-protection it may 
establish quarantine, and reasonable inspection laws, it may not inter- 
fere with transportation into or through the State, beyond what is ab- 
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solutely necessary for its self-protection. It may not, under cover of 
exerting its police powers, substantially prohibit or burden either foreign 
or interstate commerce. . . . 

Tried by this rule, the statute of Missouri is:a plain intrusion upon 
the exclusive domain of Congress. It is not a quarantine law. It is not 
an inspection law. It says to all natural persons and to all transportation 
companies, ‘‘You shall not bring into the State any Texas cattle or any 
Mexican cattle or Indian cattle, between March 1 and Dee. 1, in any 
year, no matter whether they are free from disease or not, no matter 
whether they may do an injury to the inhabitants of the State or not; 
and if you do bring them in, even for the purpose of carrying them 
through the State without unloading them, you shall be subject to ex- 
traordinary liabilities.’’ Such a statute, we do not doubt, it is beyond the 
power of the State to enact. To hold otherwise would be to ignore one 
of the leading objects which the Constitution of the United States was 
designed to secure. 

Judgment reversed. . as 


Norse.—Compare with the instant case the decision in Minnesota v. Barber, 136 
U. S. 313, 10 S. Ct. 862, 34 L. Ed. 455 (1890), involving the application of a 
state law ‘‘for the protection of the public health’’ which required that no fresh 
beef or other meat should be sold except that taken from animals slaughtered within 
24 hours after inspection and certification by state officers. The Court refused 
to accept the argument that it was impossible to tell by an inspection of fresh 
meat whether or not it came from animals that were diseased when slaughtered; 
and it regarded the law under the circumstances as amounting practically to an 
absolute prohibition of the sale of fresh meat imported from other states. 

Even a quarantine law, otherwise valid, may become void when Congress has 
acted in respect to the same subject-nratter, as in the case of Oregon-Washington 
Co. v. Washington, 270 U. S. 87, 46 S. Ct. 279, 70 L. Ed. 482 (1926), relating 
to a state law controlling the importation of hay and meal found to harbor the al- 
falfa weevil, where Congress had already given to the Secretary of Agriculture full 
_authority over the subject. 


LEISY v. HARDIN. 
135 U. S. 100, 10 S. Ct. 681, 34 L. Ed. 128 (1890). 


Error to the Supreme Court of the State of Iowa. 

[The plaintiffs [Leisy et al.], who were brewers doing business at 
Peoria, Illinois, had shipped beer in sealed packages to Keokuk, Iowa, 
where it was offered for sale in the original packages. A certain quan- 
tity of the beer was seized by Hardin, the city marshal of Keokuk, under 
color of authority of the statutes of Iowa which forbade the manufacture 
or sale of intoxicating liquors, or keeping them with intent to sell, except 
for medicinal, chemical, pharmaceutical and sacramental purposes as 
allowed in the act. The plaintiffs brought replevin against Hardin to 
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recover the beer seized, and the local court gave judgment for the plain- 
tiffs on the ground that the State enactment was invalid. This judg- 
ment was reversed by the Supreme Court of Iowa.] 


Me. Curer Justice Fuuurr delivered the opinion of the court. 

While, by virtue of its jurisdiction over persons and property 
within its limits, a State may provide for the security of the lives, limbs, 
health and comfort of persons, and the protection of property so sit- 
uated, yet a subject-matter which has been confided exclusively to Con- 
gress by the Constitution is not within’ the jurisdiction of the police 
power of the State, unless placed there by congressional action. 

: The power to regulate commerce among the States 
is a unit, but if particular subjects within its operation do not require 
the application of a general or uniform system, the States may legislate 
in regard to them with a view of local needs and circumstances, until 
Congress otherwise directs; but the power thus exercised by the States 
is not identical in its extent with the power to regulate commerce among 
the States. The power to pass laws in respect to internal commerce, 
inspection laws, quarantine laws, health laws, and laws in relation to 
bridges, ferries, and highways, belongs to the class of powers pertaining 
to locality, essential to local intercommunication, to the progress and 
development of local prosper ity, and to the protection, the safety, and 
welfare of society, originally necessarily belonging to, and upon the 
adoption of the Constitution reserved by, the States, except so far as 
falling within the scope of a power confided to the general government. 
Where the subject-matter requires a uniform system as between the 
States, the power controlling it is vested exclusively in Congress, and 
cannot be encroached upon by the States; but where, in relation to the 
subject matter, different rules"may be suitable for different localities, 
the States may exercise powers which, though they may be said to par- 
take of the nature of the power granted to the general government, are 
strictly not such, but are simply local powers, which have full operation 
until or unless circumscribed by the action of Congress in effectuation of 
the general power. Cooley v. Port Wardens of Philadelphia, 12 How. 
299. 

Whenever, however, a particular power of the general government 
is one which must necessarily be exercised by it, and Congress remains 
silent, this is not only not a concession that the powers reserved by the 
States may be exerted as if the specific power had not been elsewhere 
reposed, but, on the contrary, the only legitimate conclusion is that the 
general government intended that power should not be affirmatively 
exercised, and the action of the States cannot be permitted to effect that 
which would be incompatible with such intention. Hence, inasmuch as 
interstate commerce, consisting in the transportation, purchase, sale, and 
exchange of commodities. is national in its character, and must be 
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governed by a uniform system, so long as Congress does not pass any 
law to regulate it, or allowing the States so to do, it thereby indicates 
its will that such commerce shall be free and untrammelled. 

That ardent spirits, distilled liquors, ale and beer, are subjects of ex- 
change, barter and traffic, like any other commodity in which a right of 
traffic exists, and are so recognized by the usages of the commercial 
world, the laws of Congress and the decisions of courts, is not denied. 
Being thus articles of commerce, can a State, in the absence of legisla- 
tion on the part of Congress, prohibit their importation from abroad or 
from a sister State? or when imported prohibit their sale by the im- 
porter? If the importation cannot be prohibited without the consent of 
Congress, when does property imported from abroad, or from a sister 
State, so become part of the common mass of property within a State 
as to be subject to its unimpeded control? 

Although the precise question before us was not ruled in Gibbons v. 
Ogden and Brown v. Maryland, yet we think it was virtually involved 
and answered, and that this is demonstrated, among other cases, in Bow- 
man v. Chicago & Northwestern Railway Co., 125 U. S., 465. In the 
latter case, section 1553 of the Code of the State of Iowa as amended by 
c. 143 of the acts of the twentieth General Assembly in 1886, forbidding 
common carriers to bring intoxicating liquors into the State from any 
other State or Territory, without first being furnished with a certificate 
as prescribed, was declared invalid, because essentially a regulation of 
commerce among the States, and not sanctioned by the authority, ex- 
press or implied, of Congress. . . . It is there shown that the trans- 
portation of freight or of the subjects of commerce, for the purpose of 
exchange or sale, is beyond all question a constituent of commerce itself ; 
that this was the prominent idea in the minds of the framers of the 
Constitution, when to Congress was committed the power to regulate com- 
merce among the several States; that the power to prevent embarrassing 
restrictions by any State was the end desired; that the power was given 
by the same words and in the same clause by which was conferred power 
to regulate commerce with foreign nations; and that it would be absurd 
to suppose that the transmission of the subjects of trade from the State 
of the buyer, or from the place of production to the market, was not con- 
templated, for without that there could be no consummated trade, either 
with foreign nations or among the States. It is explained that where 
State laws alleged to be regulations of commerce among the States, have 
been sustained, they were laws which related to bridges or dams across 
streams, wholly within the State, or police or health laws, or to subjects 
of a kindred nature, not strictly of commercial regulation. But the trans- 
portation of passengers or of merchandise from one State to another is in 
its nature national, admitting of but one regulating power; and it was to 
guard against the possibility of Commercial embarrassments which would 
result if one State could directly or indirectly tax persons or property 
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passing through it, or prohibit particular property from entrance into 
the State, that the power of regulating commerce among the States was 
conferred upon the federal government. : 

The plaintiffs in error are citizens of Illinois, are not pharmacists, and 
have no permit, but import into Iowa beer, which they sell in original 
packages, as described. Under our decision in Bowman v. Chicago, etc., 
Railway Co., supra, they had the right to import this beer into that 
State, and in the view which we have expressed they had the right to 
sell it, by which act alone it would become mingled in the common mass 
of property within the State. Up to that point of time, we hold that in 
the absence of congressional permission to do so, the State had no power 
to interfere by seizure, or any other action, in prohibition of importation 
and sale of the foreign or non-resident importer. Whatever our indi- 
vidual views may be as to the deleterious or dangerous qualities of par- 
ticular articles, we cannot hold that any articles which Congress recog- 
nizes as subjects of interstate commerce are not such, or that whatever 
are thus recognized can be controlled by state laws amounting to regu- 
lations, while they retain that character; although, at the same time, 
if directly dangerous in themselves, the State may take appropriate 
measures to guard against injury before it obtains complete jurisdiction 
over them. To concede to a State the power to exclude directly or indi- 
rectly, articles so situated, without congressional permission, is to con- 
cede to a majority of the people of a State, represented in the State 
legislature, the power to regulate commercial intercourse between the 
States, by determining what shall be its subjects, when that power was 
distinctly granted to be exercised by the people of the United States, 
represented in Congress, and its possession by the latter was considered 
essential to that more perfect Union which the Constitution was adopted 
to create. 7..-".. . 

The legislation in question is to the extent indicated repugnant to the 
third clause of section 8 of Art. I of the Constitution of the United 
States, and therefore the judgment of the Supreme Court of Iowa is re- 
versed and the cause remanded for further proceedings not inconsistent 
with this opinion. 


Mr. Justice GRAY, with whom concurred Mr. Justice HARLAN and 
Mr. Justicy BREWER, dissenting. . 


Notre.—This case marks the abandonment by the Court of the position taken in 
the License Cases, 5 How. 504, 12 L. Ed. 256 (1847), where, in respect to prohibi- 
tion laws of Massachusetts and other Eastern States, it was held that the States 
might fix the conditions of and require licenses for the sale of intoxicating liquors 
imported from other States. The Justices who decided that case differed in the 
reasoning of their separate opinions, Chief Justice Taney taking the position that 
while ‘‘the controlling and supreme power over commerce with foreign nations and 
the several States is undoubtedly conferred upon Congress,’’ yet the States might 
nevertheless, ‘‘for the safety or convenience of trade, or for the protection of the 
health of its citizens, make regulations of commerce for its own ports and harbors, 
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and for its own territory; and such regulations are valid unless they come in con- 
flict with a law of Congress.’’ The effect of the License Cases was thus to qualify 
the broad doctrine laid down in Brown v. Maryland, see above p. 234, where the 
police powers of the State were involved. ; 

With the Leisy v. Hardin case comes the new doctrine that the ‘‘silence of Con- 
gress’? must be interpreted as indicating that Congress intended commerce to be 
free by the fact that it had not itself legislated upon the subject. The question then 
arose, could Congress by affirmative action permit the States to control the importa- 
tion of a particular object of commerce? The Wilson Act of 1890, 26 Stat. 313, 
provided that intoxicating liquors should, ‘‘upon their arrival’’ in a State, be sub- 
ject to the police power of the State. The constitutionality of the Wilson Act was 
upheld in the case of In re Rahrer, 140 U. S. 545, 11 S. Ct. 865, 35 L. Ed. 572 
(1891); but the scope of the Act was greatly restricted by the decision in Rhodes 
v. Iowa, 170 U. S. 412, 18 S. Ct. 664, 42 L. Ed. 1088 (1898), where the Court held 
that the words ‘‘upon their arrival’? meant actual delivery to the consignee and not 
merely physical arrival in the State of destination. 

As the result of continued agitation by ‘‘dry’’ States for protection against the 
importation of intoxicating liquors, Congress passed in 1913 the Webb-Kenyon Act, - 
37 Stat. 699, which sought to close the loopholes in the Wilson Act. So tightly 
were they closed that President Taft vetoed the Act as amounting to a delegation of 
the powers of Congress to the States. The Act, passed over the President’s veto, 
was upheld by the Court in Clark Distilling Co. v. Western Maryland R. Co., 242 
U. S. 311, 37 8. Ct. 180, 61 L. Ed. 326 (1917). See ante, p. 294. 

For the effect of the Twenty-first Amendment, repealing the Eighteenth Amend- 
ment, see post, p. 436. 5 


PLUMLEY v. MASSACHUSETTS. 
155 U.S. 461, 15 S. Ct. 154, 39 L. Ed, 223 (1894). 


Error to the Supreme Judicial Court of the Commonwealth of Massa- 
chusetts. . 

[The State of Massachusetts enacted a law entitled ‘‘An act to pre- 
vent deception in the manufacture and sale of imitation butter,’’ which 
forbade the manufacture or sale of ‘‘any article, product or compound 
made wholly or partly out of any fat, oil or oleaginous substance or com- 
pound thereof, not produced from unadulterated milk or cream from the 
same, which shall be in imitation of yellow butter produced from pure 
unadulterated milk or cream of the same,’’ but ‘‘nothing in this act 
shall be construed to prohibit the manufacture or sale of oleomargarine 
in a separate and distinct form, and in such a manner as will advise the 
consumer of its real character, free from coloration or ingredient that 
causes it to look like butter.’’ The plaintiff in error [Plumley] was con- 
victed in the Municipal Court of Boston of having sold oleomargarine 
colored in imitation of butter, contrary to the provisions of the statute 
just cited. His conviction having been sustained by the Supreme Judi- 
cial Court of Massachusetts, 156 Mass. 236, he sued out a writ of error.] 


Mr. Justice Haran delivered the opinion of the court. . . . 
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The vital question in this case is, . . . whether, as contended by 
the petitioner, the statute under examination in its application to sales 
of oleomargarine brought into Massachusetts from other States is in 
conflict with the clause of the Constitution of the United States investing 
Congress with the power to regulate commerce among the several States. 
It will be observed that the statute of Massachusetts which is alleged 
to be repugnant to the commerce clause of the Constitution does not 
prohibit the manufacture or sale of all oleomargarine, but only such 
as is colored in imitation of yellow butter produced from pure unadul- 
terated milk or cream of such milk. If free from coloration or ingredi- 
ent that ‘‘causes it to look like butter,’’ the right to sell it ‘‘in a separate 
and distinct form, and in such manner as will advise the consumer of 
its real character,’’ is neither restricted nor prohibited. It appears, in 
this case, that oleomargarine, in its natural condition, is of ‘‘a light 
yellowish color,’’ and that the article sold by the accused was artificially 
colored ‘‘in imitation of yellow butter.’’ Now, the real object of color- 
ing oleomargarine so as to make it look like genuine butter is that it 
may appear to be what it is not, and thus induce unwary purchasers who 
do not closely scrutinize the label upon the package in which it is con- 
tained, to buy it as and for butter produced.from unadulterated milk 
or cream from such milk. The suggestion that oleomargarine is artifi- 
cially colored so as to render it more palatable and attractive can only 
mean that customers are deluded, by such coloration, into believing that 
they are getting genuine butter. If any one thinks that oleomargarine, 
not artificially colored so as to cause it to look like butter, is as palatable 
or as wholesome for purposes of food as pure butter, he is, as already 
observed, at liberty under the statute of Massachusetts to manufacture 
it in that State or to sell it there in such a manner as to inform the 
customer of its real character. He is only forbidden to practice, in such 
matters, a fraud upon the general public. The statute seeks to suppress 
false pretenses and to promote fair dealing in the sale of an article of 
food. It compels the sale of oleomargarine for what it really is, by pre- 
venting its sale for what it is not. Can it be that the Constitution of the 
United States secures to any one the privilege of manufacturing an 
article of food in such a manner as to induce the mass of people to 
believe that they are buying something which, in fact, is wholly different 
from that which is offered for sale? Does the freedom of commerce 
among the States demand a recognition of the right to practice a decep- 
tion upon the public in the sale of any articles, even those that may 
have become the subject of trade in different parts of the country ? $ 

If there be any subject over which it would seem the States ought to 
have plenary control, and the power to legislate in respect to which it 
ought not to be supposed was intended to be surrendered to the general 
government, it is the protection of the people against fraud and decep- 
tion in the sale of food products. Such legislation may, indeed, indirectly 
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or incidentally affect trade in such products transported from one State 
to another State. But that circumstance does not show that Jaws of the 
character alluded to are inconsistent with the power of Congress to 
regulate commerce among the States. For, as said by this court in 
Sherlock v. Alling, 93 U. S. 99,103: ‘‘In conferring upon Congress the 
regulation of commerce, it was never intended to cut the States off from 
legislating on all subjects relating to the health, life, and safety of their 
citizens, though the legislation might indirectly affect the commerce of 
the country. Legislation, in a great variety of ways, may affect com- 
merce and persons engaged in it without constituting a regulation of it 
within the meaning of the Constitution.’ . 

But the case most relied on by the petitioner i support the proposition 
that oleomargarine, being a recognized article of commerce, may be intro- 
duced into a State and there sold in original packages, without any re- 
striction being imposed by the State upon such sale, is Leisy v. Hardin, 
135 Ue Or on ts: 4 

It is sufficient to say of Leisy v. Hardin that it did not in form or in 
substance present the particular question now under consideration. The 
article which the majority of the court in that case held could be sold in 
Iowa in original packages, the statute of the State to the contrary not- 
withstanding, was beer manufactured in Illinois and shipped to the 
former State to be there sold in such packages. So far as the record 
disclosed, and so far as the contentions of the parties were concerned, 
the article there in question was what it appeared to be, namely, genuine 
beer, and not a liquid or drink colored artificially so as to cause it to 
look like beer. . . . 

We are of opinion that it is Shin the power of a State to exclude 
from its markets any compound manufactured in another State, which 
has been artificially colored or adulterated so as to cause it to look like 
an article of food in general use, and the sale of which may, by reason 
of such coloration or adulteration, cheat the general public into purchas- 
ing that which they may not intend to buy. The Constitution of the 
United States does not secure to any one the privilege of defrauding the 
public. The deception against which the statute of Massachusetts is 
aimed is an offense against society; and the States are as competent to 
protect their people against such offenses or wrongs as they are to pro- 
tect them against crimes or wrongs of more serious character. And this 
protection may be given without violating any right secured by the 
national Constitution, and without infringing the authority of the gen- 
eral government. A State enactment forbidding the sale of deceitful 
imitations of articles of food in general use among the people does not 
abridge any privilege secured to citizens of the United States, nor, in 
any just sense, interfere with the freedom of commerce among the sev- 
eral States. It is legislation which ‘‘can be most advantageously exer- 
cised by the States themselves.’’ Gibbons v. Ogden, 9 Wheat. 1, 203. 
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Mr. Justics Fuuuer, with whom concurred Mr. Justicw Frevp and 
Mr. Justicp BREWER, dissenting. . . . 


Norr.—In Sligh v. Kirkwood, 237 U. S. 52, 35 S. Ct. 501, 59 L. Ed. 835 (1915) 
involving a Florida law prohibiting the sale or shipment of citrus fruits which 
were ‘‘immature or otherwise unfit for consumption,’’ the court held that the power 
of the state to prescribe regulations with respect to impure foods was well estab- 
lished and that such regulations were not void because they ‘‘incidentally affect 
interstate commerce.’? 

In Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282, 42 S. Ct. 106, 66 
L. Ed. 239 (1921), involving the validity of a Kentucky statute prescribing the 
conditions on which corporations of other states might do business in that state, 
the court held that the fact that the milling company purchased its grain in Ken- 
tucky under a contract calling for delivery of the grain on board cars for shipment 
to its mill in Tennessee showed that ‘‘what otherwise seemed an intrastate transac- 
tion was a part of interstate commerce,’’ making the statute invalid. 


BUCK v. KUYKENDALL. 
267 U. S. 307, 45 S. Ct. 324, 69 L. Ed. 623 (1925). 


Appeal from a decree of the District Court of the Western District of 
Washington. 


Mr. Justice BRANDEIS delivered the opinion of the court. 

This is an appeal, under section 238 of the Judicial Code (Comp. St. 
sec. 1215), from a final decree of the federal court for Western Wash- 
ington, dismissing a bill brought to enjoin the enforcement of section 5 
of chapter 111 of the Laws of ‘Washington of 1921. That section pro- 
hibits common carriers for hire from using the highways by auto vehicles 
between fixed terminal or over regular routes, without having first ob- 
tained from the director of public works a certificate declaring that 
public convenience and necessity require such operation. The highest 
court of the state has construed the section as applying to common ear- 
riers engaged exclusively in interstate commerce. . . . The main 
question for decision is whether the statute so construed and applied is 
consistent with the federal Constitution and the legislation of Congress. 

Buck, a citizen of Washington, wished to operate an auto stage line 
over the Pacific Highway between Seattle, Wash., and Portland, Ore., 
as a common carrier for hire exclusively for through interstate passen- 
gers and express. He obtained from Oregon the license prescribed by 
its laws. Having complied with the laws of Washington relating to 
motor vehicles, their owners and drivers (Carlsen v. Cooney, 123 Wash. 
441, 212 P. 575), and alleging willingness to comply with all applicable 
regulations concerning common carriers, Buck applied there for the 
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prescribed certificate of public convenience and necessity. It was re- 
fused. The ground of refusal was that, under the laws of the state, the 
certificate may not be granted for any territory which is already being 
adequately served by the holder of a certificate, and that, in addition to 
frequent steam railroad service, adequate transportation facilities be- 
tween Seattle and Portland were already being provided by means of 
four connecting auto stage lines, all of which held such certificates from 
the state of Washington. In re Buck, P. U. R. 1923H, 737. To enjoin 
interference by its officials with the operation of the projected line, Buck 
brought this suit against Kuykendall, the director of public works. 


That part of the Pacific Highway mee lies within the state of Wash- 
ington was built by it with federal aid. . . Plaintiff claimed that 
the action taken by the Washington bilge: and threatened, violates 
rights conferred by these federal acts and guaranteed both by the Four- 
teenth Amendment and the commerce clause. In support of the decree 
dismissing the bill this argument is made. The right to travel interstate 
by auto vehicle upon the public highways may be a privilege or immunity 
of citizens of the United States. Compare Crandall v. Nevada, 6 Wall. 
35, 18 L. Ed. 745, A citizen may have, under the Fourteenth Amend- 
ment, the right to travel and transport his property upon them by auto 
vehicle. But he has no right to make the highways his place of business 
by using them as a common carrier for hire. Such use is a privilege 
which may be granted or withheld by the state in its discretion, without 
violating either the due process clause or the equal protection clause. 
Packard v. Benton, 264 U.S. 140, 144, 44 S. Ct. 257, 68 L. Ed, 596. The 
highways belong to the state. It may make provision appropriate for 
securing the safety and convenience of the public in the use of them. 
Kane v. New Jersey, 242 U.S. 160, 37 8S. Ct. 30, 61 L. Ed. 222. It may 
impose fees with a view both to raising funds to defray the cost of super- 
vision and maintenance and to obtaining compensation for the use of the 
road facilities provided. Hendrick v. Maryland, 235 U. 8. 610, 35 S. Ct. 
140, 59 L. Ed. 385. . . . With the increase in number and size of the 
vehicles used upon a‘ highway, both the danger and the wear and tear 
grow. To exclude unnecessary vehicles—particularly the large ones com- 
monly used by carriers for hire—promotes both safety and economy. 
State regulation of that character is valid even as applied to interstate 
commerce in the absence of legislation by Congress which deals specifi- 
cally with the subject. . . . Neither the recent federal highway acts, 
nor the earlier post road acts (Rev. Stat. see. 3964; Act of March 1, 1884, 
c. 9, 23 Stats. 3), do that. The state statute is not objectionable because 
it is designed primarily to promote good service by excluding unneces- 
sary competing carriers. That purpose also is within the state’s police 
power. 

The argument is not sound. It may be assumed that section 4 of the 
state statute is consistent with the Fourteenth Amendment; and also, 
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that appropriate state regulations adopted primarily to promote safety 
upon the highways and conservation in their use are not obnoxious to 
the commerce clause, where the indirect burden imposed upon inter- 
state commerce is not unreasonable. . . .* The provision here in ques- 
tion is of a different character. Its primary purpose is not regulation 
with a view to safety or to conservation of the highways, but the prohibi- 
tion of competition. It determines, not the manner of use, but the per- 
sons by whom the highways may be used. It prohibits such use to some 
persons, while permitting it to others for the same purpose and in the 
same manner. Moreover, it determines whether the prohibition shall be 
applied by resort, through state officials, to a test which is peculiarly within 
the province of the federal action—the existence of adequate facilities 
for conducting interstate commerce. The vice of the legislation is dra- 
matically exposed by the fact that the state of Oregon had issued its 
certificate which may be deemed equivalent to a legislative declaration 
that, despite existing facilities, public convenience and necessity required 
the establishment by Buck of the auto stage line between Seattle and 
Portland. Thus, the provision of the Washington statute is a regulation, 
not of the use of its own highways, but of interstate commerce. Its effect 
upon such commerce is not merely to burden, but to obstruct it. Such 
state action is forbidden by the commerce clause. It also defeats the 
purpose of Congress, expressed in the legislation giving federal aid for 
the construction of interstate highways. 
Reversed. 


Mr. Justicp McREYNOLDs dissents. 

I am of opinion that the courts below reached correct conclusions 
in these causes. 

The states have spent enormous sums in constructing roads, and must 
continue to maintain and protect them at great cost if they are to - 
remain fit for travel. 

The problems arising out of the sudden increase of motor vehicles 
present extraordinary difficulties. As yet nobody definitely knows what 
should be done. Manifestly, the exigency cannot be-met through uniform 
rules laid down by Congress. 

Interstate commerce has been greatly aided—amazingly facilitated, 
indeed—through legislation and expenditures by the states. The chal- 
lenged statutes do not discriminate against such commerce, do not 
seriously impede it, and indicate an honest purpose to promote the best 


1 The dissent also covers Bush & Sons Co. v. Maloy, 267 U. 8. 317, 45 S. Ct. 326, 
69 L. Ed. 627 (1925), in which the court held unconstitutional a Maryland law 
prohibiting common carriers of goods by motor vehicle from using the public high- 
ways without a permit from the Public Service Commission (Maloy et al.), the 
permit having been refused because it was believed by the Commission that existing 
lines of transportation would be prejudiced, so as to make ‘‘the granting of such 
permit prejudicial to the welfare and convenience of the public,’’ in accordance with 
the terms of the law. 
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interest of all by preventing unnecessary destruction and keeping the 
ways fit for maximum service. 

The federal government has not and cannot undertake precise regula- 
tion. Control by the states must continue; otherwise chaotic conditions — 
will quickly develop. The problems are essentially local, and should be 
left with the local authorities unless and until something is done which 
really tends to obstruct the free flow of commercial intercourse. 


Notr.—The problem of state regulation of highways has become of increasing 
importance of recent years and it is difficult at times to distinguish between laws in 
which taxation is the dominant motive and those in which control of traffic is the 
primary objective. See Bradley v. Public Utilities Commission, post, p, 419, and 
Ingels v. Morf, post, p. 421. The following case illustrates the difficulty of deter- 
mining when the interference with interstate commerce is direct or indirect, and 
raises the further question whether that basis is a sound one for deciding the con- 
stitutionality of the law in question. : 


F 


DI SANTO v. PENNSYLVANIA. 
273 U. S. 34, 47 S. Ct. 267, 71 L. Ed. 524 (1927). 


Mr. Justice Buruer delivered the opinion of the court. 

Plaintiff in error [Di Santo] was indicted in the court of quarter ses- 
sions of Dauphin county, Pennsylvania, for a violation of an Act of the 
Legislature of July 17, 1919 (P. lL. 1003) as amended by the Act of 
May 20, 1921 (P. L. 997; Pa. St. Supp. 1924, § 20197), requiring licenses 
to sell steamship tickets or orders for transportation to or from foreign 
countries. . . . Plaintiff in error, by motion in arrest of judgment, 
challenged the validity of the act on the ground that it contravenes the 
commerce clause of the federal Constitution. The court held the statute 
valid, and sentenced him to pay a fine. On appeal the Superior Court 
held the act unconstitutional and reversed the judgment. The Supreme 
Court reversed the Superior Court and reinstated the judgment of the 
trial court. 2 

The act of 1921 provides that no person or corporation, other than a 
railroad or steamship company, shall engage within the state in the sale 
of steamship tickets or orders for transportation or shall hold himself 
out as authorized to sell such tickets or orders without having first pro- 
cured a license. . . . The state Supreme Court declared that the act 
is one to prevent fraud, and held that it does not require an agent or 
servant of the steamship companies to have a license, but that plaintiff 
is not such an agent, and that he occupies a position in the nature of an 
independent contractor, and is required to obtain a license. 

Plaintiff represented four steamship companies operating steamships 
between the United States and Europe. Each of them gave him a certifi- 
eate authorizing him to sell, at a specified place in Harrisburg, tickets 
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and orders for transportation entitling persons therein named to passage 
on such steamships, and required the certificate to be posted in his office. 


The soliciting of passengers and the sale of steamship tickets and or- 
ders for passage between the United States and Europe constitute a well- 
recognized part of foreign commerce. . . . A state statute which 
by its necessary operation directly interferes with or burdens foreign 
commerce is a prohibited regulation and invalid, regardless of the pur- 
pose with which it was passed. . . . Such legislation cannot be sus- 
tained as an exertion of the police power of the state to prevent possible 
fraud. . . . The Congress has complete and paramount authority to 
regulate foreign commerce and, by appropriate measures, to protect the 
public against the frauds of those who sell these tickets and orders. The 
sales here in question are related to foreign commerce as directly as are 
sales made in ticket offices mairitained by the carriers and operated by 
their servants and employees. The license fee and other things imposed 
by the act on plaintiff in error, who initiates for his principals a trans- 
action in foreign commerce, constitute a direct burden on that commerce. 
This case is controlled by Texas Transport Co. v. New Orleans, 264 U. S. 
150, 44 S. Ct. 242, 68 L. Ed. 611, 34 A. L. R. 907, and McCall v. Cali- 
fornia, 136 U. S. 104, 10 8S. Ct. 881, 34 L. Ed. 391. 

Judgment reversed. 


Mr. Justice BRANDEIS, with whom Mr. Justice Houmgs concurs, dis- 
senting. 

The statute is an exertion of the police power of the state. Its evident 
purpose is to prevent a particular species of fraud and imposition found 
to have been practiced in Pennsylvania upon persons of small means, 
unfamiliar with our language and institutions. Much of the immigra- 
tion into the United States is effected by arrangements made here for 
remittance of the means of travel. The individual immigrant is often an 
advance guard. After gaining a foothold here, he has his wife and 
children, aged parents, brothers, sisters or other relatives follow. To 
this end he remits steamship tickets or orders for transportation. The 
purchase of the tickets involves trust in the dealer. This is so not only 
because of the nature of the transaction, but also because a purchaser 
when unable to pay the whole price at one time makes successive de- 
posits on account, the ticket or order not being delivered until full 
payment is made. The facilities for remitting both cash and steamship 
tickets are commonly furnished by private bankers of the same nation- 
ality as the immigrant. It was natural that the supervision of persons 
engaged in the business of supplying steamship tickets should be com- 
mitted by the statute to the commissioner of banking. 

Although the purchase made is of an ocean steamship ticket, the trans- 
action regulated is wholly intrastate—as much so as if the purchase were 
of local real estate or of local theater tickets. There is no purpose on the 
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part of the state to regulate foreign commerce. The statute is not an 
obstruction to foreign commerce. It does not discriminate against for- 
eign commerce. It places no direct burden upon such commerce. It does 
not affect the commerce except indirectly. Congress could, of course, 
deal with the subject, because it is connected with foreign commerce. 
But it has not done so. Nor has it legislated on any allied subject. Thus, 
there can be no contention that Congress has occupied the field. And 
obviously, also, this is not a case in which the silence of Congress can 
be interpreted as a prohibition of state action—as a declaration that 
in the sale of ocean steamship tickets fraud may be practiced without 
let or hindrance. If Pennsylvania must submit to seeing its citizens 
defrauded, it is not because Congress has so willed, but because the 
Constitution so commands. I cannot believe that it does. 


Mr. Justice Strong, dissenting. 

In this case the traditional test of fhe limit of state action by in-~ 
quiring whether the interference with commerce is direct or indirect 
seems to me too mechanical, too uncertain in its application, and too 
‘remote from actualities, to be of value. In thus making use of the ex- 
pressions, ‘‘direct’’ and ‘‘indirect interference’’ with commerce, we are 
doing little more than using labels to describe a result rather than 
any trustworthy formula by which it is reached. 

I am not persuaded that the regulation here is more than local in 
character or that it interposes any barrier to commerce. Until Congress 
undertakes the protection of local communities from the dishonesty 
of the sellers of steamship tickets, it would seem that there is no adequate 
ground for holding that the regulation here involved is a prohibited 
interference with commerce. 

ig 


Mr. Justice Houmes and Mr. Justice BRANDEIS concur in this opinion. 


BRADLEY. v. PUBLIC UTILITIES COMMISSION OF OHIO. 
289 U. S. 92, 53 S. Ct. 577, 77 L. Ed. 1053 (1933). 
Appeal from the Supreme Court of Ohio. 


Mr. Justicy BRANDEIS delivered the opinion of the court. 

Bradley applied to the Public Utilities Commission of Ohio for a cer- 
tificate of public convenience and necessity to operate by motor as a 
common carrier of property over State Route No. 20, extending from 
Cleveland, Ohio, to the Ohio-Michigan line, with Flint, Michigan, as 
final destination. The New York Central Railroad and the Pennsylvania 
Railroad opposing, moved that the application be dismissed on the 
ground of the present congested condition of that highway. Upon a 
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full hearing, the Commission found ‘‘that said State Route No. 20, at 
this time, is so badly congested by established motor vehicle operations, 
that the addition of the applicant’s proposed service would create and 
maintain an excessive and undue hazard to the safety and security of 
the travelling public, and the property upon such highway.’’ It there- 
fore ordered: ‘‘That in the interest of preserving the public welfare, 
the application be, and hereby is, denied.’’ 

In a petition for a rehearing, which was also denied, Bradley urged, 
among other things, that denial of the application for the certificate on 
the ground stated violated rights guaranteed to the applicant by the 
commerce clause of the Federal Constitution and the equality clause of 
the Fourteenth Amendment. The same claims were asserted in a peti- 
_tion in error to the Supreme Court of the State; were there denied 
(125 Ohio State 381) upon the authority of Motor Transport Co. v. 
Public Utilities Company, 125 Ohio State 374; and are renewed here 
upon this appeal. We are of opinion that the claims are unfounded. 

First. It is contended that the order of the Commission is void be- 
cause it excludes Bradley from interstate commerce. The order does 
not in terms exclude him from operating interstate. The denial of the 
certificate excludes him merely from Route 20. . . . For aught 
that appears, some alternate or amended route was available on which 
there was no congestion. If no other feasible route existed and that 
fact was deemed relevant, the duty to prove it rested upon the applicant. 
It was not incumbent upon the Commission to offer a certificate over an 
alternate route. 

Second. It is contended that an order denying to a common carrier 
by motor a certificate to engage in interstate transportation necessarily 
violates the Commerce Clause. The argument is that under the rule 
declared in Buck v. Kuykendall, 267 U. S. 307 and Bush and Sons Co. 
v. Maloy, 267 U. S. 317, an interstate carrier is entitled to a certificate 
as of right; and that hence the reason for the commission’s refusal and 
its purpose are immaterial. . . . But there promotion of safety was 
merely an incident of the denial. Its purpose was to prevent competi- 
tion deemed undesirable. The test employed was the adequacy of 
existing transportation facilities; and since the transportation in ques- 
tion was interstate, denial of the certificate invaded the province of 
Congress. In the case at bar, the purpose of the denial was to promote 
safety; and the test employed was congestion of the highway. The 
effect of the denial upon interstate commerce was merely an incident. 

Protection against accidents, as against crime, presents ordinarily a 
local problem. Regulation to ensure safety is an exercise of the police 
power. It is primarily a State function, whether the locus be private 
property or the public highways. Congress has not dealt with the sub- 
ject. Hence, even where the motor cars are used exclusively in inter- 
state commerce, a State may freely exact registration of the vehicle and _ 
an operator’s license, Hendrick v. Maryland, 235 U. S. 610, 622; Clark 


Powers or Concress: INTERSTATE, ETC., Commrrce 421 


v. Poor, 274 U. S. 554, 557; Sprout v. South Bend, 277 U. 8S. 163, 169; 
may require the appointment of an agent upon whom process can be 
served in an action arising out of operation of the vehicle within the 
State, Kane v. New Jersey, 242 U. S. 160; Hess v. Pawloski, 274 U. S. 
352, 356; and may require carriers to file contracts providing adequate 
insurance for the payment of judgments recovered for certain injuries 
resulting from their operations. Continental Baking Co. v. Woodring, 
286 U.S. 352, 8365-366. . . . The State may exclude from the public 
highways vehicles engaged exclusively in interstate commerce, if of a 
size deemed dangerous to the public safety, Morris v. Duby, 274 U. 8. 
135, 144; Sproles v. Binford, 286 U. 8. 374, 389-390. Safety may re- 
quire that no additional vehicle be admitted to the highway. The Com- 
merce Clause is not violated by denial of the certificate to the appellant, 
if upon adequate evidence denial is deemed necessary to promote the 
public safety. 
Affirmed. 


INGELS vy. MORF. 
300 U. S. 290, 57 S. Ct. 439, 81 L. Ed. 653 (1937). 


Appeal from the District Court of the United States for the Southern 
District of California. 


Mr. JUSTICE STONE delivered the opinion of the court. 

This suit was brought by appellee in the District Court for Southern 
California, three judges sitting, to restrain appellants, state officers, 
from enforcing the provisions of the ‘‘Caravan’’ Act, Cal. Stat. 1935, ¢. 
402, as a forbidden burden on interstate commerce, and as an infringe- 
ment of the due process and equal protection clauses of the Fourteenth 
Amendment. From a decree granting the relief prayed, the case comes 
here on appeal under §§ 238(3), 266, Judicial Code. 

The challenged statute defines ‘‘caravaning’’ as the transportation, 
‘<from without the state, of any motor vehicle operated on its own wheels 
or in tow of another vehicle for the purpose of selling or offering the 
same for sale. . . to any purchaser’’ located within or without the 
state. Sections 2 and 3 prohibit caravanmg without attaching to each 
vehicle so transported a special permit issued by the State Motor Vehicle 
Department [R. Ingels, Director], for which a fee of $15 is exacted. A 
permit is valid only for the trip or trips specified in it, and for a period 
of ninety days ($4). Section 6 directs that the fees collected be paid 
into the general fund in the state treasury, and declares that they are 
‘intended to reimburse the State treasury for the added expense which 
the State may incur in the administration and enforcement of this Act, 
and the added expense of policing the highways over which such cara- 
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vaning may be conducted, so as to provide for the safety of traffic on 
such highways where caravaning is being conducted.’’ 

Appellee [H. Morf], a resident of Los Angeles, California, carries on 
his business there as a dealer in automobiles. He purchases used auto- 
mobiles in other states and transports them from the place of purchase 
to points on the California boundary line, thence over state highways to 
Los Angeles, and sometimes to other places, where he offers them for 
sale. He conducts from 20 to 25% of the total movement in such traffic. 
Some of his vehicles are coupled together in twos, and move in caravans 
or fleets, sometimes aggregating more than 30 cars. He gave testimony, 
which appellants sharply challenge, that from 30 to 40% move singly 
and not in company with any other vehicle. A permit is required for 
each car, whether it moves alone or as part of a fleet. The district court 
found that such movement of vehicles in caravans of more than four ere- 
ate special traffic difficulties, but that the movement of four or less ‘‘con- 
stitutes no police problem’’; that there is considerable like traffic carried 
on wholly within the state, for which the fee of $15 is not exacted and 
for which no similar or other fee is required; and that the demanded fee 
for each car moving in the interstate traffic is excessive and bears no rea- 
sonable relation to the increased cost of policmg. It concluded, as the 
appellee contends here, that the statute denies to appellee due process 
and equal protection, and places a forbidden burden on, and discrimi- 
nates against, interstate commerce. : 

In Morf v. Bingaman, 298 U. S. 407, Rcenie before this Court, the 
Caravaning Act of New Mexico, containing some features similar to the 
present act, was likewise assailed as burdening interstate commerce by 
the imposition of a fee, of $7.50 for each vehicle moving by its own 
power, and $5.00 for each vehicle towed by another when moving in ear- 
avan. The statute made the privilege of using the highway conditional 
upon payment of the fee. The fees collected were devoted in part to 
highway purposes. We held that the fees were a charge for the use of 
the highways, not shown by the taxpayer to be unreasonable, which the 
state might lawfully demand. ; 

To justify the exaction by a state of a money payment burdening 
interstate commerce, it must affirmatively appear that it is demanded as 
reimbursement for the expense of providing facilities, or of enforcing 
regulations of the commerce which are within its constitutional power. 

Here appellant does not show that the fees collected are used to meet 
the cost of the construction or maintenance of its highways. 

Hence we must look to the statute itself to ascertain the purposes for 
which the permit fees are collected. On this point it is explicit. It de- 
clares (§ 6) that they are intended to reimburse the state treasury for 
the added expense of administering the Caravan Act and policing the 
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caravaning traffic. This negatives any inference of the purpose of the 
collection which might otherwise be drawn from the statute, and from its 
provision that the permit is prerequisite to the use of the highways. 

The burden rests on appellee to show that the fee is excessive for the 
declared purpose. . . . But the trial court has found that it is ex- 
cessive and the finding is amply supported by evidence. In 1934, 9,663 
cars were caravaned, and in the first eleven months of 1935, 14,000. 
This supports the inference of the trial court that 15,000: cars are 
brought into the state, annually, for sale under the conditions defined 
in the Act. There was testimony that the expense involved in issuing 
earavaning permits is ‘‘about $5.00 per ecar,’’ although it appeared 
that the permit fee for local pleasure cars, numbering 1,960,000, was 
$3.00 per year, of which only 35% ($1.05) is devoted to administrative 
expenses. _ 

The Caravan Act became effective September 15, 1935. A permit 
granted under it is confined to a limited movement from the state bound- 
ary to the immediate point of destination. . . . The district court 
found that the evidence indicated that a total of ten men at a salary 
of $200 a month, and at an aggregate cost of $24,000 a year, would 
be adequate to police the traffic, whereas the permit fees from 15,000 cars 
would yield an annual return of $225,000. 

We cannot say that the evidence does not support the conclusion of the 
trial court that the cost of policing would be amply met by a license fee 
of one-third of the amount so charged. . . . It rightly held that the 
licensing provisions of the statute impose an unconstitutional burden on 
interstate commerce. 

Affirmed. 


Norr.—For the question of the regulation by States of traffic on highways in the 
interest of public safety, see post, p. 877. In Aero Mayflowér Transit Co. v. 
Georgia Public Service Commission, 295 U. S. 285, 55 S. Ct. 709, 79 L. Ed. 1439 
(1935) involving a Georgia statute which prescribed a system of regulation for 
private carriers for hire, requiring them to obtain from the Public Service Com- 
mission, at a cost of $35, a certificate of public convenience and necessity, to give 
bond for protection against damage caused by negligence, and at the same time 
pay an annual registration and license fee of $25 for every vehicle so operated, the 
proceeds of both fees being kept in a separate fund to be devoted to the maintenance 
and repair of the highways of the state, the court held that the statute did not lay 
an unlawful burden on interstate commerce, being moderate in amount and not 
being discriminatory in favor of domestic vehicles operated under like conditions. 
The objection urged that the use by the transit company of roads in Georgia was 
less than that by other carriers engaged in local business which paid the same charge 
was dismissed. ‘‘The fee,’’ said the Court, ‘‘is not for the mileage covered by a 
vehicle. There would be administrative difficulties in collecting on that basis. The 
fee is for the privilege for a use as extensive as the carrier wills that it shall be. 
There is nothing unreasonable or oppressive in a burden so imposed.’’ 


424 Casrs ON ConSTITUTIONAL LAW 


BALDWIN v. SEELIG. 
294 U. S. 511, 55 S. Ct: 497, 79 L. Ed. 1032 (1935). 


Appeal from the District Court of the United States for the Southern 
District of New York. 


Mr. Justice Carpozo delivered the spinion of the court. 

Whether and to what extent the New York Milk Control Act (N. Y. 
Laws 1933, ce. 158; Laws 1934, e. 126 [Agriculture and Markets Law, 
N. Y. Consol. Laws, ec. 69, §§ 252-258-r]) may be applied against a 
dealer who has acquired title to the milk as the result of a transaction in 
interstate commerce is the question here to be determined. 

G. A. F. Seelig, Inc. (appellee in No. 604 and appellant in No. 605) 
is engaged in business as a milk dealer in the city of New York. It buys 
its milk, including cream, in Fair Haven, Vt. from the Seelig Creamery 
Corporation, which in turn buys from the producers on the neighbor- 
ing farms. The milk is transported to New York by rail in 40-quart 
eans; the daily shipment amounting to about 200 cans of milk and 20 
eans of cream. Upon arrival in New York about 90 per cent. is sold to 
customers in the original cans; the buyers being chiefly hotels, restau- 
rants, and stores. About 10 per cent. is bottled in New York, and sold 
to customers in bottles. By concession title passes from the Seelig 
Creamery to G. A. F. Seelig, Inc., at Fair Haven, Vt. For convenience 
the one company will be referred to as the Creamery and the other as 
Seelig. 

The New York Milk Control Act, with the aid of regulations made 
thereunder, has set up a system of minimum prices to be paid by deal- 
ers to producers. The validity of that system in its application to pro- 
ducers doing business in New York state has support in our decisions. 
Nebbia v. New York, 29] U. 8. 502. [post, p. 949] . . . From the 
farms of New York the inhabitants of the so-called Metropolitan milk 
district, comprising the city of New York and certain neighboring com- 
munities derive about 70 per cent. of the milk requisite for their use. 
To keep the system unimpaired by competition from afar, the act has 
a provision whereby the protective prices are extended to that part 
of the supply (about 30 per cent.) which comes from other states. The 
substance of the provision is that, so far as such a prohibition is per- 
mitted by the Constitution, there shall be no sale within the state of 
milk bought outside unless the price paid to the producers was one that . 
would be lawful upon a like transaction within the state. 

Seelig buys its milk from the Creamery in Vermont at prices lower 
than the minimum payable to producers in New York. The Commis- 
sioner of Farms and Markets [C. H. Baldwin] refuses to license the 
transaction of its business unless it signs an agreement to conform to 
the New York statute and regulations in the sale of the imported prod- 
uct. This the applicant declines to do. Because of that refusal other 
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public officers, parties to these appeals, announce a purpose to prosecute 
for trading without a license and to recover heavy penalties. This suit 
has been brought to restrain the enforcement of the act in its applica- 
tion to the complainant; repugnaney being charged between its provi- 
sions when so applied and limitations imposed by the Constitution of 
the United States. United States Constitution, art. 1, § 8, cl. 3; Four- 
teenth Amendment, §1. A District Court of three judges, organized in 
accordance with section 266 of the Judicial Code (28 U.S. C. § 380 [28 
USCA § 280]), has granted a final decree restraining the enforcement 
of the act in so far as sales are made-by the complainant while the milk | 
is in the cans or other original packages in which it was brought into 
New York, but refusing an injunction as to milk taken out of the cans 
for bottling, and thereafter sold in bottles. . . . The ease is here 
on ecross-appeals. 28 U.S. C. § 380. 

First. An injunction was properly granted restraining the enforce- 
ment of the act in its application to sales in the original packages. 

New York has no power to project its legislation into Vermont by 
regulating the price to be paid in that state for milk acquired there. So 
much is not disputed. New York is equally without power to prohibit 
the introduction within her territory of milk of wholesome quality 
acquired in Vermont, whether at high prices or at low ones. This again 
is not disputed. Accepting those postulates, New York asserts her power 
to outlaw milk so introduced by prohibiting its sale thereafter if the 
price that has been paid for it to the farmers of Vermont is less than 
would be owing in like circumstances to farmers in New York. ‘The im- 
porter in that view may keep his milk or drink it, but sell it he may not. 

Such a power, if exerted, will set a barrier to traffic between one 
state and another as effective as if customs duties, equal to the price 
differential, had been laid upon the thing transported. Imposts or duties 
upon commerce with other countries are placed, by an express prohibi- 
tion of the Constitution, beyond the power of a state, ‘‘except what may 
be absolutely necessary for executing its inspection Laws.’’ Constitu- 
tion, art. 1, § 10, cl. 2; Woodruff v. Parham, 8 Wall. 123. . ... Nice 
distinctions have been made at times between direct and indirect bur- 
dens. They are irrelevant when the avowed purpose of the obstruction, 
as well as its necessary tendency, is to suppress or mitigate the conse- 
quences of competition between the states. Such an obstruction is direct 
by the very terms of the hypothesis. We are reminded in the opinion 
below that a chief occasion of the commerce clauses was ‘‘the mutual 
jealousies and aggressions of the States, taking form in customs bar- 
riers and other economic’ retaliation.’’ Farrand, Records of the Fed- 
eral Convention, vol. II, p. 308; vol. III, pp. 478, 547, 548; the 
Federalist, No. XLII; Curtis, History of the Constitution, vol. I, p. 502; 
Story on the Constitution, § 259. If New York, in order to promote 
the economie welfare of her farmers, may guard them against competi- 
tion with the cheaper prices of Vermont, the door has been opened to 
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rivalries and reprisals that were meant to be averted by subjecting com- 
merce between the states to the power of the nation. 

The argument is pressed upon us, however, that the end to be served 
by the Milk Control Act is something more than the economic welfare 
of the farmers or of any other class or classes. The end to be served 
is the maintenance of a regular and adequate supply of pure and whole- 
some milk; the supply being put in jeopardy when the farmers of 
the state are unable to earn a living income. Nebbia v. New York, 
supra. Price security, we are told, is only a special form of sanitary 
security ; the economic motive is secondary and subordinate; the state 
intervenes to make its inhabitants healthy, and not to make them rich. 
On that assumption we are asked to say that intervention will be upheld 
as a valid exercise by the state of its internal police power, though there 
is an incidental obstruction to commerce between one state and an- 
other. This would be to eat up the rule under the guise of an exception. 
Economic welfare is always related to health, for there can be no health 
if men are starving. Let such an exception be admitted, and all that 
a state will have to do in times of stress and strain is to say that its 
farmers and merchants and workmen must be protected against com- 
petition from without, lest they go upon the poor relief list or perish 
altogether. To give entrance to that excuse would be to invite a speedy 
end of our national solidarity. The Constitution was framed under 
the dominion of a political philosophy less parochial in range. » It was 
framed upon the theory that the peoples of the several states must sink 
or swim together, and that in the long run prosperity and salvation are 
in union and not division. 

We have dwelt up to this point upon the argument of the state that 
economic security for farmers in the milk shed may be a means of 
assuring to consumers a steady supply of a food’ of prime necessity. 
There is, however, another argument which seeks to establish a rela- 
tion between the well-being of the producer and the quality of the 
product. We are told that farmers who are underpaid will be tempted 
to save the expense of sanitary precautions. This temptation will af- 
fect the farmers outside New York as well as those within it. For 
that reason, the exclusion of milk paid for in Vermont below the New 
York minimum will tend, it is said, to impose a higher standard of 
quality and thereby promote health. We think the argument will not 
avail to justify impediments to commerce between the states. There 
is neither evidence nor presumption that the same minimum prices 
established by order of the board for producers in New York are nec- 
essary also for producers in Vermont. But apart from such defects 
of proof, the evils springing from uncared for cattle must be remcdied 
by measures of repression more direct and certain than the creation 
of a parity of prices between New York and other states. Appropriate 
certificates may be exacted from farmers in Vermont and elsewhere 
(Mintz v. Baldwin, 289 U. S. 346; Reid v. Colorado, 187 U. S. 187); 
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milk may be excluded if necessary safeguards have been omitted; but 
commerce between the states is burdened unduly when one state regu- 
lates by indirection the prices to be paid to producers in another, in the 
faith that augmentation of prices will lift up the level of economic wel- 
fare, and that this will stimulate the observance of sanitary requirements 
in the preparation of the product. The next step would be to condition 
importation upon proof of a satisfactory wage scale in factory or shop, 
or even upon proof of the profits of the business. Whatever relation 
there may be between earnings and sanitation is too remote and indi- 
rect to justify obstructions to the normal flow of commerce in its move- 
ment between states. . . . One state may not put pressure of that 
sort upon others to reform their economic standards. If farmers or 
manufacturers in Vermont are abandoning farms or factories, or are 
failing to maintain them properly, the Legislature of Vermont and not 
that, of New York must apply the fitting remedy. 

Second. There was error in refusing an injunction to restrain the 
enforcement of the act in its application to milk in bottles to be sold 
by the importer. 

The test of the ‘‘original package,’’ which came into our law with 
Brown v. Maryland, 12 Wheat. 419, is not inflexible and final for the 
transactions of interstate commerce, whatever may be its validity for 
commerce with other countries. Cf. Woodruff v. Parham, supra; Anglo- 
Chilean Nitrate Sales Corp. v. Alabama, 288 U. S. 218, 226. There are 
purposes for which merchandise, transported from another state, will be 
treated as a part of the general mass of property at the state of destina- 
tion though still in the original containers. . . . There are other 
purposes for which the same merchandise will have the benefit of the 
protection appropriate to interstate commerce, though the original 
packages have been broken and the contents subdivided. ‘‘A state tax 
upon merchandise brought in from another state or upon its sales, 
whether in original packages or not, after it has reached its destination 
and is in a state of rest, is lawful only when the tax is not discriminating 
in its incidence against the merchandise because of its origin in another 
state.’’ Sonneborn Bros. v. Cureton, supra, at page 516 of 262 U. S. 


? 


In brief, the test of the original package is not an ultimate 
principle. . . . It marks a convenient boundary, and one sufficiently 
precise save in exceptional conditions. What is ultimate is the principle 
that one state in its dealings with another may not place itself in a 
position of economic isolation. Formulas and catch-words are subordi- 
nate to this overmastering requirement. Neither the power to tax nor 
the police power may be used by the state of destination with the aim 
and effect of establishing an economic barrier against competition with 
the products of another state or the labor of its residents. Restrictions 
so contrived are an unreasonable clog upon the mobility of commerce. 
They set up what is equivalent to a rampart of customs duties designed 
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to neutralize advantages belonging to the place of origin. They are 
thus hostile in conception as well as burdensome in result. The form of 
the packages in such circumstances is immaterial, whether they are 
original or broken. The importer must be free from imposts framed 
for the very purpose of suppressing competition from without and lead- 
ing inescapably to the suppression so. intended. 

The statute here in controversy will not survive that test. A dealer 
in milk buys it in Vermont at prices there prevailing. He brings it to 
New York, and is told he may not sell it if he removes it from the can 
and pours it into bottles. He may not do this for the reason that milk 
in Vermont is cheaper than milk in New York at the regimented prices, 
and New York is moved by the desire to protect her inhabitants from 
the cut prices and other consequences of Vermont competition. To 
overcome that competition a common incident of ownership, the privi- 
lege of sale in convenient receptacles, is denied to one who has bought 
in interstate commerce. He may not sell on any terms to any one, 
whether the orders were given in advance or came to him thereafter. 
The decisions of this court as to the significance of the original pack- 
age in interstate transactions were not meant to be a cover for retortion 
or suppression. 

The decree in No. 604 is affirmed, and that in No. 605 reversed, and 
the cause remanded for proceedings in accordance with this opinion. 

It is so ordered. 


Nore.—In Highland Farms Dairy v. Agnew, 300 U. S. 608, 57 S. Ct. 549, 81 L. 
Ed. 835 (1937), involving the somewhat complicated provisions of the Virginia 
‘4Milk and Cream Act of 1934,’? by which a Milk Commission was established with 
power to create within the State natural market areas and to fix the minimum and 
maximum prices to be charged for milk and cream therein, the Court held that the 
fact that Highland Farms bought its milk in Virginia and, after pasteurizing and 
treating it in its plant in the District of Columbia, sold it back to dealers in Virginia 
did not prevent the State from requiring a license from these dealers when selling 
to customers in Virginia. The purchases and sales of Highland Farms itself, being 
interstate transactions, did not reanire a license. 


EDWARDS v. CALIFORNIA. 
314 U. S, 160, 62 S. Ct. 164, 86 L. Ed. — (1941). 


Appeal from the Superior Court of the State of California in and 
for the County of Yuba. 


Mr. JustTicE Byrnes delivered the opinion of the court. 

The facts of this case are simple and are not disputed. Appellant 
[Fred F. Edwards] is a citizen of the United States and a resident of 
California. In December, 1939, he left his home in Marysville, Califor- 
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nia, for Spur, Texas, with the intention of bringing back to Marysville 
his wife’s brother, Frank Duncan, a citizen of the United States and a 
resident of Texas. When he arrived in Texas, appellant learned that 
Dunean had last been employed by the Works Progress Administration. 
Appellant thus became aware of the fact that Duncan was an indigent 
person and he continued to be aware of it throughout the period in- 
volved in this case. The two men agreed that appellant should transport 
Duncan from Texas to Marysville in appellant’s automobile. Accord- 
ingly, they left Spur on January 1, 1940, entered California by way of 
Arizona on January 3, and reached Marysville on January 5. When he 
left Texas, Duncan had about $20. It had all been spent by the time he 
reached Marysville. He lived with appellant for about ten days until 
he obtained financial assistance from the Farm Security Administra- 
tion. During the ten day interval, he had no employment. 

In Justice Court a complaint was filed against appellant under See- 
tion 2615 of the Welfare and Institutions Code of California,! which 
provides: ‘‘Every person, firm or corporation, or officer or agent 
thereof that brings or assists in bringing into the State any indigent 
person who is not a resident of the State, knowing him to be an indigent 
person, is guilty of a misdemeanor.’’ On demurrer to the complaint, 
appellant urged that the Section violated several provisions of the Fed- 
eral Constitution. The demurrer was overruled, the cause was tried, 
appellant was convicted and sentenced to six months imprisonment 
in the county jail, and sentence was suspended. 

On. appeal to the Superior Court of Yuba County, the facts as stated 
above were stipulated. The Superior Court, although regarding as 
‘‘elose’’ the question of the validity of the Section, felt ‘‘constrained 
to uphold the statute as a valid exercise of the police power of the State 
of California’. Consequently, the conviction was affirmed. No appeal 
to a higher state court was open to appellant. 

At the threshold of our inquiry a question arises with respect to the 
interpretation of Section 2615. ... . The appellee claims for the 
Section a very limited scope. It urges that the term ‘‘indigent person”’ 
must be taken to include only persons who are presently destitute of 
property and without resources to obtain the necessities of life, and who 
have no relatives or friends able and willing to support them. It is 
conceded, however, that the term is not confined to those who are 
physically or mentally incapacitated. While the generality of the lan- 
guage of the Section contains no hint of these limitations, we are con- 
tent to assign to the term this narrow meaning. 

Article I, Section 8 of the Constitution delegates to the Cinernet the 
authority to regulate interstate commerce. And it is settled beyond 
question that the transportation of persons is ‘‘commerce’’, within the 
meaning of that provision. It is nevertheless true that the States are 
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not wholly precluded from exercising their police power in matters of 
local concern even though they may thereby affect interstate commerce. 
California v. Thompson, 313 U. S. 109, 113. The issue presented in this 
case, therefore, is whether the prohibition embodied in Section 2615 
against the ‘‘bringing’’ or transportation of indigent persons into 
California is within the police power of that State. We think that it 
is not, and hold that it is an unconstitutional barrier to interstate com- 
merce. 

The gravity and perplexity of the social and economic dislocation 
which this statute reflects is a matter of common knowledge and con- 
cern. We are not unmindful of it. We appreciate that the spectacle 
of large segments of our population constantly on the move has given 
rise to urgent demands upon the ingenuity of government. Both the 
brief of the Attorney General of California and that of the Chairman 
of the Select Committee of the House of Representatives of the United 
States as amicus curiae have sharpened this appreciation. The State 
asserts that the huge influx of migrants into California in recent years 
has resulted in problems of health, morals, and especially finance, the 
proportions of which are staggering. It is not for us to say that this 
is not true. We have repeatedly and recently affirmed, and we now re- 
affirm, that we do not conceive it our function to pass upon ‘‘the wis- 
dom, need, or appropriateness’’ of the legislative efforts of the States 
to solve such difficulties. See Olsen v. Nebraska, 313 U. S. 236, 246. 

But this does not mean that there are no boundaries to the permissible 
area of State legislative activity. There are. And none is more certain 
than the prohibition against attempts on the part of any single State 
to isolate itself from difficulties common to all of them by restraining 
the transportation of persons and property across its borders. It is 
frequently the case that a State might gain a momentary respite from 
the pressure of events by the simple expedient of shutting its gates to 
the outside world. But, in the words of Mr. Justice Cardozo: ‘‘The 
Constitution was framed under the dominion of a political philosophy 
less parochial in range. It was framed upon the theory that the peoples 
of the several States must sink or swim together, and that in the long 
run prosperity and salvation are in union and not division.’’ Baldwin 
v. Seelig, 294 U.S. 511, 523. ; 

It is difficult to conceive of a statute more squarely in conflict with 
this theory than the Section challenged here. Its express purpose and 
inevitable effect is to prohibit the transportation of indigent persons 
across the California border. The burden upon interstate commerce is 
intended and immediate; it is the plain and sole function of the statute. 
: We think this statute must fail under any known test of the 
validity of State interference with interstate commerce. 

It is urged, however, that the concept which underlies Section 2615 
enjoys a firm basis in English and American history. This is the notion 
that each community should care for its own indigent, that relief is 
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solely the responsibility of local government. Of this it must first be 
said that we are not now called upon to determine anything other than 
the propriety of an attempt by a State to prohibit the transportation 
of indigent non-residents into its territory. The nature and extent of 
its obligation to afford relief to newcomers is not here involved. We 
do, however, suggest that the theory of the Elizabethan poor laws no 
longer fits the facts. Recent years, and particularly the past decade, 
have been marked by a growing recognition that in an industrial society 
the task of providing assistance to the needy has ceased to be local in 
character. The duty to share the burden, if not wholly to assume it, 
has been recognized not only by State governments, but by the Federal 
government as well. The changed attitude is reflected in the Social 
Security laws under which the Federal and State governments co- 
operate for the care of the aged, the blind and dependent children. 

It is reflected in the works programs under which work is 
furnished the unemployed, with the States supplying approximately 
25% and the Federal government approximately 75% of the cost. 

It is further reflected in the Farm Security laws, under which 
the entire cost of the relief provisions is borne by the Federal govern- 
ment. ; 

Indeed the record in this very case illustrates the inadequate basis 
in fact for the theory that relief is presently a local matter. Before 
leaving Texas, Duncan had received assistance from the Works Progress 
Administration. After arriving in California he was aided by the 
Farm Security Administration, which, as we have said, is wholly 
financed by the Federal government. This is not to say that our judg- 
ment would be different if Duncan had received relief from local agen- 
cies in Texas and California. Nor is it to suggest that the financial 
burden of assistance to indigent persons does not continue to fall 
heavily upon local and State governments. It is only to illustrate that 
in not inconsiderable measure the relief of the needy has become the 
common responsibility and concern of the whole nation. 

What has been said with respect to financing relief is not without 
its bearing upon the regulation of the transportation of indigent per- 
sons. For the social phenomenon of large-scale interstate migration 
is as certainly a matter of national concern as the provision of assist- 
ance to those who have found a permanent or temporary abode. More- 
over, and unlike the relief problem, this phenomenon does not admit 
of diverse treatment by the several States. The prohibition against 
transporting indigent non-residents into one State is an open invitation 
to retaliatory measures, and the burdens upon the transportation of 
such persons become cumulative. Moreover, it would be a virtual im- 
possibility for migrants and those who transport them to acquaint them- 
selves with the peculiar rules of admission of many states. ‘‘This 
Court has repeatedly declared that the grant [the commerce clause] 
established the immunity of interstate commerce from the control of 
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the States respecting all those subjects embraced within the grant 
which are of such a nature as to demand that, if regulated at all, their 
regulation must be prescribed by a single authority.’’ Milk Control 
Board v. Eisenberg Farm Products, 306 U. S. 346, 351.. We are of the 
opinion that the transportation of indigent persons from State to State 
clearly falls within this class of subjects. The scope of Congressional 
power to deal with this problem we are not now called upon to decide. 

There remains to be noticed only the contention that the limitation 
upon State power to interfere with the interstate transportation of per- 
sons is subject to an exception in the case of ‘‘paupers’’. It is true that 
support for this contention may be found in early decisions of this 
Court. In City of New York v. Miln, 11 Pet. 103, at 143, it was said 
that it is ‘‘as competent and as necessary for a State to provide pre- 
cautionary measures against the moral pestilence of paupers, vagabonds, 
and possibly convicts, as it is to guard against the physical pestilence 
which may arise from unsound and infectious articles imported. 

.’ This language has been casually repeated in numerous 
later cases up to the turn of the century. See, e. g., Passenger Cases, 
7 How. 283, 426 and 466-467; Railway Company v. Husen, 95 U. 8: 
465, 471; Plumley v. Massachusetts, 155 U. S. 461, 478; Missouri, Kan- 
sas and Topeka Ry. v. Haber, 169 U. S. 618, 629. In none of these 
cases, however, was the power of a State to exclude ‘‘paupers’’ actually 
involved. 

Whether an able-bodied but unemployed person like Duncan is a 
‘‘pauper’’ within the historical meaning of the term is open to con- 
siderable doubt. See 53 Harvard L. Rev. 1031, 1032. But assuming 
that the term is applicable to him and to persons similarly situated, we 
do not consider ourselves bound by the language referred to. City of 
New York v. Miln was decided in 1836. Whatever may have been the 
notion then prevailing, we do not think that it will now be seriously 
contended that because a person is without employment and without 
funds he constitutes a ‘‘moral pestilence’’, Poverty and immorality are 
not synonymous. . 

We are, of the opinion that Section 2615 is not a valid exercise of the 
police power of California, that it imposes an unconstitutional burden 
upon interstate commerce, and that the conviction under it cannot be 
sustained. In the view we have taken it is unnecessary to decide 
whether the Section is repugnant to other provisions of the Constitution. 

Reversed. 


Mr. Justice Doueas, concurring: 

I express no view on whether or not the statute here in question 
runs afoul of Art. I, Sec. 8 of the Constitution granting to Congress 
the power ‘‘to regulate Commerce with foreign Nations, and among 
the several States’’. But I am of the opinion that the right of persons 
to move freely from State to State occupies a more protected position 
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in our constitutional system than does the movement of cattle, fruit, 
steel and coal across state lines. While the opinion of the Court ex- 
presses no view on that issue, the right involved is so fundamental that 
I deem.it appropriate to indicate the reach of the constitutional question 
which is present. 

The right to move freely from State to State is an incident of national 
citizenship protected by the privileges and immunities clause of the 
Fourteenth Amendment against state interference. Mr. Justice Moody 
in Twining v. New Jersey, 211, U. S. 78, 97, stated, ‘‘Privileges and 
immunities of citizens of the United States . . . are only such as 
arise out of the nature and essential character of the National Govern- 
ment, or are specifically granted or secured to all citizens or persons by 
the Constitution of the United States.’’ And he went on to state that . 
one of those rights of national citizenship was ‘‘the right to pass freely 
from State to State’’.. Id., p. 97. Now it is apparent that this right is 
not specifically granted by: the Constitution. Yet before the Fourteenth 
Amendment it was recognized as a right fundamental to the national 
character of our Federal government. It was so decided in 1867 by 
Crandall v. Nevada, 6 Wall. 85. In that case this Court struck down 
a Nevada tax ‘‘upon every person leaving the State’? by common 
carrier. Mr. Justice Miller writing for the Court held that the right 
to move freely throughout the nation was a right of national citizenship. 
That the right was implied did not make it any the less ‘‘guaranteed’’ 
by the Constitution. Jd., p. 47. To be sure, he emphasized that the 
Nevada statute would obstruct the right of a citizen to travel to the seat 
of his national government or its offices throughout the country. And 
see United States v. Wheeler, 254 U. 8. 281, 299. But there is not a 
shred of evidence in the record of the Crandall case that the persons 
there involved were en route on any such mission any more than it 
appears in this case that Duncan entered California to interview some 
federal agency. The point which Mr. Justice Miller made was merely 
in illustration of the damage and havoc which would ensue if the 
States had the power to prevent the free movement of citizens from 
one State to another. This is emphasized by his quotation from Chief 
Justice Taney’s dissenting opinion in the Passenger Cases, 7 How. 283, 
492: ‘‘We are all citizens of the United States; and, as members of 
the same community, must have the right to pass and repass through 
every part of it without interruption, as freely as in our own States.’’ 
Hence the dictum in United States v. Wheeler, supra, p. 299, which 
attempts to limit the Crandall case to a holding that the statute in 
question directly burdened ‘‘the performance by the United ‘States 
of its governmental functions”’ and limited the ‘‘rights of the citizens 
growing out of such functions,’’ does not bear analysis. 

So, when the Fourteenth Amendment was adopted in 1868 it had 
been squarely and authoritatively settled that the right to move freely 
from State to State was a right of national citizenship. As such it was 
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protected by the privileges and immunities clause of the Fourteenth 
Amendment against state interference. Slaughter House Cases, 16 
Wall. 36, 74, 79. 

In the face of this history I cannot accede to the suggestion (Helson 
v. Kentucky, 279 U. 8. 245, 251; Colgate v. Harvey, 296 U. S. 404, 444) 
that the commerce clause is the appropriate explanation of Crandall v. 
Nevada, supra. Two of the Justices in that case expressly put the 
decision on the commerce clause; the others put it on the broader 
ground of rights of national citizenship, Mr. Justice Miller stating that 
‘‘we do not concede that the question before us is to be determined”’ 
by the commerce clause. Id., p. 43. On that broader ground it should 
continue to rest. 

The conclusion that the right of free movement is a right of national 
citizenship stands on firm historical ground. If a state tax on that 
movement, as in the Crandall case, is invalid, a-fortwri a state statute 
which obstructs or in substance prevents that movement must fall. That 
result necessarily follows unless perchance a State can curtail the right 
of free movement of those who are poor or destitute. But to allow such 
an exception to be engrafted on the rights of national citizenship would 
be to contravene every conception of national unity. It would also in- 
troduce a caste system utterly incompatible with the spirit of our sys- 
tem of government. It would permit those who were stigmatized by a 
State as indigents, paupers, or vagabonds to be relegated to an inferior 
class of citizenship. It would prevent a citizen because he was poor 
from seeking new horizons in other States. It might thus withhold from 
large segments of our people that mobility which is basic to any guar- 
antee of freedom of opportunity. The result would be a substantial di- 
lution of the rights of national citizenship, a serious impairment of 
the principles of equality. Since the state statute here challenged 
involves such consequences, it runs afoul of the privileges and im- 
munities clause of the Fourteenth Amendment. 


Mr. Justice Buack and Mr. Justice Murpuy join in this opinion. 


Mr. JuSTICE JACKSON, concurring: 

I concur in the result reached by the Court, and I agree that the 
grounds of its decision are permissible ones under applicable authori- 
ties. But the migrations of a human being, of whom it is charged that 
he possesses nothing that can be sold and has no wherewithal to buy, 
do not fit easily into my notions as to what is commerce. To hold that 
the measure of his rights is the commerce clause is likely to result 
eventually either in distorting the commercial law or in denaturing 
human rights. I turn, therefore, away from principles by which com- 
merce is regulated to that clause of the Constitution by virtue of which 
Duncan is a citizen of the United States and which forbids any state 
to abridge his privileges or immunities as such. 
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This clause was adopted to make United States citizenship the 
dominant and paramount allegiance among us. The return which the 
law had long associated with allegiance was protection. The power of 
citizenship as a shield against oppression was widely known from the 
example of Paul’s Roman citizenship, which sent the centurion scurry- 
ing to his higher-ups with the message: ‘‘Take heed what thou doest: 
for this man is ‘a Roman.’’ I suppose none of us doubts that the hope 
of imparting to American citizenship some of this vitality was the pur- 
pose of declaring in the Fourteenth Amendment: ‘‘ All persons born 
or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States. . . .’’ 

‘But the hope proclaimed in such generality soon shriveled in the 
process of judicial interpretation. For nearly three-quarters of a 
-eentury this Court rejected every plea to the privileges and immunities 
elause. The judicial history of this clause and the very real difficulties 
in the way of its practical application to specific cases have been too 
well and recently reviewed to warrant repetition. 

While instances of valid ‘‘privileges or immunities’’ must be but few, 
I am convinced that this is one. I do not ignore or belittle the diffi- - 
culties of what has been characterized by this Court as an ‘‘almost 
forgotten’’ clause. But the difficulty of the task does not excuse us 
from giving these general and abstract words whatever of specific con- 
tent and concreteness they will bear as we mark out their application, 
ease by case. That is the method of the common law, and it has been 
the method of this Court with other no less general statements in our 
fundamental law. This Court has not been timorous about giving con- 
crete meaning to such obscure and vagrant phrases as ‘‘due process,’’ 
‘“general welfare,’’ ‘‘equal protection,’’ or even ‘‘commerce among the 
several States.’’ But it has always hesitated to give any real meaning 
. to the privileges and immunities clause lest it improvidently give too 
much. 

This Court should, however, hold squarely that it is a privilege of 
citizenship of the United States, protected from state abridgment, to 
enter any state of the Union, either for temporary sojourn or for the 
establishment of permanent residence therein and for gaining resultant 
citizenship thereof. If national citizenship means less than this, it 
means nothing. 

The right of the citizen to migrate from state to state which, I 
agree with Mr. Justice Douauas, is shown by our precedents to be 
one of national citizenship, is not, however, an unlimited one. »In 
addition to being subject to all constitutional limitations imposed by 
the federal government, such citizen is subject to some control by state 
governments. He may not, if a fugitive from justice, claim freedom 
to migrate unmolested, nor may he endanger others by carrying con- 
tagion about. These causes, and perhaps others that do not occur to me 
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now, warrant any public authority in stopping a man where it finds 
him and arresting his progress across a state line quite as much as 
from place to place within the state. . a 

It is here that we meet the real crux of this case. Does ‘‘indigence’’ 
as defined by the application of the California statute constitute a 
basis for restricting the freedom of a citizen, as crime or contagion 
warrants its restriction? We should say now, and in no uncertain 
terms, that a man’s mere property status, without more, cannot be 
used by a state to test, qualify, or limit his rights as a citizen of the 
United States. ‘‘Indigence’’ in itself is neither a source of rights nor 
a basis for denying them. The mere state of being without funds is a 
neutral fact—constitutionally an irrelevance, like race, creed, or color. 
I agree with what I understand to be the holding of ti 2 Court that cases 
which may indicate the contrary are overruled. 

Any measure which would divide our citizenry on the basis of prop- 
erty into one class free to move from state to state and another class 
that is poverty-bound to the place where it has suffered misfortune 
is not only at war with the habit and custom by which our country has 
expanded, but is also a short-sighted blow at the security of property 
itself. Property can have no more dangerous, even if unwitting, enemy 
than one who would make its possession a pretext for unequal or ex- 
elusive civil rights. Where those rights are derived from national 
citizenship no state may impose such a test, and whether the Congress 
could do so we are not called upon to inquire. 


. 


Norg.—In Hines v. Davidowitz, 312 U. S. 52, 61 S. Ct. 399, 85 L. Ed. 581 (1941), 
the Pennsylvania Alien Registration Act of 1939, providing for the annual registra- 
tion of aliens and requiring them to carry a card of identification, was held to have 
been superseded by the Federal Alien Registration Act of June 28, 1940. Whatever 
power the State might have in respect to such matters was held to be subordinate 
to the supreme law as reflected in treaties and acts of Congress. The question 
whether a state law was invalid as conflicting with federal laws was not to be 
determined according to any rigid formula, but depended upon whether under the 
circumstances the state law ‘‘stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress. And in that determina- 
tion, it is of importance that this legislation is in a field which affects inter- 
national relations, the one aspect of our government that from the first has been 
most generally conceded imperatively to demand broad national authority.’’ 


4. EFrect oF THE TWENTY-FIRST AMENDMENT | 


SRATE BOARD OF EQUALIZATION v. YOUNG’S MARKET CO. 
299 U. S. 59, 57 S. Ct. 77, 81 L. Ed. 38 (1936). 


Appeal from the District Court of the United States for the Southern 
District of California. 
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Mr. Justice Branpets delivered the opinion of the court. 

This suit, brought in the federal court for southern California, chal- 
lenges the validity, under the Twenty-first Amendment of the Federal 
Constitution, of the provisions of a statute of that State, and of the 
regulations thereunder, which impose a license-fee of $500 for the privi- 
lege of importing beer to any place within its borders. The license does 
not confer the privilege of selling. Compare Premier-Pabst Sales Co. 
v. Grosseup, 298 U.S. 226. 

The plaintiffs [Young’s Market Co. et al.] are domestic corporations 
and individual citizens of California who sue on behalf of themselves 
and of others similarly situated. Each is engaged in selling at whole- . 
sale at one or more places of business within the State beer imported 
from Missouri or Wisconsin; and has a wholesaler’s license which en- 
titles the holder to sell there to licensed dealers beer lawfully possessed, 
whether it be imported or is of domestic make. For that license the 
fee is $50. Each plaintiff has refused to apply for an importer’s li- 
cense, claiming that the requirement discriminates against wholesalers 
of imported beer; and that, hence, the statute violates both the com- 
merce clause and the equal protection clause. The bill alleges that 
heavy penalties are exacted for importing, or having in possession, im- 
ported beer without having secured an importer’s license; that unless 
enjoined defendants [State Board of Equalization et al.] will enforce 
the statute; that enforcement would subject each of the plaintiffs to 
irreparable injury; and that the matter in controversy exceeds $3000. 

The several state officials charged with the duty of enforcing the stat- 
ute, were joined as defendants, and made return to an order to show 
cause. They assert that the challenged statutory provisions and regu- 
lations are valid because of the Twenty-first Amendment, ratified De- 
cember 5, 1933, which provides, by Section 2: 

‘‘The transportation or importation into any State, Territory, or 
possession of the United States for delivery or use therein of intoxicat- 
ing liquors, in violation of the laws thereof, is hereby prohibited.”’ 

First. The main contention of the plaintiffs is that the exaction of the 
importer’s license fee violates the commerce clause by discriminating 
against the wholesaler of imported beer. But there is no discrimination 
against them qua wholesalers. Everyone holding a wholesaler’s license 
who is lawfully possessed of any beer, may sell it. The fee exacted for 
the privilege of selling, and the conditions under which a sale may be 
made, are the same whether the beer to be sold is imported or domestic, 
or is both. The difference in position charged as a discrimination is not 
in the terms under which beer may be sold. It arises from the fact that 
no one may import beer without securing a license therefor. What the 
plaintiffs complain of is the refusal to let them import beer without 
paying for the privilege of importation. Prior to the Twenty-first 
Amendment it would obviously have been unconstitutional to have im- 
posed any fee for that privilege. The imposition would have been void, 
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not because it resulted in discrimination, but because the fee would be 
a direct burden on interstate commerce; and the commerce clause con- 
fers the right to import merchandise free into any state, except as Con- 
gress may otherwise provide. The exaction of a fee for the privilege of 
importation would not, before the Twenty-first Amendment, have been 
permissible even if the State had exacted an equal fee for the privilege 
of transporting domestic beer from its place of manufacture to the 
wholesaler’s place of business. Compare Case of the State Freight Tax, 
15 Wall. 232, 274, 277. Thus, the case does not present a question of 
discrimination prohibited by the commerce clause. 

The Amendment which ‘‘prohibited’’ the ‘‘transportation or impor- 
tation”’ of intoxicating liquors into any state ‘‘in violation of the laws 
thereof,’’ abrogated the right to import free, so far as concerns intoxi- 
cating liquors. The words used are apt to confer upon the State the 
power to forbid all importations which do not comply with the condi- 
tions which it prescribes. The plaintiffs ask us to limit this broad com- 
mand. They request us to construe the Amendment as saying, in effect: 
The State may prohibit the importation of intoxicating liquors pro- 
vided it prohibits the manufacture and sale within its borders; but if it 
permits such manufacture and sale, it must let imported liquors com- 
pete with the domestic on equal terms. To say that, would involve not 
a construction of the Amendment, but a rewriting of it. 

The plaintiffs argue that, despite the Amendment, a state may not 
regulate importations except for the purpose of protecting the public 
health, safety or morals; and that the importer’s license fee was not 
imposed to that end. Surely the State may adopt a lesser degree of 
regulation than total prohibition. 

The plaintiffs argue that limitation ah the broad language of the 
Twenty-first Amendment is sanctioned by its history; and by the deci- 
sions of this Court on the Wilson Act, the Webb-Kenyon Act and the 
Reed Amendment. As we think the language of the Amendment is 
clear, we do not discuss these matters. The plaintiffs insist that to sus- 
tain the exaction of the importer’s license-fee would involve a declara- 
tion that the Amendment has, in respect to liquor, freed the states from 
- all restrictions upon the police power to be found in other provisions of 
the Constitution. The question for decision requires no such general- 
ization. 

Second. The claim that the statutory provisions and the regulations 
are void under the equal protection clause may be briefly disposed of. 
A classification recognized by the Twenty-first Amendment cannot be 
deemed forbidden by the Fourteenth. Moreover, the classification in 
taxation made by California rests on conditions requiring difference in 
treatment. Beer sold within the State comes from two sources. The 
brewer of the domestic article may be required to pay a license-fee for 
the privilege of manufacturing it; and under the California statute is 
obliged to pay $750 a year. Compare Brown-Forman Co. v. Kentucky, 
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217 U. S. 563. The brewer of the foreign article cannot be so taxed; — 
only the importer can be reached. He is subjected to a license-fee of 
$500. Compare Kidd v. Alabama, 188 U. S. 730, 732. 

Reversed. 


Mr. Justice BuTLER concurs in the result. 


CHAPTER V 


POWERS OF CONGRESS: MONEY; BANKRUPTCY; MAILS; 
INVESTIGATION 


A. Banks and Banking 


McCULLOCH v. MARYLAND. 


4 Wheat. 316, 4 L. Ed. 579 (1819). 


[For the first part of this case, dealing with the power of Congress 
to establish a national bank, see ante, p. 9. For the second part, deal- 
ing with the constitutionality of a tax imposed by the State of Maryland 
upon the branch of the bank established in Maryland, see ante, p. 139.] 


VEAZIE BANK v. FENNO. 
8 Wall. 533, 19 L. Ed. 482 (1869). 


On certificate of division from the Circuit Court for the District of 
Maine. 

[The act of Congress of July 13, 1866, 14 Statutes at Large, 146, pro- 
vided that ‘‘every National banking association, State bank, or State 
banking association, shall pay a tax of ten per centum on the amount of 
* notes of any person, State bank, or State banking association, used for 
circulation and paid out by them after the Ist day of August, 1866.’’ 
The Veazie Bank, a private corporation chartered by the State of Maine 
with authority to issue bank notes for circulation, paid under protest 
the tax levied on its notes in accordance with this act, and then, on the 
ground that the act of July 13, 1866 was unconstitutional, brought suit 
against Fenno, collector of internal revenue, to recover the amount paid. 
The judges, finding themselves opposed in opinion as to the constitu- 
tionality of the act, certified the question to the Supreme Court. ] 


Tue Curr Justice [CuHasE] delivered the opinion of the court., 

The general question now before us is, whether or not the tax of ten 
per cent., imposed on State banks or National banks paying out the notes 
of individuals or State banks used for circulation, is repugnant to the 
Constitution of the United States. 

In support of the position that the act of Congress, so far as it pro- 
vides for the levy and collection of this tax, is repugnant to the Consti- 


tution, two propositions have been argued with much force and earnest- 
ness. 
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The first is that the tax in question is a direct tax, and has not been 
apportioned among the States agreeably to the Constitution. 

The second is that the act imposing the tax impairs a franchise granted 
by the State, and that Congress has no power to pass any law with that 
intent or effect. 

The first of these propositions will be first examined. 

Much diversity of opinion has always prevailed upon the question, 
what are direct taxes? Attempts to answer it by reference to the defini- 
tions of political economists have been frequently made, but. without sat- 
isfactory results. The enumeration of the different kinds of taxes which 
Congress was authorized to impose was probably made with little refer- 
ence to their speculations. . . . We-are obliged therefore to resort 
to historical evidence, and to seek the meaning of the words in the use 
and in the opinion of those whose relations to the government, and means 
of knowledge, warranted them in speaking with authority. And consid- 
ered in this light, the meaning and application of the rule, as to direct 
taxes, appears to us quite clear. It is, as we think, distinctly shown in 
every act of Congress on the subject. 

In each of these acts, a gross sum was laid upon the United States, 
and the total amount was apportioned to the several States, according 
to their respective number of inhabitants, as ascertained by the last 
preceding census. Having been apportioned, provision was made for the 
imposition of the tax upon the subjects specified in the act, fixing its 
total sum. . . . In each instance, the total sum was apportioned 
among the States, by the constitutional rule, and was assessed at pre- 
scribed rates, on the subjects of the tax. These subjects, in 1798, 1 Stat. 
at Large, 586; 1813, 3 Id. 26; 1815, Id. 166; 1816, Id. 255, were lands, 
‘improvements, dwelling-houses, and slaves; and in 1861, lands, improve- 
ments, and dwelling-houses only. Under the act of 1798, slaves were 
assessed at fifty cents on each; under the other acts, according to valua- 
tion by assessors. This review shows that personal property, contracts, 
occupations, and the like have never been regarded by Congress as 
proper subjects of direct tax. 

{ After a discussion of Hylton v. U. = (1796), 3 Dallas, 171, in which 
the validity of a Federal tax on carriages was involved, the court con- 
tinues :] 

It may be safely assumed, etre as the unanimous judgment of 
the court, that a tax on carriages is not a direct tax. And it may further 
be taken as established upon the testimony of Paterson, that the words 
direct taxes, as used in the Constitution, comprehended only capitation 
taxes, and taxes on land, and perhaps taxes on personal property by 
general valuation and assessment of the various descriptions possessed 
within the several States. 

It follows necessarily that the power to tax without apportionment 
extends to all other objects. Taxes on other objects are included under 
the heads of taxes not direct, duties, imposts, and excises, and must be 
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laid and collected by the rule of uniformity. The tax under considera- 
tion is a tax on bank circulation, and may very well be classed under the 
head of duties. Certainly it is not, in the sense of the Constitution, a 
direct tax. It may be said to come within the same category of taxation 
as the tax on incomes of insurance companies, which this court, at the 
last term, in the case of Pacific Insurance Company v. Soule, 7 Wallace, 
434, held not to be a direct tax. 

Is it, then, a tax on a franchise granted by a State, which Congress, 
upon any principle exempting the reserved powers of the States from 
impairment by taxation, must be held to have no authority to lay and 
collect? We do not say that there may not be such a tax. It may be 
admitted that the reserved rights of the States, such as the right to pass 
laws, to give effect to laws through executive action, to administer jus- 
tice through the courts, and to employ all necessary agencies for legit- 
imate purposes of State government, are not proper subjects of the tax- 
ing power of Congress. But it cannot be admitted that franchises 
granted by a State are necessarily exempt from taxation; for franchises 
are property, often very valuable and productive property; and when 
not conferred for the purpose of giving effect to some reserved power of 
a State, seem to be as properly objects of taxation as any other property. 

But in the case before us the object of taxation is not the franchise 
of the bank, but property created, or contracts made and issued under the 
franchise, or power to issue bank bills. A railroad company, in the exer- 
cise of its corporate franchises, issues freight receipts, bills of lading, and 
passenger tickets; and it cannot be doubted that the organization of rail- 
roads is quite as important to the State as the organization of banks. 

Both descriptions of contracts are means of profit to the corpo- 
rations which issue them; and both, as we think, may properly be made 
contributory to the public revenue. 

It is insisted, however, that the tax in the case before us is excessive, 
and so excessive as to indicate a purpose on the part of Congress to 
destroy the franchise of the bank, and is, therefore, beyond the con- 
stitutional power of Congress. 

The first answer to this is that the judicial cannot prescribe to the 
legislative department:of the government limitations upon the exercise 
of its acknowledged powers. The power to tax may be exercised op- 
pressively upon persons, but the responsibility of the legislature is not 
to the courts, but to the people by whom its members are elected. So 
if a particular tax bears heavily upon a corporation, or a class of cor- 
porations, it cannot, for that reason only, be pronounced contrary to 
the Constitution. 

But there is another answer which vindicates equally the wisdom and 
the power of Congress. 

It cannot be doubted that under the Constitution the power to pro- 
vide a circulation of coin is given to Congress. And it is settled by the 

uniform practice of the government and by repeated decisions, that 
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Congress may constitutionally authorize the emission of bills of credit. 
It is not important here, to decide whether the quality of legal tender 
in payment of debts, can be constitutionally imparted to those bills; 
it is enough to say, that there can be no question of the power of the 
government to emit them; to make them receivable in payment of debts 
to itself; to fit them for use by those who see fit to use them in all the 
transactions of commerce; to provide for their redemption ; to make them 
a currency, uniform in value and description, and convenient and useful 
for circulation. These powers, until recently, were only partially and 
occasionally exercised. Lately, however, they have been called into full 
activity, and Congress has undertaken to supply a currency for the 
entire country. / 

The methods adopted, for the supply of this currency were briefl 
explained in the first part of this opinion. It now consists of coin, of 
United States notes, and of the notes of the national banks. Both 
descriptions of notes may be properly described as bills of credit, for 
both are furnished by the government; both are issued on the credit of 
the government; and the government is responsible for the redemption 
of both; primarily as to the first description, and immediately upon 
default of the bank, as to the second. When these bills shall be made 
convertible into coin, at the will of the holder, this currency will, per- 
haps, satisfy the wants of the community, in respect to a circulating 
medium, as perfectly as any mixed currency that can be devised. 

Having thus, in the exercise of undisputed constitutional powers, un- 
dertaken to provide a currency for the whole country, it cannot be 
questioned that Congress may, constitutionally, secure the benefit of it 
to the people by appropriate legislation. To this end, Congress has 
denied the quality of legal tender to foreign coins, and has provided by 
law against the imposition of counterfeit and base coin on the com- 
munity. To the same end, Congress may restrain, by suitable enact- 
ments, the circulation as money of any notes not issued under its own 
authority. Without this power, indeed, its attempts to secure a sound 
and uniform currency for the country must be futile. 

Viewed in this light, as well as in the other light of a duty on con- 
tracts or property, we cannot doubt the constitutionality of the tax 
under consideration. The three questions certified from the Circuit 
Court of the District of Maine must, therefore, be answered affirma- 
_ tively. 


Mr. Justice NELSon, with whom concurred Mr. Justicy Davis, dis- 
senting. 


Norse.—The historical importance of this case lies in its connection with earlier 
controversies over the national and state banking systems. Its legal importance 
lies in the dicta it contains with respect to unwillingness of the Court to inquire into 
the purpose of Congress in levying a tax. Hence the citation of it in later cases 
dealing with taxes which have other purposes than raising revenue. See above, 
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Chap. III, D. Had the Court confined itself to the argument that the tax was a 
‘necessary and proper’’ means for carrying into execution the power to coin money 
and regulate the value thereof, the logic of the opinion would have been more con- 
vineing. 


B. Legal Tender 
LEGAL TENDER CASES. 
[KNOX v. LEE. ] 


[PARKER v. DAVIS. ] 


12 Wall. 457, 20 L. Ed. 287 (1871). 


In error to the Circuit Court of the United States for the Western Dis- 
trict of Texas [Knox v. Lee]; and~in error to the Supreme Judicial 
Court of the Commonwealth of Massachusetts [Parker v. Davis]. 


Mr. Justice Strone delivered the opinion of the court. 

[By act of February 25, 1862, and by subsequent acts of July 11, 1862, 
and March 8, 1863, Congress nade provision for the issuance of treasury 
notes which should ‘‘be lawful money and a legal tender in payment of 
all debts, public and private, within the United States,’’ except duties on 
imports and interest on the public debt. In 1865 Griswold sued Hep- 
burn for interest and principal due on a promissory note signed in 1860. 
Mrs. Hepburn had offered legal tender notes in payment, but these had 
been refused. On February 7, 1870, the Supreme Court held, Hepburn 
v. Griswold, 8 Wall. 603, that the act of 1862 was unconstitutional. 
Shortly after the decision two new justices were appointed to the Court, 
and a reargument was held on the two cases still undisposed of. In the 
first case Mrs. Lee had sued Knox for damages which Knox believed 
were fixed by the jury unduly high because of the lower court’s instruc- 
tion that they could be discharged in notes. In the second case Davis 
filed a bill to compel specific performance by Parker to convey land upon 
payment of a fixed sum of money which Davis had offered to pay in legal 
tender notes. | 

The controlling questions in these cases are the following: Are the 
acts of Congress, known as the Legal Tender Acts, constitutional when 
applied to contracts made before their passage; and, secondly, are they 
valid as applicable to debts contracted since their enactment? These 
questions have been elaborately argued, and they have received from the 
court that consideration which their great importance demands. It 
would be difficult to overestimate the consequences which must follow 
our decision. They will affect the entire business of the country, and 
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take hold of the possible continued existence of the government. If it be 

held by this court that Congress has no constitutional power, under any 
circumstances, or in any emergency, to make treasury notes a legal ten- 
der for the payment of all debts (a power confessedly possessed by every 
independent sovereignty other than the United States), the government 
is without those means of self-preservation which, all must admit, may, 
in certain contingencies, become indispensable, even if they were not 
when the acts of Congress now called in question were enacted. It is 
also clear that if we hold the acts invalid as applicable to debts incurred, 
or transactions which have taken place since their enactment, our deci- 
sion must cause, throughout the country, great business derangement, 
widespread distress, and the rankest injustice. . . . And there is no 
well-founded distinction to be made between the constitutional validity 
of an act of Congress declaring treasury notes a legal tender for the pay- 
ment of debts contracted after its passage and that of an act making 
them a legal tender for the discharge ‘of all debts, as well those incurred 
before as those made after its enactment. There may be a difference in 
the effects produced by the acts, and in the hardship of their operation, 
but in both cases the fundamental question, that which tests the validity 
of the legislation, is, can Congress constitutionally give to treasury notes 
the character and qualities of money? Can such notes be constituted a 
* legitimate circulating medium, having a defined legal value? If they 
ean, then such notes must be available to fulfill all contracts (not ex- 
pressly excepted) solvable in monéy, without reference to the time when 
the contracts were made. 

The consequences of which we have spoken, serious as they are, must 
be accepted, if there is a clear incompatibility between the Constitution : 
and the Legal Tender Acts. But we are unwilling to precipitate them 
upon the country unless such an incompatibility plainly appears. A de- 
cent respect for a coordinate branch of the government demands that the 
judiciary should presume, until the contrary is clearly shown, that there 
has been no transgression of power by Congress—all the members of 
which act under the obligation of an oath of fidelity to the Constitu- 
tion. : 

Nor can it be questioned that, when investigating the nature and ex- 
tent of the powers conferred by the Constitution upon Congress, it is 
indispensable to keep in view the objects for which those powers were 
granted. This is a universal rule of construction applied alike to stat- 
utes, wills, contracts, and constitutions. If the general purpose of the 
instrument is ascertained, the language of its provisions must be con- 
strued with reference to that purpose, and so as to subserve it ; 
the powers conferred upon Congress must be regarded as related to each 
other, and all means for a common end. Each is but a part of a system, 
a constituent of one whole. No single power is the ultimate end for 
which the Constitution was adopted. It may, in a very proper sense, be 
treated as a means for the accomplishment of a subordinate object, but 
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that object is itself a means designed for an ulterior purpose. Thus the 
power to levy and collect taxes, to co money and regulate its value, to 
raise and support armies, or to provide for and maintain a navy, are 
instruments for the paramount object, which was to establish a govern- 
ment, sovereign within its sphere, with capability of self-preservation, 
thereby forming a union more perfect than that which existed under the 
old Confederacy. 

The same may be asserted also of all the non-enumerated powers in- 
cluded in the authority expressly given ‘‘to make all laws which shall be 
necessary and proper for carrying into execution the specified powers 
vested in Congress, and all other powers vested by the Constitution in 
the government of the United States, or in any department or officer 
thereof.’’ : 

And here it is to be observed it is not indispensable to the existence of 
any power claimed for the federal government that it can be found speci- 
fied in the words of the Constitution, or clearly and directly traceable to 
some of the specified powers. Its existence may be deduced fairly from 
more than one of the substantive powers expressly defined, or from them 
all combined. It is allowable to group together any number of them and 
infer from them all that the power claimed has been conferred. 

And it is of importance to observe that Congress has often exercised, 
without question, powers that are not expressly given nor ancillary to Ss 
any single enumerated power. Powers thus exercised are what are called 
by Judge Story, in his Commentaries on the Constitution, resulting pow- 
ers, arising from the aggregate powers of the government. He instances 
the right to-‘sue and make contracts. Many others might be given. The 
oath required by law from officers of the government is one. So is build- 
ing a capitol or a presidential mansion, and so also is the penal code. 


Indeed, the whole history of the government and of congressional leg- 
islation has exhibited the use of a very wide discretion, even in times of 
peace and in the absence of any trying emergency, in the selection of the 
necessary and proper means to carry into effect the great objects for 
which the government was framed, and this discretion has generally been 
unquestioned, or, if questioned, sanctioned by this court. This is true 
not only when an attempt has been made to execute a single power spe- 
cifically given, but equally true when the means adopted have been 
appropriate to the execution, not of a single authority, but of all the 
powers created by the Constitution. ; 

Before we can hold the Legal Tender Acts unconstitutional, 
we must be convinced they were not appropriate means, or means con- 
ducive to the execution of any or all of the powers of Congress, or of the 
government, not appropriate in any degree (for we are not judges of the 
degree of appropriateness), or we must hold that they were prohibited. 
This brings us to the inquiry whether they were, when enacted, appro- 
priate instrumentalities for carrying into effect, or executing any of the 
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known powers of Congress, or of any department of the government. 
Plainly to this inquiry, a consideration of the time when they were en- 
acted, and of the circumstances in which the government then stood, is 
important. It is not to be denied that acts may be adapted to the exer- 
cise of lawful power, and appropriate to it, in seasons of exigency, which 
would be inappropriate at other times. 

We do not propose to dilate at length upon the cireumstances in which 
the country was placed, when Congress attempted to make treasury notes 
a legal tender. They are of too recent occurrence to justify enlarged 
description. Suffice it to say that a civil war was then raging which ser1- 
ously threatened the overthrow of the government and the destruction of 
the Constitution itself. It demanded the equipment and support of 
large armies and navies, and the employment of money to an extent be- 
yond the capacity of all ordinary sources of supply. 

It was at such a time and in such an emergency that the Legal Tender 
Acts were passed. Now,,if it were certain that nothing else would have 
supplied the absolute necessities of the treasury, that nothing else would 
have enabled the government to maintain its armies and navy, that noth- 
ing else would have saved the government and the Constitution from 
destruction, while the Legal Tender Acts would, could any one be bold 
enough to assert that Congress transgressed its powers? 5 

But if it be conceded that some other means might have been chosen 
for the accomplishment of these legitimate and necessary ends, the con- 
cession does not weaken the argument. It is urged now, after the lapse 
of nine‘years, and when the emergency has passed, that treasury notes 
without the legal tender clause might have been issued and that the 
necessities of the government might thus have been supplied. Hence it 
is inferred there was no necessity for giving to the notes issued the capa- 
bility of paying private debts. At best this is mere conjecture. But 
admitting it to be true, what does it prove? Nothing more than that 
Congress had the choice of means for a legitimate end, each appropriate, 
and adapted to that end, though, perhaps, in different degrees. 

Concluding, then, that the provision which made treasury notes a feral 
tender for ip payment of all debts other than those expressly excepted, 
was not an inappropriate means for carrying into execution the legiti- 
mate powers of the government, we proceed to inquire whether it was 
forbidden by the letter or spirit of the Constitution. It is not claimed 
that any express prohibition exists, but it is insisted that the spirit of the 
Constitution was violated by the enactment. Here those who assert the 
unconstitutionality of the acts mainly rest their argument. They claim 
that the clause which conferred upon Congress power ‘‘to coin money, 
regulate the value thereof, and of foreign coin,’’ contains an implication 
that nothing but that which is the subject, of coinage, nothing but 
the precious metals can ever be declared by law to be money, or to have 
the uses of money. If by this is meant that because certain powers over the 
currency are expressly given to Congress, all other powers relating to the 
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same subject are impliedly forbidden, we need only remark that such is 
not the manner in which the Constitution has always been construed. 
On the contrary it has been ruled that power over a particular subject 
may be exercised as auxiliary to an express power, though there is an- 
other express power relating to the same subject, less comprehensive. 

To assert, then, that the clause enabling Congress to coin money 
and regulate its value tacitly implies a denial of all other power over the 
currency of the nation, is'an attempt to introduce a new rule of construc- 
tion against the solemn decisions of this court. So far from its contain- 
ing a lurking prohibition, many have thought it was intended to confer 
upon Congress that general power over the currency which has always 
been an acknowledged attribute of sovereignty in every other civilized 
nation than our own, especial'y when considered in connection with the 
other clause which denies to-the states the power to coin money, emit bills 
of credit, or make anything but gold and silver coin a tender in payment 
of debts. 

We come next to the argument much used, and, indeed, the main reli 
ance of those who assert the unconstitutionality of the Legal Tender 
Acts. It is that they are prohibited by the spirit of the Constitution be- 
cause they indirectly impair the obligation of contracts. The argument, 
of course, relates only to those contracts which were made before Febru- 
ary, 1862, when the first act was passed, and it has no bearing upon the 
question whether the acts are valid when applied to contracts made after 
their passage. The argument assumes two things—first, that the acts 
do, in effect, impair the obligation of contracts, and second, that Con- 
gress is prohibited from taking any action which may indirectly have 
that effect. Neither of these assumptions can be accepted. It is true, 
that, under the acts, a debtor, who became such before they were passed, 
may discharge his debt with the notes authorized by them, and the credi- 
tor is compellable to receive such notes in discharge of his claim. But 
whether the obligation of the contract is thereby weakened can be deter- 
mined only after considering what was the contract obligation. It was 
not a duty to pay gold or silver, or the kind of money recognized by law 
at the time when the contract was made, nor was it a duty to pay money 
of equal intrinsic value in the market. (We speak now of contracts to 
pay money generally, not contracts to pay some specifically defined spe- 


cies of money.) . . . But the obligation of a contract to pay money is 
to pay that which the law shall recognize as money when the payment is 
tobe made. . . . Every contract for the payment of money, simply, is 


necessarily subject to the constitutional power of the government over 
the currency, whatever that power may be, and the obligation of the par- 
ties is, therefore, assunted with reference to that power. . . . We have 
been asked whether Congress can declare that a contract to deliver a 
quantity of grain may be satisfied by the tender of a less quantity. 
Undoubtedly not. But this is a false analogy. There is a wide distine- 
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tion between a tender of quantities, or of specific articles, and a tender of 
legal values. Contracts for the delivery of specific articles belong exclu- 
sively to the domain of state legislation, while contracts for the payment 
of money are subject to the authority of Congress, at least so far as re- 
lates to the means of payment. They are engagements to pay with law- 
ful money of the United States, and Congress is empowered to regulate 
that money. It cannot, therefore, be maintained that the Legal Tender 
Acts impaired the obligation of contracts. 

Nor can it be truly asserted that Congress may not, by its action, indi- 
rectly impair the obligation of contracts, if by the expression be meant 
rendering contracts fruitless, or partially fruitless. Directly it may, 
confessedly, by passing a bankrupt act, embracing past as well as future 
transactions. This is obliterating contracts entirely. So it may relieve 
parties from their apparent obligations indirectly in a multitude of 
ways. It may declare war, or, even in peace, pass non-intercourse acts or 
direct an embargo. All,such measures may, and must operate seriously 
upon existing contracts, and may not merely hinder, but relieve the par- 
ties to such contracts entirely from performance. It is, then, clear that 
the powers of Congress may be exerted, though the effect of such exer- 
tion may be in one ease to annul, and in other cases to impair the obliga- 
tion of contracts. . . . ie 

If, then, the Legal Tender Acts were justly chargeable with impairing 
contract obligations, they would not, for that reason, be forbidden, un- 
less a different rule is to be applied to them from that which has hitherto 
prevailed in the construction of other powers granted by the fundamen- 
tal law. But, as already intimated, the objection misapprehends the na- 
ture and extent of the contract obligation spoken of in the Constitution. 
As in astate of civil society property of a citizen or subject is ownership, 
subject to the lawful demands of the sovereign, so contracts must be 
understood as made in reference to the possible exercise of the rightful 
authority of the government, and no obligation of a contract can extend 
to the defeat of legitimate government authority. 

Closely allied to the objection we have just been considering is the 
argument pressed upon us that the Legal Tender Acts were prohibited 
by the spirit of the Fifth Amendment, which forbids taking private 
‘ property for public use without just compensation or due process of law. 
That provision has always been understood as referring only to a direct 
appropriation, and not to consequential injuries resulting from the exer- 
cise of lawful power. It has never been supposed to have any bearing 
upon, or to inhibit laws that indirectly work harm and loss to individ- 
uals. A new tariff, an embargo, a draft, or a war may inevitably bring 
upon individuals great losses; may, indeed, render valuable property al- 
most worthless. They may destroy the worth of contracts. But who- 
ever supposed that, because of this, a tariff could not be changed, or a 
non-intercourse act, or an embargo be enacted, or a war be de- 
clared?).... . 
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We are not aware of anything else which has been advanced in sup- 
port of the proposition that the Legal Tender Acts were forbidden by 
either the letter or the spirit of the Constitution. If, therefore, they 
were, what we have endeavored to show, appropriate means for legiti- 
mate ends, they were not transgressive of the peel vested in Con- 
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Mr. Justice Brapuey [concurring]. . . . 

; The United States is not only a government, but it is a national 
government, and the orily government in this country that has the char- 
acter of nationality. 

Such being the character of the general government, it seems to 
be a self-evident proposition that it is invested with all those inherent 
and implied powers which, at the time of adopting the Constitution, were 
generally considered to belong to every government as such, and as being 
essential to the exercise of its functions. If this proposition be not true, 
it certainly is true that the government of the United States has express 
authority, in the clause last quoted, to make all such laws (usually re- 
garded as inherent and implied) as may be necessary and proper for car- 
rying on the government as constituted, and vindicating its aubhoriey 
and existence. . . . 


Mr. Cuier Justice CHAsE and Mr. Justice CLirrorD and Mr. JUSTICE 
FIELD each delivered dissenting opinions. Mr. Justice NELSON also dis- 
sented. 


Nore.—The Legal Tender Cases form an important chapter in the history of 
the development of constitutional law by judicial decision. The long gap between 
the passage of the several acts involved and the final disposal of the cases was due 
to the political conditions of the times. See Warren, The Supreme Court, rev. ed. 
II, 488 ff. Only a year after the passage of the first act, in Roosevelt v. Meyer, 1 
Wall. 512, 17 L. Ed. 500 (1863) the Court had declined to take jurisdiction. In 
Hepburn v. Griswold, however, the Court decided to take jurisdiction. While the 
case was still pending, the Court, in Lane Co. v. Oregon, 7 Wall. 71, 19 L. Ed. 101 
(1869), held that the Legal Tender Acts were not to be interpreted as providing 
that payment of taxes to a State could be made in the paper currency, and it was 
intimated that Congress could not constitutionally have done so if it had wanted to. 
At the same time the Court held, in Bronson v. Rodes, 7 Wall. 229, 19 L. Ed. 141 
(1869) that the acts could not be applied to obligations calling specifically for pay- 
ment in gold or silver coin. This narrowed considerably the issue still to be decided. 

In Hepburn v. Griswold, 8 Wall. 603, 19 L. Ed. 513 (1870), Chief Justice Chase, 
who himself as Secretary of the Treasury had favored the passage of the acts, and 
who had taken a broad view of the powers of Congress over the currency in Veazie 
Bank v. Fenno, above p. 440, now held, for the majority, that, as applied to con- 
tracts made before its passage, the act of 1862 was unconstitutional. The opinion 
was based chiefly upon the doctrine of implied powers set forth by Marshall in 
McCulloch v. Maryland. To the majority (5-3) of the Court the act was not ‘‘an 
appropriate and plainly adapted means for carrying on war.’’ To the minority the 
act ‘‘was a necessity, in the most stringent sense in which that word can be used.’’ 
The resignation of Justice Grier, one of the majority, and the appointment by | 


Powers or Concress: Money; Bankruptcy; etc. 401 


President Grant of two new justices, Bradley and Strong, now made it possible to 
consider the constitutionality of the acts in connection with cases involving contracts 
made after their passage, and at the same time to corse the decision in Hepburn 
v. Griswold. 

The decision in Knox v. Lee was limited’to acts of Congress passed in time of 
war. The question next arose whether Congress had similar powers in respect to 
the currency apart from the emergency of war. 


JUILLIARD v. GREENMAN. 
110 U. S. 421, 4 8. Ct. 122, 28 L. Ed. 204 (1884). 


In error to the Cireuit Court of the United States for the Southern 
District of New York. 

[By act of January 14, 1875, the Secret tary of the Treasury was au- 
thorized to redeem the legal touder notes then outstanding. By the act of 
May 31, 1878, entitled ‘‘An act to forbid the further retirement of 
United States legal tender notes,’’ it was provided: 

“‘From and after the passage of this act it shall not be lawful for 
the Secretary of the Treasury or other officer under him to cancel or 
retire any more of the United States legal tender notes. And when any 
of said notes may be redeemed or be received into the Treasury under 
any law from any source whatever and shall belong to the United States, 
they shall not be retired, cancelled, or ceprnog eds: but iHey shall be re- 
issued and paid out again and kept in circulation.’ 

The defendant in the present action, Greenman, being indebted to the 
plaintiff, Juilliard, in the sum of $5,122.90, offered in payment thereof 
$22.90 in gold and silver coin and $5,100 in legal tender notes which had 
been redeemed and reissued in pursuance of the act of 1878. The plain- 
tiff refused to receive the notes and brought suit for the sum due. The 
Circuit Court gave judgment for the defendant, whereupon the plaintiff 
sued out a writ of error. |] 


Mr. Justice Gray delivered the opinion of the court. . 

The manifest intention of this act is that the notes which it directs, 
after having been redeemed, to be reissued and kept in circulation, shall 
retain their original quality of being a legal tender. 

The single question, therefore, to be considered, and upon the answer 
to which the judgment to be rendered between these parties depends, 
is whether notes of the United States, issued in time of war, under acts 
of Congress declaring them to be a legal tender in payment of private 
debts, and afterwards in time of peace redeemed and paid in gold coin 
at the Treasury, and then reissued under the act of 1878, can, under the 
Constitution of the United States, be a legal tender in payment of such 
debts. Jes 
By the Articles of Confederation of 1777, the United States in Con- 
gress assembled were authorized ‘‘to borrow money or emit bills on the 
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credit of the United States’’; but it was declared that ‘‘each State re- 
tains its sovereignty, freedom and independence, and every power, juris- 
diction and right which is not by this confederation expressly delegated 
to the United States in Congress assembled.’’ Art. 2; art. 9, §5; 1 Stat., 
4, 7. Yet, upon the question whether, under those articles, Congress, 
by virtue of the power to emit bills on the credit-of the United States, 
had the power to make bills so emitted a legal tender, Chief Justice Mar- 
shall spoke very guardedly, saying: ‘‘Congress emitted bills of credit 
to a large amount, and did not, perhaps could not, make them a legal 
tender. This power resided in the States.’’ Craig v. Missouri, 4 Pet. 
410, 435. But in the Constitution, as he had before observed in McCul- 
loch v. Maryland, ‘‘there is no phrase which, like the Articles of Con- 
federation, excludes incidental or implied powers; and which requires 
that everything granted shall be expressly and minutely described. 
Even the Tenth Amendment, which was framed for the purpose of 
quieting the excessive jealousies which had been excited, omits the word 
‘expressly,’ and declares only that the powers ‘not delegated to the 
United States, nor prohibited to the States, are reserved to the States 
or to the people’; thus leaving the question, whether the particular 
power which may become the subject of contest has been delegated to 
the one government or prohibited to the other, to depend on a fair con- 
struction of the whole instrument. The man who drew and adopted 
this amendment had experienced the embarrassments resulting from the 
insertion of this word in the Articles of Confederation, and probably 
omitted it to avoid those embarrassments.’’ 4 Wheat. 406, 407. 

Such reports as have come down to us of the debates in the Conven- 
tion that framed the Constitution afford no proof of any general con- 
currence of opinion upon the subject before us. The adoption of the 
motion to strike out the words ‘‘and emit bills’’ from the clause ‘‘to 
borrow money and emit bills on the credit of the United States’’ is quite 
inconclusive. . . . Asan illustration of the danger of giving too much 
weight, upon such a question, to the debates and the votes in the Conven- 
tion, it may also be observed that propositions to authorize Congress to 
grant charters of incorporation for national objects were strongly op- 
posed, especially as regarded banks, and defeated. Jb.,.440, 548, 544. 
The power of Congress to emit bills of credit, as well as to incorporate © 
national banks, is now clearly established by decisions to which we shall 
presently refer. 

The words “‘to borrow money,’’ as used in the Constitution, to desig- 
nate a power vested in the national government, for the safety and 
welfare of the whole people, are not to receive that limited and restricted 
interpretation and meaning which they would have in a penal statute, or 
in an authority conferred, by law or by contract, upon trustees or agents- 
or private purposes. 

The power ‘‘to borrow money on the credit of the United States’”’ is 
the power to raise money for the public use on a pledge of the publie 
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eredit, and may be exercised to meet either present or anticipated ex- 

penses and liabilities of the government. It includes the power to issue, — 
in return for the money borrowed, the obligations of the United States 
in any appropriate form, of stock, bonds, bills, or notes; and in what- 
ever form they are issued, being instruments of the national govern- 
ment, they are exempt from taxation by the: governments of the several 
States. Weston v. Charleston City Council, 2 Pet. 449; Banks v. Mayor, 
7 Wall. 16; Bank v. Supervisors, 7 Wall. 26.. Congress has authority to 
issue these obligations in a form adapted to circulation from hand to 
hand in the ordinary transactions of commerce and business. In order 
to-promote and facilitate such circulation, to adapt them to use as eur- 
rency, and to make them more current in the market, it may provide 
for their redemption in coin or bonds, and may make them receivable 
in payment of debts to the government. So much is settled beyond 
doubt, and was asserted or distinctly admitted by the judges who dis- 
sented from the decision,in the Legal Tender Cases, as well as by those 
who concurred in that decision. Veazie Bank yv. Fenno, 8 Wall. 533, 
548; Hepburn v. Griswold, 8 Wall. 616, 636; Legal Tender Cases, 12 
Wall. 548, 544, 560, 582, 610, 613, 637. 

It is equally well settled that Congress has the power to incorporate 
national banks, with the capacity, for their own profit as well as for 
the use of the government in its money transactions, of issuing bills 
which under ordinary circumstances pass from hand to hand as money 
at their nominal value, and which, when so current, the law has always 
recognized as a good tender in payment of money debts, unless specifi- 
cally objected to at the time of the tender. United States Bank v. Bank 
of Georgia, 10 Wheat. 333, 347; Ward v. Smith, 7 Wall. 447, 451. The 
power of Congress to charter a bank was maintained in McCulloch v. 
Maryland, 4 Wheat. 316, and in Osborn v. United States Bank, 9 Wheat. 
738, chiefly upon the ground that it was an appropriate means for car- 
rying on the money transactions of the government. But Chief Justice 
Marshall said: ‘‘The currency which it circulates, by means of its trade 
with individuals, is believed to make it a more fit instrument for the 
purposes of government than it could otherwise be; and if this be true, 
the capacity to carry on this trade is a faculty indispensable to the 
character and objects of the institution.’? 9 Wheat. 864. And Mr. 
Justice Johnson, who concurred with the rest of the court in upholding 
the power to incorporate a bank, gave the further reason that it tended 
to give effect to ‘‘that power over the currency of the country, which 
the framers of the Constitution evidently intended to give to Congress 
alone.’’ Ib., 873. 

The constitutional authority of Congress to provide a currency for 
the whole country is now firmly established [citing Veazie Bank vy. 
Fenno, ante, p. 440]. 

By the Constitution of the United States, the several States are pro- 
hibited from coining money, emitting bills of credit, or making anything 
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but gold and silver coin a tender in payment of debts. But no intention 
can be inferred from this to deny to Congress either of these powers. 
Most of the powers granted to Congress are described in the eighth sec- 
tion of the first article; the limitations intended to be set to its powers, 
so as to exclude certain things which might otherwise be taken to be 
included in the general grant, are defined in the ninth section; the 
tenth section is addressed to the States only. This section prohibits the 
States from doing some things which the United States are expressly 
prohibited from doing, as well as from doing some things which the 
United States are expressly authorized to do, and from doing some 
things which are neither expressly granted nor expressly denied to the 
United States. Congress and the States equally are expressly prohib- 
ited from passing any bill of attainder or ex post facto law, or granting 
any title of nobility. The States are forbidden, while the President and 
Senate are expressly authorized, to make treaties. The States are for- 
bidden, but Congress is expressly authorized to coin money. The States 
are prohibited from emitting bills of credit; but Congress, which is 
neither expressly authorized nor expressly forbidden to do so, has, as 
we have already seen, been held to have the power of emitting bills of 
credit, and of making every provision for their circulation as currency, 
short of giving them the quality of legal tender for private debts—even 
by those who have denied its authority to give them this quality. 

It appears to us to follow, as a logical and necessary consequence, that 
Congress has the power to issue the obligations of the United States in 
such form, and to impress upon them such qualities as currency for 
the purchase of merchandise and the payment of debts, as accord with 
the usage of sovereign governments. The power, as incident to the 
power of borrowing money and issuing bills or notes of the government 
for money borrowed, of impressiny upon those bills or notes the quality 
of being a legal tender for the payment of private debts, was a power 
universally understood to belong to sovereignty, in Europe and Amer- 
ica, at the time of the framing and adoption of the Cunstitution of the 
United States. The governments of Europe, acting through the mon- 
arch or the legislature, according to the distribution of powers under 
their respective constitutions, had and have as sovereign a power of issu- 
ing paper money as of stamping coin. This power has been distinctly 
recognized in an important modern case, ably argued and fully consid- 
ered, in which the Emperor of Austria, as King of Hungary, obtained 
from the English Court of Chancery an injunction against the issue in 
England, without his license, of notes purporting to be public paper 
money of Hungary. Austria v. Day, 2 Giff. 628, and 3 D. F. & J. 217. 
The power of issuing bills of credit, and making them, at the discretion 
of the legislature, a tender in payment of private debts, had long been 
exercised in this country by the several Colonies and States; and during 
the Revolutionary War the States, upon the recommendation of the 
Congress of the Confederation, had made the bills issued by Congress 
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a legal tender. See Craig v. Missouri, 4 Pet. 485, 453; Briscoe v. Bank 
of Kentucky, 11 Pet. 257, 318, 334-336; Legal Tender Cases, 12 Wall. 
557, 558, 622; Phillips on American Paper Currency, passim. The exer- 
cise of this power not being prohibited to Congress by the Constitution, 
it is included in the power expressly granted to borrow money on the 
eredit of the United States. 

This position is fortified by the fact that Congress is vested with the 
exclusive exercise of the analogous power of coining money and regu- 
lating the value of domestic and foreign coin, and also with the para- 
mount power of regulating foreign and interstate commerce. Under 
the power to borrow money on the credit of the United States, and to 
issue circulating notes for the money borrowed, its power to define the 
quality and force of those notes as currency is as broad as the like power 
‘ over a metallic currency under the power to coin money and to regulate 
the value thereof. Under the two powers, taken together, Congress is 
authorized to establish a-national currency, either in coin or in paper, 
and to make that currency lawful money for all purposes, as regards 
the national government or private individuals. 

Congress, as the legislature of a sovereign nation, being expressly 
empowered by the Constitution, ‘‘to lay and collect taxes, to pay the 
debts and provide for the common defense and general welfare of the 
United States,’’ and ‘‘to borrow money on the credit of the United 
States,’’ and ‘“‘to coin money and regulate the value thereof and of 
foreign coin’’; and being clearly authorized, as incidental tq the exer- 
cise of those great powers, to emit bills of credit, to charter national 
banks, and to provide a national currency for the whole people, in the 
form of coin, treasury notes, and national bank bills; and the power to 
make the notes of the government a legal tender in payment of private 
debts being one of the powers belonging to sovereignty in other civi- 
lized nations, and not expressly withheld from Congress by the Consti- 
tution ; we are irresistibly impelled to the conclusion that the impressing 
upon the treasury notes of the United States the quality of being a 
legal tender in payment of private debts is an appropriate means, con- 
ducive and plainly adapted to the execution of the undoubted powers 
of Congress, consistent with the letter and spirit of the Constitution, 
and therefore, within the meaning of that instrument, ‘‘necessary and 
proper for carrying into execution the powers vested by this Constitu- 
tion in the government of the United States.’’ 

Such being our conclusion in matter of law, the question whether at 
any particular time, in war or in peace, the exigency is such, by reason 
of unusual and pressing démands on the resources of the government, 
or of the inadequacy of the supply of gold and silver eoin to furnish 
the currency needed for the uses of the government and of the people, 
that it is, as a matter of fact, wise and expedient to resort to this means, 
is a political question, to be determined by Congress when the question 
of exigency arises, and not a judicial question, to be afterwards passed 
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upon by the courts. To quote once more from the judgment in Mc- 
Culloch v. Maryland: ‘‘ Where the law is not prohibited, and is really 
calculated to effect any one of the objects intrusted to the government, 
to undertake here to inquire into the degree of its necessity would be 
to pass the line which circumscribes the judicial department, and to 
tread on legislative ground.’’ 4 Wheat. 423. 

It follows that the act of May 31, 1878, c. 146, is constitutional and 
valid; and that the Circuit Court rightly held that the tender in treas- 
ury notes, reissued and kept in circulation under that act, was a tender 
of lawful money in payment of the defendant’s debt to the plaintiff. 

Judgment affirmed. 


Mr. Justice FIELD, dissenting. 


Nore.—Justice Field, who had been with the majority in the Hepburn case, and 
who had dissented with three other justices in the Knox vy. Lee case, was alone left 
to dissent. Observing that the plea of ‘‘necessity’’ had been offered in justification 
of the latter decision, he found now that a plea of ‘‘convenience’’ was sufficient. 
He could see ‘‘only evil likely to follow.’’? The leading Republican papers criticized 
the decision sharply, their opposition to it not being alleviated by its strongly na- 
tionalistic and centralizing tendency. See Warren, op. cit. II, 655 ff. Only the 
Radicals, opposed to the! growing power of the banking interests, were found to 
support it. 


C. Devaluation of Gold Dollar 


NORMAN v. BALTIMORE & OHIO R. CO. 
294 U. 8. 240, 55 S. Ct. 407, 79 L. Ed. 885 (1935). 
On Writ of Certiorari to the Supreme Court of the State of New York. 


Mr. Cuter Justic—E Huaues delivered the opinion of the court. 

These cases [including United States Reconstruction Finance Corpo- 
ration, et al. v. Bankers Trust Co. and William H. Bixby, Trustees] pre- 
sent the question of the validity of the Joint Resolution of the Congress, 
of June 5, 1933, with respect to the ‘‘gold clauses’’ of private contracts 
for the payment of money. 48 Stat. 112. , 

This Resolution . . . declares that ‘‘every provision contained in or 
made with respect to any obligation which purports to give the obligee a 
right to require payment in gold or a particular kind of coin or cur- 
rency, or in an amount of money of the United States measured 
thereby’’ is ‘‘against public policy.’’ Such provisions in. obligations 
thereafter incurred are prohibited. The Resolution provides that 
‘‘Every obligation, heretofore or hereafter incurred, whether or not any 
such provision is contained therein or made with respect thereto, shall be 
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discharged upon payment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender for public and private 
debts. ’’ 

In No. 270, the suit was brought [by N. C. Norman] upon a coupon of 
a bond made by the Baltimore and Ohio Railroad Company under date 
of February 1, 1930, for the payment of $1,000 on February 1, 1960, and 
interest from date at the rate of 414 per cent. per anntim, payable semi- 
annually. The bond provided that the payment of principal and inter- 
est ‘‘will be made . . . in gold coin of the United States of America 
of or equal to the standard of weight and fineness existing on February 
1, 1930.’’. The coupon in suit, for $22.50, was payable on February 1, 
1934. The complaint alleged that on February, 1, 1930, the standard 
weight and fineness of a gold dollar of the United States as a unit of 
value ‘‘ was fixed to consist of twenty-five and eight-tenths grains of gold, 
nine-tenths fine,’’ pursuant to the Act of Congress of March 14, 1900 (31 
Stat. 45) ; and that by the Act of Congress known as the ‘‘Gold Reserve 
Act of 1934’’ (January 30, 1934, 48 Stat. 337), and by the order of the 
President under that Act, the standard unit of value of a gold dollar of 
the United States ‘‘was fixed to consist of fifteen and five-twenty-firsts 
grains of gold, nine-tenths fine,’’ from and after January 31, 1934. On 
presentation of the coupon, defendant refused to pay the amount in gold, 
or the equivalent of gold in legal tender of the United States which was 
alleged to be, on February 1, 1934, according to the standard of weight 
and fineness existing on February 1, 1930, the sum of $38.10, and plain- 
tiff demanded judgment for that amount. 

Defendant answered that by Acts of Congress, and, in particular, by 
the Joint Resolution of June 5, 1933, defendant had been prevented from 
making payment in gold coin ‘‘or otherwise than dollar for dollar, in 
coin or currency of the United States (other than gold coin and gold cer- 
tificates)’’ which at the time of payment constituted legal tender. 
Plaintiff, challenging the validity of the Joint Resolution under the 
Fifth and Tenth Amendments, and Article I, Section 1, of the Constitu- 
tion of the United States, moved to strike the defense. The motion was 
denied. Judgment was entered for plaintiff for $22.50, the face of the 
coupon, and was affirmed upon appeal. The Court of Appeals of the 
State considered the federal question and decided that the Joint Resolu- 
tion was valid. 265 N. Y. 37. This Court granted a writ of. certiorari, 
October 8, 1934. 

The Joint Resolution of June 5, 1933, was one of a series of measures 
relating to the currency. These measures disclose not only the purposes 
of the Congress but also the situations which existed at the time the 
Joint Resolution was adopted and when the payments under the ‘‘gold 
clauses’’ were sought. On March 6, 1933, the President, stating that 
there had been ‘heavy and unwarranted withdrawals of gold and cur- 
rency from our banking institutions for the purpose of hoarding’’ and 
‘‘extensive speculative activity abroad in foreign exchange’’ which had 
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resulted ‘‘in severe drains on the Nation’s stocks of gold,’’ and reciting 
the authority conferred by Section 5(b) of the Act of October 6, 1917 
(40 Stat. 411), declared ‘‘a bank holiday’’ until March 9, 1933. On the 
same date, the Secretary of the Treasury, with the President’s approval, 
issued instruction to the Treasurer of the United States to make pay- 
ments in gold in any form only under license issued by the Secretary. 

On March 9, 1933, the Congress passed the Emergency Banking Act. 
48 Stat. 1. . . . The Act also amended Section 11 of the Federal Re- 
serve Act (39 Stat. 752) so as to authorize the Secretary of the Treasury 
to require all persons to deliver to the Treasurer of the United States 
‘fany or all gold coin, gold bullion, and gold certificates’? owned by 
them, and that the Oe should pay therefor ‘‘an equivalent amount 
of any other form of coin or currency coined or issued’ under the laws of 
the United States.’? By Executive Order of March 10, 1933, the Presi- 
dent authorized banks to be reopened, as stated, but prohibited the re- 
moval from the United States, or any place subject to its jurisdiction, of 
‘fany gold coin, gold bullion, or gold certificates, except in accordance 
with regulations prescribed by or under license issued by the Secretary 
of the Treasury.’’ By further Executive Order of April 5, 1933, forbid- 
ding hoarding, all persons were required to deliver, on or before May 1, 
1933, to stated banks ‘‘all gold coin, gold bullion and gold certificates,’’ 
with certain exceptions, the holder to receive ‘‘an equivalent amount of 
any other form of coin or currency coined or issued under the laws of the 
United States.’’ Another Order of April 20, 1933, contained further 
* requirements with respect to the acquisition and export of gold and to 
transactions in foreign exchange. 

By Section 43 of the Agricultural Adjustment Act of May 12, 1933 
(48 Stat. 51), it was provided that the President should have authority, 
upon the making of prescribed findings and in the circumstances stated, 
““to fix the weight of the gold dollar in grains nine-tenths fine and also to 
fix the weight of the silver dollar in grains nine-tenths fine at a definite 
fixed ratio in relation to the gold dollar at such amounts as he finds nec- 
essary from his investigation to stabilize domestic prices or to protect the 
foreign commerce against the adverse effect of depreciated foreign cur- 
rencies,’’ and it was further provided that the ‘‘gold dollar, the weight 
of which is so fixed, shall be the standard unit of value,’’ and that ‘‘all 
forms of money shall be maintained at a parity with this standard,’’ but 
that ‘‘in no event shall the weight of the gold dollar Be fixed so as to re- 
duce its present weight by more than 50 per centum.’ 

Then followed the Joint Resolution of June 5, 1933. 

On January 30, 1934, the Congress passed the ‘‘Gold Reserve Act of 
1934’’ (48 Stat. 337) which, by section 13, ratified and confirmed a'l the 
actions, regulations and orders taken or made by the President and the 
Secretary of the Treasury under the Act of March 9, 1933, or under Sece- 
tion 43 of the Act of May 12, 1933, and, by section 12, with respect to the 
authority of the President to fix the weight of the gold dollar, provided 
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that it should not be fixed ‘‘in any event at more than 60 per centum of 
its present weight.’? On January 31, 1934, the President issued his 
proclamation declaring that he fixed ‘‘the weight of the gold dollar to be 
15541 grains nine-tenths fine,’’ from and after that date. 

We have not attempted to summarize all the provisions of these meas- 
ures. We are not concerned with their wisdom. The question before the 
Court is one of power, not of policy. And that question touches the 
validity of these measures at but a single point, that is, in relation to the 
Joint Resolution denying effect to ‘‘gold clauses’’ in existing contracts. 
The Resolution must, however, be considered in its legislative setting and 
in the light of other measures in pari materia. 

We are of the opinion that the gold clauses now before us were not 
contracts for payment in gold coin as a commodity, or in bullion, but 
were contracts for the payment of money. The bonds were severally for 
the payment of one thousand dollars. We also think that, fairly con- 
strued, these clauses were intended to afford a definite standard or meas- 
ure of value, and thus to protect against a depreciation of the currency 
and against the discharge of the obligation by a payment of lesser value 
than that prescribed. When these contracts were made they were not 
repugnant to any action of the Congress. In order to determine whether 
effect may now be given to the intention of the parties in the face of the 
action taken by the Congress, or the contracts may be satisfied by the 
payment dollar for dollar, in legal tender, as the Congress has now pre- 
seribed, it is necessary to consider (1) the power of the Congress to 
establish a monetary system and the necessary implications of that 
power; (2) the power of the Congress to invalidate the provisions of 
existing contracts which interfere with the exercise of its constitutional 
authority ; and (3) whether the clauses in question do constitute such an 
interference as to bring them within the range of that power. 

Second. The power of the Congress to establish a monetary system. 
It is unnecessary to review the historic controversy as to the extent of 
this power, or again to go over the ground traversed by the Court in 
reaching the conclusion that the Congress may make treasury notes legal 
tender in payment of debts previously contracted, as well as of those sub- 
sequently contracted, whether that authority be exercised in course of 
war or in time of peace. Knox v. Lee, 12 Wall. 457; Juilliard v. Green- 
man, 110 U. S. 421. We need only consider certain postulates upon 
which that conclusion rested. 

The Constitution grants to the Congress power ‘‘To coin money, regu- 
late the value thereof, and of foreign coin.”’ Art. I, sec. 8, par. 5. But 
the Court in the legal tender cases did not derive from that express grant 
alone the full authority of the Congress in relation to the currency. The 
Court found the source of that authority in all the related powers con- 
ferred upon the Congress and appropriate to achieve ‘‘the great objects 
for which the government was framed,’’—‘‘a national government, with 
sovereign powers.’’ McCulloch v. Maryland, 4 Wheat. 316, 404-407; 
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Knox v. Lee, supra, pp. 532, 536; Juilliard v. Greenman, supra, p. 438. 
The broad and comprehensive national authority over the subjects of 
revenue, finance and currency is derived from the aggregate of the pow- 
ers granted to the Congress, embracing the powers to lay and collect 
taxes, to borrow money, to regulate commerce with foreign nations and 
among the several States, to coin money, regulate the value thereof, and 
of foreign coin, and fix the standards of weights and measures, and the 
added express power ‘‘to make all laws which shall be necessary and 
proper for carrying into execution”’ the other enumerated powers. Juil- 
liard v. Greenman, supra, pp. 439, 440. 

The Constitution ‘‘was designed to provide the same currency, having 
a uniform legal value in all the States.’’ It was for that reason that the 
power to regulate the value of money was conferred upon the Federal 
. government, while the same power, as well as the power to emit bills of 
credit, was withdrawn from the States. The States cannot declare what 
shall be money, or regulate its value. Whatever power there is over the 
currency is vested in the Congress. Knox v. Lee, supra, p. 545. . . . 

Moreover, by virtue of this national power, there attaches to the own- 
ership of gold and silver those limitations which public policy may 
require by reason of their quality as legal tender and as a medium of ex- 
change. Ling Su Fan v. United States, 218 U. S. 302, 310. Those limi- 
tations arise from the fact that the law ‘‘gives to such Coinage a value 
which does not attach as a mere consequence of intrinsic value.’’ Their 
quality as legal tender is attributed by the law, aside from their bullion 
value. Hence the power to coin money includes the power to forbid 
mutilation, melting and exportation of gold and silver coin,—‘‘to pre- 
vent its outflow from the country of its origin.’’ Id., p. 311. 

Dealing with the specific question as to the effect of the legal tender 
acts upon contracts made before their passage, that is, those for the pay- 
ment of money generally, the Court, in the legal tender cases, recognized 
the possible consequences of such enactments in frustrating the expected 
performance of contracts,—in rendering them ‘‘fruitless or partially 
fruitless.’’ . . . The conclusion was that contracts must be under- 
stood as having been made in reference to the possible exercise of the 
rightful authority of the Government, and that no obligation of a con- 
tract ‘‘can extend to the defeat’’ of that authority. Knox v. Lee, supra, 
pp. 549-551. 

On similar grounds, the Court dismissed the contention under the 
Fifth Amendment forbidding the taking of private property for public 
use without just compensation or the deprivation of it without due pro- 
cess of law. : 

The question of the validity of the Joint Resolution of June 5, 1933, 
must be determined in the light of these settled principles. . 

Third. The power of the Congress to invalidate the provisions of 
existing contracts which wmterfere with the exercise of its constitutional 
authority. The instant cases involve contracts between private parties, 
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but the question necessarily relates as well to the contracts or obligations 
of States and municipalities, or of their political subdivisions, that is, to 
such engagements as are within the reach of the applicable national 
power. The Government’s own contracts—the obligations of the 
United States—are in a distinct category and demand separate consid- 
eration. See Perry v. United States, 294 U.S. 330. 

The contention is that the power of the Congress, broadly sustained by 
the decisions we have cited in relation to private contracts for the pay- ° 
ment of money generally, does not extend to the striking down of express 
contracts for gold payments. The acts before the Court in the legal ten- 
der cases, as we have seen, were not deemed to go so far. Those acts left 
in circulation two kinds of money, both lawful and available, and con- 
tracts for payments in gold, one of these kinds, were not disturbed. The 
Court did not decide that the Congress did not have the constitutional ° 
power to invalidate existing contracts of that sort, if they stood in the 
way of the execution of the policy of the Congress in relation to the cur- 
TENCY es ile 

Here, the Congress has enacted an express interdiction. The argu- 
ment against it does not rest upon the mere fact that the legislation may 
cause hardship or loss. Creditors who have not stipulated for gold pay- 
ments may suffer equal hardship or loss with creditors who have so stipu- 
lated. The former, admittedly, have no constitutional grievance. And, 
while the latter may not suffer more, the point is pressed that their ex- 
press stipulations for gold payments constitute property, and that credi- 
tors who have not such stipulations are without that property right. 
And the contestants urge that the Congress is seeking not to regulate the 
currency, but to regulate contracts, and thus has stepped beyond the 
power conferred. 

This argument is in the teeth of another established principle. Con- 
tracts, however express, cannot fetter the constitutional authority of the 
Congress. Contracts may create rights of property, but when contracts 
deal with a subject matter which lies within the control of the Congress, 
they have a congenital infirmity. Parties cannot remove their transac- 
tions from the reach of dominant constitutional power by making con- 
tracts about them. See Hudson Water Co. v. McCarter, 209 U. S. 349, 
357. 

This principle has familiar illustration in the exercise of the power to 
regulate commerce. If shippers and carriers stipulate for specified 
rates, although the rates may be lawful when the contracts are made, if 
Congress through the Interstate Commerce Commission exercises its 
authority and prescribes different rates, the latter control and override 
inconsistent stipulations in eontracts previously made. . . . [Cases 
are cited illustrating the subordination of private contracts to the exer- 
cise of congressional power. | 
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The same reasoning applies to the constitutional authority of the Con- 
gress to. regulate the currency and to establish the monetary system of 
the country. If the gold clauses now before us interfere with the policy 
of the Congress in the exercise of that authority, they cannot stand. 

Fourth. The effect of the gold clauses in suit in relation to the mone- 
tary policy adopted by the Congress. Despite the wide range of the dis- 
cussion at the bar and the earnestness with which the arguments against 
the validity of the Joint Resolution have been pressed, these contentions 
necessarily are brought, under the dominant principles to which we have 
referred, to a single and narrow point. That point is whether the gold 
clauses do constitute an actual interference with the monetary policy of 
the Congress in the light of its broad power to determine that policy. 
Whether they may be deemed to be such an interference depends upon 
an appraisement of economic conditions and upon determinations of 
questions of fact. With respect, to those conditions and determinations, 
the Congress is entitled to its own judgment. We may inquire whether 
its action is arbitrary or capricious, that is, whether it has reasonable 
relation to a legitimate end. If it is an appropriate means to such an 
end, the decisions of the Congress as to the degree of the necessity for 
the adoption of that means, is final. McCulloch v. Maryland, supra, pp. 
421, 423; Juilliard v. Greenman, supra, p. 450; Stafford v. Wallace, 258 
U. 8. 495, 521; Everard’s Breweries v. Day, 265 U. S. 545, 559, 562. 

The Committee on Banking and Currency of the House of Represent- 
atives stated in its report recommending favorable action upon the 
Joint Resolution (H. R. Rep. No. 169, 73d Cong., 1st Sess.) : 

‘‘The occasion for the declaration in the resolution that the gold 
clauses are contrary to public policy arises out of the experiences of the 
present emergency. These gold clauses render ineffective the power of 
the Government to create a currency and determine the value thereof. 
If the gold clause applied to a very limited number of contracts and se- 
curity issues, it would be a matter of no particular consequence, but in 
this country virtually all obligations, almost as a matter of routine, con- 
tain the gold clause. In the light of this situation two phenomena which 
have developed during the present emergency make the enforcement of 
the gold clauses incompatible with the public interest. The first is the 
tendency which has developed internally to hoard gold; the second is 
the tendency for capital to leave the country. Under these circumstances 
no currency system, whether based upon gold or upon any other founda- 
tion, can meet the requirements of a situation in which many billions of 
dollars of securities are expressed in a particular form of the circulating 
medium, particularly when it is the medium upon which the entire credit 
and currency structure rests.’’ 

And the Joint Resolution itself recites the determination of the Con- 
gress in these words: 

‘““Whereas the existing emergency has disclosed that provisions of 
obligations which purport to give the obligee a right to require payment 
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in gold or a particular kind of coin or currency of the United States, 
or in an amount in money of the United States measured thereby, ob- 
struct the power of the Congress to regulate the value of the money of 
the-United States, and are inconsistent with the declared policy of the 
Congress to maintain at all times the equal power of every dollar, coined 
or issued by the United States, in the markets and in the payment of 
debts.’’ 

Can we say that this determination is so destitute of basis that the 
interdiction of the gold clauses must be deemed to be without any rea- 
sonable relation to the monetary policy adopted by the Congress? 


The devaluation of the dollar placed the domestic economy upon a 
new basis. In the currency as thus provided, States and municipalities 
must receive their taxes; railroads, their rates and fares; public utilities, 
their charges for services. The income out of which they must meet their 
obligations is determined ,by the new standard. Yet, according to the 
contentions before us, while that income is thus controlled by law, their 
indebtedness on their ‘‘gold bonds’’ must be met by an amount of cur- 
rency determined by the former gold standard. Their receipts, in this 
view, would be fixed on one basis; their interest charges, and the prin- 
cipal of their obligations, on another. It is common knowledge that the 
bonds issued by these obligors have generally contained gold clauses, and 
presumably they account for a large part of the outstanding obligations 
of that sort. It is also common knowledge that a similar situation exists 
with respect to numerous industrial corporations that have issued their 
““eold bonds’’ and must now receive payments for their products in the 
existing currency. It requires no acute analysis or profound economic 
inquiry to disclose the dislocation of the domestic economy which would 
be caused by such a disparity of conditions in which, it is insisted, those 
debtors under gold clauses should be required -to pay one dollar and 
sixty-nine cents in currency while respectively receiving their taxes, 
rates, charges and prices on the basis of one dollar. of that currency. 

We are not concerned with consequences, in the sense that conse- 
quences, however serious, may excuse an invasion of constitutional right. 
We are concerned with the constitutional power of the Congress over the 
monetary system of the country and its attempted frustration. _Exer- 
eising that power, the Congress has undertaken to establish a uniform 
currency, and parity between kinds of currency, and to make that cur- 
rency, dollar for dollar, legal tender for the payment of debts. In the 
light of abundant experience, the Congress was entitled to choose such 
a uniform monetary system, and to reject a dual system, with respect to 
all obligations within the range of the exercise of its constitutional au- 
thority. The contention that these gold clauses are valid contracts and 
eannot be struck down proceeds upon the assumption that private par- 
ties, and States and municipalities, may make and enforce contracts 
which may limit that authority. Dismissing that untenable assumption, 
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the facts must be faced. We think that it is clearly shown that these 
clauses interfere with the exertion of the power granted to the Congress 
and certainly it is not established that the Congréss arbitrarily or ca- 
priciously decided that such an interference existed. 

The judgment and decree, severally under review, are affirmed. 


[Mr. Justice McReyno.ps, Mr. Justice VAN DrevANTER, Mr. JUSTICE 
SuTHERLAND and Mr. Justice Buturr dissented. See post, p. 470.] 


PERRY v. UNITED STATES. 
294 U. §. 330, 55 S. Ct. 432, 79 L. Ed. 912 (1935). 


On Certificate from the Court of Claims. 


Mr. Curer Justice Huaues delivered the opinion of the court. 

The certificate from the Court of Claims shows the following facts: 

Plaintiff brought suit as the owner of an obligation of the United 
States for $10,000, known as ‘‘Fourth Liberty Loan 414% Gold Bond 
of 1933-1938.’’ The bond provided: ‘‘The principal and interest hereof 
are Pep able in United States gold coin of the present standard of 
value.’ 

The Court of Claims has certified the following questions: 

‘1. Ts the claimant [J. M. Perry], being the holder and owner of a 
Fourth Liberty Loan 414% bond of the United States, of the principal 
amount of $10,000, issued in 1918, which was payable on and after April 
15, 1934, and which bond contained a clause that the principal is ‘pay- 
able in United States gold coin of the present standard of value,’ en- 
titled to receive from the United States an amount in legal tender cur- 
rency in excess of the face amount of the bond? 

‘9. Is the United States, as obligor in a Fourth Liberty Loan 414% 
gold bond, Series of 1933-1938, as stated in Question One liable to re- 
spond in damages in a suit in the Court of Claims on such bond as an 
express contract, by reason of the change in or impossibility of perform- 
ance in accordance with the tenor thereof, due to the provisions of 
Public Resolution No. 10, 73rd Congress, abrogating the gold ees in 
all obligations?’’ 

First. The import of the obligation. The bond in suit differs from an 
obligation of private parties, or of States or municipalities, whose con- 
tracts are necessarily made in subjection to the dominant power of the 
Congress. Norman v. Baltimore & Ohio R. Co., 294 U. S. 240. The bond | 
‘now before us is an obligation of the United States. The terms of the 
bond are explicit. They were not only expressed in the bond itself, but 
they were definitely prescribed by the Congress. The Act of September 
24, 1917, both in its original and amended form, authorized the moneys 
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to be borrowed, and the bonds to be issued, ‘‘on the credit of the United 
States’’ in order to meet expenditures needed ‘‘for the national security 
and defense and other public purposes authorized by law.’’ 40 Stat. 
288, 503. The circular of the Treasury Department of September 28, 
1918, to which the bond refers ‘“for a statement of the further rights 
of the holders of bonds of said series’’ also provided that the principal 
and interest ‘‘are payable in United States gold coin of the present 
standard of value.’’ 

This obligation must be fairly construed. The ‘“‘present standard of 
value’’ stood in’ contradistinction to a lower standard of value. The 
promise obviously was intended to afford protection against loss. That 
protection was sought to be secured by setting up a standard or measure 
of the Government’s obligation. We think that the reasonable import 
of the promise is that it was intended to assure one who lent his money 
to the Government and took its bond that he would not suffer loss 
through depreciation in the medium of payment. 

The Government states in its brief that the total unmatured interest- 
bearing obligations of the United States outstanding on May 31, 1933 
(which it is understood contained a ‘‘gold clause’’ substantially the 
same as that of the bond in suit) amounted to about twenty-one billions 
of dollars. From statements at the bar, it appears that this amount has 
been reduced to approximately twelve billions at the present time, and 
that during the intervening period the public debt of the United States 
has risen some seven billions (making a total of approximately twenty- 
eight billions five hundred millions) by the issue of some sixteen billions 
five hundred millions of dollars ‘‘of non-gold-clause obligations.’’ 

Second. The binding quality of the obligation. The question is nec- 
essarily presented whether the Joint Resolution of June 5, 1933 (48 Stat. 
113) is a valid enactment so far as it applies to the obligations of the 
United States. The Resolution declared that provisions requiring ‘‘pay- 
ment in gold or a particular kind of coin or currency’’ were ‘‘against 
public policy,’’ and provided that ‘‘every obligation, heretofore or here- 
after incurred, whether or not any such provision is contained therein,’’ 
shall be discharged ‘‘upon payment, dollar for dollar, in any coin or cur- 
rency which at the time of payment is legal tender for public and private 
debts.’’? This enactment was expressly extended to obligations of the 
United States and provisions for payment in gold, ‘‘contained in any law 
authorizing obligations to be issued by or under authority of the United 
States,’’ were repealed. 

There is no question as to the power of the Congress to regulate the 
value of money, that is, to establish a monetary system and thus to deter- 
mine the currency of the country. The question is whether the Congress 
can use that power so as to invalidate the terms of the obligations which 
the Government has theretofore issued in the exercise of the power to 
borrow money on the credit of the United States. In attempted justifica- 
tion of the Joint Resolution in relation to the outstanding bonds of the 
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United States, the Government argues that ‘‘earlier Congresses could not 
validly restrict the 73rd Congress from exercising its constitutional pow- 
ers to regulate the value of money, borrow money, or regulete foreign and 
interstate commerce’’; and, from this premise, the Government seems to 
deduce the proposition that when, with adequate authority, the Govern- 
ment borrows money and pledges the credit of the United States, it is 
free to ignore that pledge and alter the terms of its obligations in case a 
later Congress finds their fulfillment inconvenient. The Government’s 
contention thus raises a question of far greater importance than the par- 
ticular claim of the plaintiff. On that reasoning, if the terms of the Gov- 
ernment’s bond as to the standard of payment can be repudiated, it inev- 
itably follows that the obligation as to the amount to be paid may also be 
repudiated. The contention necessarily imports that the Congress can 
disregard the obligations of the Government at its discretion and that, 
when the Government borrows money, the credit of the United States is 
an illusory pledge. 

We do not so read the Constitution. There is a clear distinction be- 
tween the power of the Congress to control or interdict the contracts of 
private parties when they interfere with the exercise of its constitutional 
authority, and the power of the Congress to alter or repudiate the sub- 
stance of its own engagements when it has borrowed money under the 
authority which the Constitution confers. In authorizing the Congress 
to borrow money, the Constitution empowers the Congress to fix the 
amount to be borrowed and the terms of payment. By virtue of the 
power to borrow money ‘‘on the credit of the United States,’’ the Con- 
gress is authorized to pledge that credit as an assurance of payment as 
stipulated,—as the highest assurance the Government can give, its 
plighted faith. To say that the Congress may withdraw or ignore that 
pledge is to assume that the Constitution contemplates a vain promise, a 
pledge having no other sanction than the pleasure and convenience of the 
pledgor. This Court has given no sanction to such a conception of the 
obligations of our Government. . 

The binding quality of the obligations of the Government was consid- 
ered in the Sinking-Fund Cases, 99 U. S. 700, 718, 719. The question be- 
fore the Court in those cases was whether certain action was warranted 
by a reservation to the Congress of the right to amend the charter of a 
railroad company. While the particular action was sustained under this 
right of amendment, the Court took occasion to state emphatically the 
obligatory character of the contracts of the United States. The Court 
said: ‘‘The United States are as much bound by their contracts as are 
individuals. If they repudiate their obligations, it is as much repudia- 
tion, with all the wrong and reproach that term implies, as it would be if 
the repudiator had been a State or a municipality or a citizen.’’ 

When the United States, with constitutional authority, makes con- 
tracts, it has rights and incurs responsibilities similar to those of individ- 
uals who are parties to such instruments. There is no difference, said 
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the Court in United States v. Bank of Metropolis, 15 Pet. 377, 392, ex- 
cept that the United States cannot be sued without its consent. 

The argument in favor of the Joint Resolution, as applied to govern- 
ment bonds, is in substance that the Government cannot by contract re- 
strict the exercise of a sovereign power. But the right to make binding 
obligations is a competence attaching to sovereignty. In the United 
States, sovereignty resides in the people who act through the organs 
established by the Constitution. Chisholm v. Georgia, 2 Dall. 419, 471; 
Penhallow v. Doane’s Administrators, 3 Dall. 54, 93; McCulloch v. 
Maryland, 4 Wheat. 316, 404, 405; Yick Wo v. Hopkins, 118 U. 8. 356, 
370. The Congress as the instrumentality of sovereignty is endowed 
with certain powers to be exerted on behalf of the people in the manner 
and with the effect the Constitution ordains. The Congress cannot in- 
voke the sovereign power of the-people to override their will as thus de- 
clared. The powers conferred upon the Congress are harmonious. The 
Constitution gives to the Congress the power to borrow money on the 
eredit of the United States, an unqualified power, a power vital to the 
Government,—upon which in an extremity its very life may depend. 
The binding quality of the promise of the United States is of the essence 
of the eredit which is so pledged. Having this power to authorize the is- 
sue of definite obligations for the payment of money borrowed, the Con- 
gress has not been vested with authority to alter or destroy those obliga- 
tions. The fact that the United States may not be sued without its 
consent is a matter of procedure which does not affect the legal and bind- 
ing character of its contracts. While the Congress is under no duty to 
provide remedies through the courts, the contractual obligation still 
exists and, despite infirmities of procedure, remains binding upon the 
conscience of the sovereign. Lynch v. United States, supra [292 U. S. 
571], pp. 580, 582. 

The Fourteenth Amendment, in its fourth section, explicitly declares: 
‘‘The validity of the publie debt of the United States, authorized by law, 

shall not be questioned.’’ While this provision was undoubtedly 
inspired by the desire to put beyond question the obligations of the Gov- 
ernment issued during the Civil War, its language indicates a broader 
connotation. We regard it as confirmatory of a fundamental principle 
which applies as well to the government bonds in question, and to others 
duly authorized by the Congress, as to those issued before the Amend- 
ment was adopted. Nor can we perceive any reason for not considering 
the expression ‘‘the validity of the public debt’’ as embracing whatever 
concerns the integrity of the public obligations. 

We conclude that the Joint Resolution of June 5, 1933, in so far as it 
attempted to override the obligation created by the bond in suit, went be- 
yond the congressional power. 

Third. The question of damages. In this view of the binding quality 
of the Government’s obligations, we come to the question as to the plain- 
tiff’s right to recover damages. That is a distinct question. Because the 
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Government is not at liberty to alter or repudiate its obligations, it does 
not follow that the claim advanced by the plaintiff should be sustained. 
The action is for breach of contract. As a remedy for breach, plaintiff 
ean recover no more than the loss he has suffered and of which he may 
rightfully complain. He is not entitled to be enriched. Plaintiff seeks 
judgment for $16,931.25, in present legal tender. currency, on his bond 
for $10,000. The question is whether he has shown damage to that ex- 
tent, or any actual damage, as the Court of Claims has no authority to 
entertain an action for nominal damages. 

Plaintiff computes his claim for $16,931.25 ie igkine the weight of the 
gold dollar as fixed by the President’s proclamation of January. 31, 1934, 
under the Act of May 12, 1933 (48 Stat. 52, 53), as amended by the Act 
of January 30, 1934 (48 Stat. 342), that is, at 15 541 grains nine-tenths 
fine, as compared with the weight fixed by the Act of March 14, 1900 (31 
Stat. 45), or 25.8 grains nine-tenths fine. But the change in the weight 
of the gold dollar did not necessarily cause loss to the plaintiff of the 
amount claimed. The question of actual loss cannot fairly be determined 
without considering the economic situation at the time the Government 
offered to pay him the $10,000, the face of his-bond, in legal tender cur- 
rency. The case is not the same as if gold coin had remained in circula- 
tion. That was the situation at the time’ of the decisions under the legal 
tender acts of 1862 and 1863. Bronson v. Rodes, 7 Wall. 229, 251; Treb- 
ileock v. Wilson, 12 Wall. 687, 695; Thompson v. Butler, 95 U. S. 694, 
696, 697. Before the change in the weight of the gold dollar in 1934, 
gold coin had been withdrawn from circulation. The Congress had 
authorized the prohibition of the exportation of gold coin and the plac- 
ing of restrictions upon transactions in foreign exchange. Acts of March 
9, 1933, 48 Stat. 1; January 30, 1934, 48 Stat. 337. Such dealings could 
be had only for limited purposes and under license. Executive Orders of 
April 20, 1933, August 28, 1933, and January 15, 1934; Regulations of 
the Secretary of the Treasury, January 30 and 31, 1934. That action 
the Congress was entitled to take by virtue of its authority to deal with 
gold coin as a medium of exchange. And the restraint thus imposed 
upon holders of gold coin was incident to the limitations which inhered 
in their ownership of that coin and gave them no right of action. Ling 
Su Fan v. United States, 218 U. S. 302, 310, 311. . . . We eannot 
say, in view of the conditions that existed, that the Congress having this 
power exercised it arbitrarily or capriciously. And the holder of an 
obligation, or bond, of the United States, payable in gold coin of the 
former standard, so far as the restraint upon the right to export gold 
coin or to engage in transactions in foreign exchange is concerned, was 
in no better case than the holder of gold coin itself. 

In considering what damages, if any, the plaintiff has sustained by the 
alleged breach of his bond, it is hence inadmissible to assume that he was 
entitled to obtain gold coin for recourse to foreign markets or for deal- 
ings in foreign exchange or for other purposes contrary to the control 
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over gold coin which the Congress had the power to exert, and had ex- 
erted, in its monetary regulation. Plaintiff’s damages could not be as- 
sessed without regard to the internal economy of the country at the time 
the alleged breach occurred. The discontinuance of gold payments and 
the establishment of legal tender currency on a standard unit of value 
with which ‘‘all forms of money’’ of the United States were to be ‘‘main- 
tained at a parity,’’ had a controlling influence upon the domestic econ- 
omy. It was adjusted to the new basis. A free domestic market for gold 
was non-existent. 

Plaintiff demands the ‘‘equivalent’’ in currency of the gold coin 
promised. But ‘‘equivalent’’ cannot mean more than the amount of 
money which the promised gold coin would be worth to the bondholder 
for the purposes for which it could legally be used. That equivalence or 
worth could not properly be ascertained save in the light of the domestic 
and restricted market which the Congress had lawfully established. In 
the domestic transactions to which the plaintiff was limited, in the ab- 
sence of special license, determination of the value of the gold coin would 
necessarily have regard to its use as legal tender and as a medium of ex- 
change under a single monetary system with an established parity of all 
currency and coins. And in view of the control of export and foreign 
exchange, and the restricted domestic use, the question of value, in rela- 
tion to transactions legally available to the plaintiff, would require a con- 
sideration of the purchasing power of the dollars which the plaintiff 
could have received. Plaintiff has not shown, or attempted to show, that 
in relation to buying power he has sustained any loss whatever. On the 
contrary, in view of the adjustment of the internal economy to the single 
measure of value as established by the legislation of the Congress, and 
the universal availability and use throughout the country of the legal 
tender currency in meeting all engagements, the payment to the plaintiff 
of the amount which he demands would appear to constitute not a 
recoupment of loss in any proper sense but an unjustified enrichment. 

Plaintiff seeks to make his case solely upon the theory that by reason 
of the change in the weight of the dollar he is entitled to one dollar and 
sixty-nine cents in the present currency for every dollar promised by the 
bond, regardless of any actual loss he has suffered with respect to any 
transaction in which his dollars may be used. We think that position is 
untenable. 

In the view that the facts alleged by the petition fail to show a cause of 
action for actual damages, the first question submitted by the Court of 
Claims is answered in the negative. It is not necessary to answer the 
second question. 


Mr. Justice STONE. 

I agree that the answer to the first question is ‘‘No,’’ but I think our 
opinion should be confined to answering that question and that it should 
essay an answer to no other. . . . 
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I do not understand the Government to contend that it is any the less 
bound by the obligation than a private individual would be, or that it is 
free to disregard it except in the exercise of the constitutional power “‘to 
coin money’’ and ‘‘regulate the value thereof.’’» In any case, there is be- 
fore us no question of default apart from the regulation by Congress of 
the use of gold as currency. 

While the Government’s refusal to make the stipulated payment is a 
measure taken in the exercise of that power, this does not disguise the 
fact that its action is to that extent a repudiation of its undertaking. As 
much as I deplore this refusal to fulfill the solemn promise of bonds of 
the United States, I cannot escape the conclusion, announced for the 
Court, that in the situation now presented, the Government, through the 
exercise of its sovereign power to regulate the value of money, has ren- 
dered itself immune from liability for its action. To that extent it has 
relieved itself of the obligation of its domestic bonds, precisely as it has 
relieved the obligors of private bonds in No. 270, Norman v. Baltimore & 
Ohio R. R. Co., 294 U. 8. 240. 

In this posture of the case it is unnecessary, and I think undesirable, 
for the Court to undertake to say that the obligation of the gold clause in 
Government bonds is greater than in the bonds of private individuals, or 
that in some situation not described, and in some manner and in some 
measure undefined, it has imposed restrictions upon the future exercise 
of the power to regulate the currency. I am not persuaded that we 
should needlessly intimate any opinion which implies that the obligation 
may so operate, for example, as to interpose a serious obstacle to the 
adoption of measures for stabilization of the dollar, should Congress 
think it wise to aceumplish that purpose by resumption of gold pay- 
ments, in dollars of the present or any other gold content less than that 
specified in the gold clause, and by the re-establishment of a free market 
for gold and its free exportation. 


Mr. Justicu McReyno ps, dissenting. : 

Mr. Justice VAN DeEvANTER, Mr. Justice SUTHERLAND, Mr. JustTIcE 
Burier and I conclude that, if given effect, the enactments here chal- 
lenged will bring about confiscation of property rights and repudiation 
of national obligations. Acquiescence in the decisions just announced 
[Norman vy. Baltimore & Ohio R. Co., United States v. Bankers Trust 
Co., Nortz v. United States and Perry v. United States] is impossible; 
the circumstances demand statement of our views. ‘‘To let oneself slide 
down the easy slope offered by the course of events and to dull one’s 
mind against the extent of the danger, . . . that is precisely to fail 
in one’s obligation of responsibility. ’’ 

Just men regard repudiation and spoliation of citizens by their sover- 
eign with abhorrence; but we are asked to affirm that the Constitution 
has granted power to accomplish both. No definite delegation of such a 
power exists; and we cannot believe the farseeing framers, who labored 
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with hope of establishing justice and securing the blessings of liberty, in- 
tended that the expected gov ernment should have authority to annihilate 
its own obligations and destroy the very rights which they were endeav- 
oring to protect. Not only is there no permission for such actions; they 
are inhibited. And no plentitude of words can conform them to our 
charter. 

The Federal government is one of delegated and limited powers which 
derive from the Constitution. ‘‘It can exercise only the powers granted 
to it.’ Powers claimed must be denied unless granted; and, as with 
cther writings, the whole of the Constitution is for consideration when 
one seeks to ascertain the meaning of any part. 

‘By the so-called gold clause—promise to pay in ‘‘United States gold 
_ coin of the present standard of value,’’ or ‘‘of or equal to the present 
standard of weight and fineness’’ Aa in very many private and 
publie\ obligations, the creditor agrees to accept and the debtor under: 
takes to, return the thing,loaned or its equivalent. Thereby each secures 
protection, one against decrease in value of the currency, the other 
against ah increase. = 

The clause is not new or obscure or discolored by an sinister purpose. 
For more than 100 years our citizens have employed a like agreement. 
During the War Between the States, its equivalent ‘‘payable in coin’’ 
aided in surmounting financial difficulties. From the housetop men pro- 
claimed its merits while bonds for billions were sold to support the 
World War. The Treaty of Versailles recognized it as appropriate and 
just. It appears in the obligations which have rendered possible our 
great undertakings—public-works, railroads, buildings. 

Under the interpretation accepted here for many years, this clause ex- 
presses a definite enforceable contract. Both by statute and long use the 
United States have approved it. Over and over again they have enjoyed 
the added value which it gave to their obligations. So late as May 2, 
1933, they issued to the public more than $550,000,000 of their notes each 
of which carried a solemn promise to pay in standard gold coin. (Before 
that day this coin had in fact been withdrawn from circulation, but stat- 
utory measure of value remained the gold dollar of 25.8 grains.) 

The Permanent Court of International Justice interpreted the clause 
as this Court had done and upheld it. Cases of Serbian and Brazilian 
Loans, Publications P. C. I. J., Series A, Nos. 20-21 (1929). It was 
there declared: ‘‘The gold clause merely prevents the borrower from 
availing itself of a possibility of discharge of the debt in depreciated 
eurrency,’’ and ‘‘The treatment of the gold clause as indicating a mere 
modality of payment, without reference to a gold standard of value, 
would be, not to construe but to destroy it.’’ 

In Feist v. Société Intercommunale Belge d’Electricité (1934), A. C. 
161, the House of Lords expressed like views. 

Gregory v. Morris (1878), 96 U. S. 619, 624, 625—last of similar 
causes—construed and sanctioned this stipulation. . 
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The oft repeated rule by which the validity of statutes must be tested 
is this—‘‘Let the end be legitimate, let it be within the scope of the Con- 
stitution, and all means which are appropriate which are plainly adapted 
to that end which are not prohibited but consistent with the letter and 
spirit of the Constitution are constitutional.’’ 

The end or objective of the Joint Resolution was not ‘‘legitimate.”’ 
The real purpose was not ‘‘to assure uniform value to the coins and cur- 
rencies of the United States,’’ but to destroy certain valuable contract 
rights. 

This Resolution was not appropriate for carrying into effect any power 
entrusted to Congress. The gold clauses in no substantial way interfered 
with the power of coining money or regulating its value or providing an 
uniform currency. Their existence, as with many other circumstances, 
might have circumscribed the effect of the intended depreciation and dis- 
closed the unwisdom of it. But they did not prevent the exercise of any 
granted power. 

Again, if effective, ae direct, primary and intended result of the Reso- 
lution will be the destruction of valid rights lawfully acquired. There is 
no question here of the indirect effect of lawful exercise of power. And 
citations of opinions which upheld such indirect effects are beside the 
mark. This statute does not ‘‘work harm and loss to individuals indi- 
rectly,’’ it destroys directly. Such interference violates the Fifth 
Amendment; there is no provision for compensation. If the destruction 
is said to be for the public benefit proper compensation is essential ; if for 
private benefit the due process clause bars the way. 

Government Bonds— 

Congress may coin money; also it may borrow money. Neither power 
may be exercised so as to destroy the other; the two clauses must be so 
construed as to give effect to each. Valid contracts to repay money bor- 
rowed cannot be destroyed by exercising power under the coinage provi- 
sion. The majority seem to hold that the Resolution of June 5th did not 
affect the gold clauses in bonds of the United States. Nevertheless we 
are told that no damage resulted to the holder now before us through the 
refusal to pay one of them in gold coin of the kind designated or its 
equivalent. This amounts to a declaration that the Government may 
give with one hand and take away with the other. Default is thus made 
both easy and safe! 

Congress brought about the conditions in respect of gold which existed 
when the obligation matured. Having made payment in this metal 
impossible the Government cannot defend by saying that if the obliga- 
tion had been met the creditor could not have retained the gold; conse- 
quently he suffered no damage because of the nondelivery. Obligations 
cannot be legally avoided by prohibiting the creditor from receiving the 
thing promised. The promise was to pay in gold, standard of 1900, oth- 
erwise to discharge the debt by paying the value of the thing promised in 
currency. One of these things was not prohibited. The Government 
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may not escape the obligation of making good the loss incident to repudi- 
ation by prohibiting the holding of gold. Payment by fiat of any kind is 
beyond its recognized power. There would be no serious difficulty in 
estimating the value of 25.8 grains of gold in the currency now in circu- 
lation. oe 

These bonds are held by men and women in many parts of the world; 
they have relied upon our honor. Thousands of our own citizens of 
every degree not doubting the good faith of their sovereign have pur- 
chased them. It will not be easy for this multitude to appraise the form 
of words which establishes that they have suffered no appreciable dam- 
age; but perhaps no more difficult for them than for us. 

Gold Certificates— 

These were contracts to return gold left on deposit; otherwise to pay 
its value in the currency. Here the gold was not returned; there arose 
the obligation of the Government to pay its value. The Court of Claims 
has jurisdiction over such contracts. Congress made it impossible for 
the holder to receive and retain the gold promised him; the statute pro- 
hibited delivery to him. The contract being broken the obligation was to 
pay in currency the value of 25.8 grains of gold for each dollar called for 
by the certificate. For the Government to say, we have violated our con- 
tract but have escaped the consequences through our own statute, would 
be monstrous. In matters of contractual obligation the Government can- 
not legislate so as to excuse itself. 

These words of Alexander Hamilton ought not to be forgotten— 

‘“When a government enters into a contract with an individual, it de- 
poses, as to the matter of the contract, its constitutional authority, and 
exchanges the character of legislator for that of a moral agent, with the 
same rights and obligations as an individual. Its promises may be justly 
considered as excepted out of its power to legislate, unless in aid of them. 
It is in theory impossible to reconcile the idea of a promise which obliges, 
with a power to make a law which can vary the effect of it.’? 3 Hamil- 
ton’s Works, 518, 519. 

These views have not heretofore been questioned here. In the Sinking 
Fund Cases, 99 U. S. 700, 719, Chief Justice Waite speaking for the 
majority declared: ‘‘The United States are as much bound by their con- 
tracts as are individuals. If they repudiate their obligations, it is as 
much repudiation, with all the wrong and reproach that term implies, as 
it would be if the repudiator had been a State or a municipality or a citi-, 
zen. No change can be made in the title created by the grant of the 
lands, or in the contract for the subsidy bonds, without the consent of the 
corporation. All this is indisputable.’’ 

Can the Government, obliged as though a private person to observe the 
terms of its contracts, destroy them by legislative changes in the eur- 
rency and by statutes forbidding one to hold the thing which it has 
agreed to deliver? If an individual should “undertake to annul or lessen 
his obligation by sgereting or manipulating his assets with the intent to 
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place them beyond the reach of creditors, the attempt -would be de- 
nounced as fraudulent, wholly ineffective. 

Counsel for the Government and railway companies asserted with 
emphasis that incalculable financial disaster would follow refusal to up- 
hold, as authorized by the Constitution, impairment and repudiation of 
private obligations and public debts. Their forecast is discredited by 
manifest exaggeration. But, whatever may be the situation now con- 
fronting us, it is the outcome of attempts to destroy lawful undertakings 
by legislative action; and this we think the Court should disapprove in 
no uncertain terms. 

Under the challenged statutes it is said the United States have realized 
profits amounting to $2,800,000,000. But this assumes that gain may be 
generated by legislative fiat. To such counterfeit profits there would be 
no limit; with each new debasement of the dollar they would expand. 
Two billions might be ballooned indefinitely—to twenty, thirty, or what 
you will. 

Loss of reputation for honorable dealing will bring us unending humil- 
iation ; the impending legal and moral chaos is appalling. 


Nore.—In Nortz v. United States, 294 U. S. 317, 55 S. Ct. 428, 79 L. Ed. 907 
(1935), the Court held that the Court of Claims was without power to entertain a 
suit upon a gold certificate because, regardless of the nature of the obligation of 
gold certificates, there was no damage shown. The principles of the Perry case are 
confirmed in Smyth v. United States, 302 U. S. 329, 58 S. Ct. 248, 82 L. Ed. 294 
(1937), and in Guaranty Trust Co. v. Henwood, 307 U. S. 247, 59 S. Ct. 847, 83 
L. Ed. 1266 (1939), the latter case upholding the gold clause as applied to bonds of 
domestic corporations dischargeable in foreign currencies. 

The literature on the subject of the devaluation of the gold dollar is volumi- 
nous. See, in particular, H. M. Hart, Jr., The Gold Clause in United States Bonds 
48 Harv. L. Rev. 1057 (1935); J. P. Dawson, The Gold Clause Decisions, 33 Mich. 
L. Rev. 647 (1935); A. Nussbaum, Comparative and International amen Ameri- 
can Gold Clause Abrogation, 44 Yale L. J. 52 (1934); C. G. Fenwick, The Gold 
Clause Decision in Relation to Foreign Bondholders, 29 Am. Jour. Int. Law 310 
(1935); J. Dickinson, The Gold Decisions, 83 U. of Pa. L. Rev. 715 (1935). 


D. Bankruptcy Legislation 


ASHTON v. CAMERON COUNTY WATER IMPROVEMENT 
DISTRICT NO. ONE. 


298 U. S. 513, 56 S. Ct. 892, 80 L. Ed. 1309 (1936). 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Fifth Circuit. 


Mr. Justice McReynotps delivered the opinion of the court. 
Respondent, a water improvement district embracing 43,000 acres in 
Cameron County, Texas, was organized in 1914 under the laws of that 
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State. Claiming to be insolvent and unable to meet its debts as they ma- 
tured, it presented to the United States District Court, December 5, 
1934, an Amended Petition with plan for adjusting its obligations— 
$800,000 six percent bonds. This proposed final settlement of these obli- 
gations through payment of 49.8 cents on the dollar out of funds to be 
borrowed from the Reconstruction Finance Corporation at four percent. 

The petition follows and seeks relief under the Act of Congress ap- 
proved May 24, 1934, ce. 345, §§ 78, 79 and 80, 48 Stat. 798; Title 11 
U.S. C. A., §§ 301, 302 and 303. It alleges that more than thirty per- 
cent of the bondholders had accepted the plan and ultimately more than 
two-thirds would do so. The prayer asks confirmation of the proposal 
and that non-assenting bondholders be required to accept it. 

Owners -of more than five percent of outstanding bonds {Ashton et al.] 
appeared, said there was no jurisdiction, denied the existence of insol- 
veney, and asked that the petition be held insufficient. 

The trial court dismissed the petition for lack of jurisdiction. It 
held— | 

The petitioner is a mere agency or instrumentality of the State, 
created for local exercise of her sovereign power—reclamation of arid 
land through irrigation. It owns no private property and carries on 
public business only. The bonds are contracts of the State, executed 
through this agency, and secured by taxes levied upon local property. 
Congress lacks power to authorize a federal court to readjust obliga- 
tions, as provided by the Act. Also, the allegations of fact are sufficient. 

The Cireuit Court of Appeals took the cause, considered the points 
presented, and held that the allegations were adequate to show juris- 
diction and to warrant introduction of evidence. Also that Congress had 
exercised the power ‘‘Toestablish . . . uniform Laws on the subject 
of Bankruptcies,’’ granted by § 8, cl. 4, Art. 1 of the Constitution. Ac- 
cordingly, it reversed the trial court and remanded the cause. 

We need not consider this Act in detail or undertake denaitcly to 
classify it. The evident intent was to authorize a federal court to require 
objecting creditors to accept an offer by a public corporation to com- 
promise, scale down, or repudiate its indebtedness without the surrender 
of any property whatsoever. The Act-has been assailed upon the ground 
that it is not in any proper sense a law on the subject of bankruptcies 
and therefore is beyond the power of Congress; also because it conflicts 
with the Fifth Amendment. Passing these, and other objections, we 
assume for eS discussion that the enactment is adequately related to 
the general “‘subject of bankruptcies.’’ 

It is plain enough that respondent is a Beltcal subdivision of the 
State, created for the local exercise of her sovereign powers, and that 
the right to borrow money is essential to its operations. . . . Its fiscal 
affairs are those of the State, not subject to control or interference by 
the National Government, unless the right so to do is definitely accorded 
by the Federal Constitution. 
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Notwithstanding the broad grant of power ‘‘to lay and collect taxes,’’ 
opinions here plainly show that Congress could not levy any tax on the 
bonds issued by the respondent or upon income derived therefrom. So 
to do would be an unwarranted interference with fiscal matters of the 
State—essentials to her existence. Many opinions explain and support 
this view. 

The power como establish . . . uniform Laws on the subject of Bank- 
ruptcies’’ can have no higher rank or importance in our scheme of gov- 
ernment than the power ‘‘to lay and collect taxes.’’ Both are granted 
by the same section of the Constitution, and we find no reason for saying 
that one is impliedly limited by the necessity of preserving independence 
of the States, while the other is not. Accordingly, as application of the 
statutory provisions now before us might materially restrict respondent’s 
control over its fiscal affairs, the trial court rightly declared them invalid. 

If federal bankruptcy laws can be extended to respondent, why not 
to the State? If voluntary proceedings may be permitted, so may in- 
voluntary ones, subject of course to any inhibition of the Eleventh 
Amendment. Matter of Quarles, 158 U. S. 532, 535. If the State were 
proceeding under a statute like the present one, with terms broad enough 
to include her, apparently the problem would not be materially different. 
Our special concern is with the existence of the power claimed—not 
merely the immediate outcome of what has already been attempted. And 
it is of the first importance that due attention be given to the results 
which might be brought about by the exercise of such a power in the 
future. 

. The especial purpose of all bankruptcy legislation is to interfere with 
the relations between the parties concerned—to change, modify or im- 
pair the obligation of their contracts. The statute before us expresses 
this design in plain terms. It undertakes to extend the supposed power 
of the Federal Government incident to bankruptcy over any embarrassed 
district which may apply to the court. See Perry v. United she 294 
U. S. 330, 353. 

If obligations of States or their political subdivisions may be sub- 
jected to the interference here attempted, they are no longer free to 
manage their own affairs; the will of Congress prevails over them; 
although inhibited, the right to tax might be less sinister. And really 
the sovereignty of the State, so often declared necessary to the federal 
system, does not exist. McCulloch v. Maryland, 4 Wheat. 316, 430. 
Farmers Bank vy. Minnesota, 232 U. S. 516, 526. 

The Constitution was careful to provide that ‘‘No State shall pass 
any Law impairing the Obligation of Contracts.’’ This she may not do 
under the form of a bankruptcy act or otherwise. Sturges v. Crownin- 
shield, 4 Wheat. 122, 191. Nor do we think she can accomplish the same 
end by granting any permission necessary to enable Congress so to do. 

Neither consent nor submission by the States can enlarge the powers 
of Congress; none can exist except those which are granted. United 
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States v. Butler, decided January 6, 1936, 297 U. S. 1. The sovereignty 
of the State essential to its proper functioning under the Federal Con- ~ 
stitution cannot be surrendered; it cannot be taken away by any form 
of legislation. See United States v. Constantine, 296 U. S. 287. 

Like any sovereignty, a State may voluntarily consent to be sued ; may 
permit actions against her political subdivisions to enforce their obliga- 
tions. Such proceedings against these subdivisions have often been en- 
tertained in federal courts. But nothing in this tends to support the 
view that the Federal Government, acting under the bankruptcy clause, 
may impose its will and impair State powers—pass laws inconsistent 
with the idea of sovereignty. < 

The difficulties arising out of our dual form of government, and the 
opportunities for differing opinions concerning the relative rights of 
State and National Governments are many; but for a very long time 
this court has steadfastly adhered to the doctrine that the taxing power 
of Congress does not extend to the States or their political subdivisions. 
The same basic reasoning which leads to that conclusion, we think, re- 
quires like limitation upon the power which springs from the bankruptcy 
clause. United States v. Butler, supra. 

The challenge to the validity of the statute must be sustained. The 
judgment of the Circuit Court of Appeals is reversed. The cause will 
be returned to the District Court for further action, consistent with this 
opinion. 


Mr. Justice Carpozo, dissenting. 

The question is a narrow one: Is there power in the Congress under 
the Constitution of the United States to permit local governmental units 
generally, and irrigation or water improvement districts in particular, 
to become voluntary bankrupts with the consent of their respective 
states ? 

Cameron County Water Improvement District Number One is a public 
corporation created by the laws of Texas. . . . The population is 
mainly agricultural. The farmers have been unable by reason of the great 
depression to make a living from their farms, and unable to pay their 
taxes in appreciable amounts. The District has made diligent effort to 
enforce collections, but without success. When it has attempted to fore- 
close its liens, it has been compelled for lack of bidders to buy the lands 
in and pay the court costs. After buying the lands in, it has been unable 
to get rid of them, for they have been subject to other tax liens prior to 
its own. The defaults are steadily mounting. For the year 1932, they 
were 63% ; for the year 1933, 88.9%. The average market value of lands 
in the District does not exceed $75 per acre; and the total bonded debt 
per acre, principal and interest, is approximately $100. In these cireum- 
stances little good can come of levying more taxes to pyramid the exist- 
ing structure. The remedies of bondholders are nominal, not real. 
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What is true of Cameron County Water Improvement District Num- 
ber One is true in essentials of thousands of other public corporations 
in widely scattered areas. The hearings by committees of the Congress 
before the passage of the statute exhibit in vivid fashion the breadth 
and depth of the mischief which the statute was designed to remedy. 
In January, 1934, 2019 municipalities, counties and other governmental 
units were known to be in default. On the list, which was incomplete, 
were large cities as well as tiny districts. Many regions were included: 
41 out of 48 states. Students of government have estimated that on 
January 1, 1938, out of securities to the extent of $14,000,000,000 issued 
by units smaller than the states, a billion were in default. The plight of 
the debtors was bad enough; that of the creditors was even worse. It is 
possible that in some instances the bonds did not charge the municipali- 
ties or other units with personal liability. Even when they did, however, 
execution could not issue against the property of the debtor held for 
public uses, and few of the debtors were the owners of anything else. 
In such circumstances the only remedy was a mandamus whereby the 
debtor was commanded to tax and tax again. . . . The command 
was mere futility when tax values were exhausted. Often the holders 
of the bonds to the extent of ninety per cent or more were ready to scale 
down the obligations and put the debtor on its feet. A recalcitrant mi- 
nority had capacity to block the plan. Nor was there hope for relief from 
statutes to be enacted by the states. The Constitution prohibits the 
states from passing any law that will impair the obligation of existing 
contracts, and a statt insolvency act is of no avail as to obligations of 
the debtor incurred before its passage. Sturges v. Crowninshield, 4 
Wheat..122. Relief must come from Congress if it is to come from any 
one. 

The question is not here whether the statute would be valid if it made 
provision for involuntary bankruptcy, dispensing with the consent of the 
state and with that of the bankrupt subdivision. For present purposes 
one may assume that there would be in such conditions a dislocation of 
that balance between the powers of the states and the powers of the 
central government which is essential to our federal system. Cf. Hopkins 
Federal Savings & Loan Association vy. Cleary, 296 U. S. 315; United 
States v. California, 297 U. 8.175. To read into the bankruptcy clause 
an exception or proviso to the effect that there shall be no disturbance 
of the federal framework by any bankruptcy proceeding is to do no more 
than has been done already with reference to the power of taxation by 
decisions known of all men. McCulloch v. Maryland, 4 Wheat. 316. The 
statute now in question does not dislocate the balance. It has been 
framed with sedulous regard to the structure of the federal system. The 
governmental units of the state may not act under this statute except 
through the medium of a voluntary petition which will evince their own 
consent, their own submission to the judicial power. Even that, however, 
is not enough. By subdivision (k) . . . the petition must be accom- 
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panied by the written approval of the state, whenever such consent is 
necessary by virtue of the local law. There is still another safeguard. 
By subdivision (e) (6), the composition, though approved by the requi- 
site majority, shall not be confirmed by the judge unless he is satisfied 
that ‘‘the taxing district is authorized by law, upon confirmation of the 
plan, to take all action necessary to carry out the plan.’’ To cap the 
protective structure, Texas has a statute whereby all municipalities, 
political subdivisions and taxing districts in the state are empowered to 
proceed under the challenged Act of Congress, and to do anything appro- 
priate to take advantage of its provisions. 

To overcome an Act of Congress invalidity must be proved beyond a 
reasonable doubt. . . . Sufficient reasons do not appear for ex- 
eluding political subdivisions from the bankruptcy jurisdiction if the 
jurisdiction is so exerted as to maintain the equilibrium between state 
and national power. Persuasive analogies tell us that consent will pre- 
serve a balance threatened with derangement. <A state may not tax the 
instrumentalities of the central government. It may do so, however, if 
the central government consents. Baltimore National Bank v. State Tax 
Commission of Maryland, 297 U, S. 209. Reciprocally, the central gov- 
ernment, consent being given, may lay a tax upon the states. Cf. United 
States v. California, supra. So also, interference by a state with inter- 
state or foreign commerce may be lawful or unlawful as consent is 
granted or withheld. In re Rahrer, 140 U. 8. 545; James Clark Distilling 
Co. v. Western Maryland Ry. Co., 242 U. 8. 311; Whitfield v. Ohio, 297 
U.S. 481. The prevailing opinion tells us in summing up its conclusions 
that the bankruptcy power and the taxing power are subject to like 
limitations when the interests of a state are affected by their action. 
Let that test be applied, and the Act must be upheld, for jurisdiction is 
withdrawn if the state does not approve. : 

The Act does not authorize the states to impair through their own 
laws the obligation of existing contracts. Any interference by the states 
is remote and indirect. . . . Impairment by the central government 
_ through laws concerning bankruptcies is not forbidden by the Constitu- 
tion. Impairment is not forbidden unless effected by the states them- 
selves. No change in obligation results from the filing of a petition by 
one seeking a discharge, whether a public or a private corporation in- 
vokes the jurisdiction. The court, not the petitioner, is the efficient 
cause of the release. : 

The statute is constitutional, and the decree should be affirmed. 


The Curer Justice, Mr. Justice BRANDEIS and Mr. Justice Stone 
join in this opinion. ‘ 


Nore.—While the instant case is properly classified as an application of the bank- 
ruptcy powers of Congress, it is clear that the question of the fundamental rela- 
tions of the Federal and the State governments was the determining issue, See 
above, p. 476. 
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For comment. on the case see G. H. Dession, Municipal Debt Adjustment and the 
Supreme Court, 46 Yale L. J. 199 (1936); W. C. Sauer, An Experiment in Municipal 
Refinancing, 5 G. Wash. L. Rev. 1 (1936). 

In 1937 a new law was passed by Congress making the bankruptcy provisions 
applicable only upon voluntary application of the taxing department of the state and 
with the state’s consent. This law was upheld in United States v. Bekins, 304 U.S. 
27, 58 S. Ct. 811, 82 L. Ed. 1137 (1938), in which the Court asserted that ‘‘it is of 
the essence of Sovereignty to be able to make contracts and to give consents bear- 
ing upon the exertion of governmental power.’’ . . . ‘‘Nor did the formation 
of an indestructible union of indestructible states make impossible the cooperation 
between the nation and the states through the exercise of the power of each to the 
advantage of the people who are citizens of both.’’ 

In Louisville Joint Stoek Land Bank v. Radford, 295 U. S. 555, 55 S. Ct. 854, 
79 L. Ed. 1593 (1935), involving the application of the Frazier-Lemke Act of 
~ June 28, 1934, to a foreclosure suit brought by the Bank in consequence of the 
default of Radford to meet the conditions of the mortgage upon his farm, the 
Court, speaking by Justice Brandeis, unanimously held the act unconstitutional as 
being in violation of the Fifth Amcndment because taking from the Bank ‘‘rights 
in specific property which are of substantive value.’’ ‘‘For the Fifth Amend- 
ment,’’ said the Court, ‘‘commands that, however great the Nation’s need, private 
property shall not be thus taken without just compensation. If the public interest 
requires, and permits, the taking of property of individual mortgagees in order to 
relieve the necessities of individual mortgagors, resort must be had to proceedings 
by eminent domain; so that, through taxation, the burden of the relief afforded in 
the public interest: may be borne by the public.’’ The case is referred to at length 
in Wright v. Vinton Branch Mountain Trust Bank, to follow. 


WRIGHT v. VINTON BRANCH MOUNTAIN TRUST BANK. 
300 U. S. 440, 57 S. Ct. 556, 81 L. Ed. 736 (1937). 


On Certiorari to the United States Circuit Court of Appeals for the 
Fourth Circuit. 


Mr. Justice BRANDEIS delivered the opinion of the court. 

The question for decision is whether Section 75, subsection (s), of the 
Bankruptcy Act, as amended by the new Frazier-Lemke Act, August 28, 
1935, ec. 792, 49 Stat. 943-945, is constitutional. . . . 

Wright, a Virginia farmer, gave in 1929 a mortgage deed of trust of 
his farm to secure a debt now held by the Vinton Branch of the Moun- 
tain Trust Bank. In March, 1935, he filed a petition under Section 75 
of the Bankruptcy Act as amended June 28, 1934, ec. 869, 48 Stat. 1289. 
When the proceedings were begun, the debt secured by the deed of trust 
had matured and was in default, and the trustee, at the request of the 
beneficiary, had advertised the property for sale pursuant to the terms 
of the deed of trust and the provisions of the Virginia Code. The 
debtor’s petition prayed, among other things, ‘‘that all proceedings 
against him by way of pending and advertised foreclosures of his farm- 
ing lands, or by other methods contrary to the provisions’’ of the Act be 
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stayed. The petition, ‘‘appearing to be in proper form and to have been — 
filed in good faith,’’ was referred to the Conciliation Commissioner as 
required by Section 75. On July 27, 1935, the debtor made a proposal for 
composition ; but it was not accepted by the mortgage creditor. On Oc- 
tober o, 1935, Wright filed an amended petition under subsection (s) 
of Section 75 as amended by the new Frazier-Lemke Act; and asked to 
be adjudged a bankrupt and to have all the benefits of the provisions 
of said subsection (s) as so amended and approved August 28, 1935. 

An order was entered adjudging Wright a bankrupt and again re- 
ferring the matter to the Conciliation Commissioner. Thereafter, the 
Vinton Branch of the Mountain Trust Bank moved in the District Court 
that the proceedings before the Commissioner be terminated and ‘‘that 
this case be dismissed upon the ground that subsection (s) of said Act 
is unconstitutional in that it deprives said creditor of its property with- 
out due process of law and that the debtor is not entitled to pursue the 
remedies and privileges granted therein.”’ On January 8, 1936, that 
motion was granted; all proceedings on the bankrupt’s petition were 
terminated ; and his petition was dismissed. It is that order, affirmed by 
the Court of Appeals, which is here for review. Both of the lower courts 
held that, since the applicable rights of a mortgagee in Kentucky and 
of the beneficiary under a mortgage deed of trust in Virginia are sub- 
stantially the same, our decision in Louisville Joint Stock Land Bank v. 
Radford, 295 U. S. 555, required that subsection (s) be held uncon- 
stitutional. 

First. The mortgagee claims that the legislation is void on its face. 
‘It challenges the power of Congress to confer upon courts authority to 
grant to a mortgagor, under any circumstances, any of the relief pro- 
vided for in subsection (s) of the new Frazier-Lemke Act. 

Second. The decision in the Radford case did not question the power 
of Congress to offer to distressed farmers the aid of a means of rehabili- 
tation under the bankruptcy clause. The original Frazier-Lemke Act 
was there held invalid solely on the ground that the bankruptey power 
of Congress, like its other great powers, is subject to the Fifth Amend- 
ment; and that, as applied to mortgages given before its enactment, the 
statute violated that Amendment, since it effected a substantial impair- 
ment of the mortgagee’s security. The opinion enumerates five important 
substantive rights in specific property which had been taken. It was not 
held that the deprivation of any one of these rights would have rendered 
the Act invalid, but that the effect of the statute in its entirety was to 
deprive the mortgagee of his property without due process of law. 

In drafting the new Frazier-Lemke Act, its framers sought to preserve 
to the mortgagee all of these rights so far as essential to the enjoyment 
of his security. The measure received careful consideration before the 
committees of the House and the Senate. Amendments were made there 
with a view to ensuring the constitutionality of the legislation recom- 
mended. The Congress concluded, after full discussion, that the bill, 


482 Cases on ConstiTuTIONAL Law 


as enacted, was free from the objectionable features which had been held 
fatal to the original Act. 

Third. It is not denied that the new Act adequately preserves gree 
of the five above enumerated rights of a mortgagee. ‘‘The right to retain 
the lien until the indebtedness thereby secured is paid’’ is specifically 
covered by the provisions in Paragraph 1, that*the debtor’s possession, 
‘‘under the supervision and control of the court,’’ shall be ‘‘subject to 
all existing mortgages, liens, pledges, or encumbrances’’ 

‘‘The right to realize upon the security by a judicial pubis sale’’ 
covered by the provision in Paragraph 3 that at the termination of He 
stay: 

«|. upon request in writing by any secured creditor or creditors, 
the court shall order the property upon which such secured creditors 
have a lien to be sold at public auction.”’ 

The new Act does not in terms provide for ‘‘The right to protect its 
[the mortgagee’s] interest in the property by bidding at such sale when- 
ever held . . .’’ But the committee reports and the explanations given 
in Congress make it plain that the mortgagee was intended to have this 
right. We accept this view of the statute. e 

Fourth. The claim that subsection (s) is unconstitutional rests 


‘mainly upon the contention that the Act denies to a mortgagee the 


‘‘right to determine when such sale shall be held, subject only to the 
discretion of the court.’’ The assertion is that the new Act in effect gives 
to the mortgagor the absolute right to a three-year stay; and that a 
three-year moratorium cannot be justified. 

Whether, in view of the emergency, an absolute stay of three years 
would have been justified under the bankruptcy power, we have no occa- 
sion to decide. There are other provisions in the statute affecting the 
mortgagor’s right to possession. Their phraseology is lacking in clarity. 
But we are of opinion that, while the Act affords the debtor, ordinarily, 
a three-year period of rehabilitation, the stay provided for is not an 
absolute one; and that the court may terminate the stay and order a 
sale earlier. 

Since the language of the Act is not free from doubt in the particulars 
mentioned, we are justified in seeking enlightenment from reports of 
Congressional committees and explanations given on the floor of the 
Senate and House by those in charge of the measure. When the legis- 
lative history of the bill is thus surveyed, it becomes clear that to con- 
strue the Act otherwise than as giving the courts broad power to curtail 
the stay for the protection of the mortgagee would be inconsistent not 


- only with provisions of the Act, but with the committee reports and with 


the exposition of the bill made in both Houses by its authors and those 
in charge. of the bill and accepted by the Congress without dissent. We 
construe it as giving the courts such power. 
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Fifth. It is urged that subsection (s) is unconstitutional because there 
is taken from the mortgagee ‘‘the right to control meanwhile the prop- 
erty during the period of default, subject only to the discretion of the 
court, and to have the rents and profits collected by a receiver for the 
satisfaction of the debt.’’ 

(a) The argument is that possession by the mortgagor during the 
stay is necessarily less favorable to the mortgagee than possession by 
a receiver or trustee would be. This is not true. The mortgagor is in 
default, but it is not therefore to be assumed that he is a wrongdoer, or 
incompetent to conduct farming operations. The legislation is designed 
to aid victims of the general economic depression. The mortgagor is 
familiar with the property, and presumably vitally interested in pre- 
serving ownership thereof and ready to exert himself to the uttermost to 
that end. It is not unreasonable to assume that, under these circum- 
stances, the interests of all concerned will be better served by leaving 
him in possession than -by installing a disinterested receiver or trustee. 


(b) It is complained that the mortgagor is not required to pay the 
first instalment of rent until the end of one year. . . . As here con- 
strued [that the court may not postpone the payment beyond one year], 
the clause cannot be deemed arbitrary or unreasonable. 

(c) The disposition of the rental required to be made is said to in- 
volve denial of the mortgagee’s rights. ... . These payments prescribed 
by the Act are in accordance with the common practice in foreclosure 
proceedings where the property is in the hands of receivers. ‘ 

the question here involved is not one of state action under the 
police power alleged to violate the contract clause. The power here 
exerted by Congress is the broad power ‘‘To establish . . . uniform 
Laws on the subject of Bankruptcies throughout the United States.’’ 
The question which the objections raise is not whether the Act does more 
than modify remedial rights. It is whether the legislation modifies the 
secured creditor’s rights, remedial or substantive, to such an extent as 
to deny the due process of law guaranteed by the Fifth Amendment. 
For the reasons stated, we are of opinion that the provisions of 
subsection (s) make no unreasonable modification of the mortgagee’s 
rights; and hence are valid. 
Reversed. 


Norz.—On the general subject of the power of Congress to regulate bankruptcies, 
see Warren, Bankruptcy in United States History (1935). On the subordination to 
Federal legislation of the power of a state to discharge bankrupts, see S. Williston, 
Effect of National Bankruptcy Act on State Laws, 22 Harv. L. Rev. 547 (1909); 
and see Kalb vy. Feuerstein, 308 U. S. 433, 60 S. Ct. 343, 84 L. Ed. 371 (1940), 
holding that foreclosure proceedings already begun in a state court may be sus- 
pended by federal legislation passed subsequently to the institution of the proceed- 
ings. 
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IN RE RAPIER. 
143 U. S. 110, 12 S. Ct. 374, 36 L. Ed. 93 (1892). 


Mr. Curer Justick FuuiLerR delivered the opinion of the court. . . . 
These are applications [by J. L. Rapier et al.] for discharge b 
writ of habeas corpus from arrest for alleged violations of an Act of 
Congress, approved September 19, 1890, entitled ‘‘An act to amend cer- 
tain sections of the Revised Statutes relating to lotteries, and for other 
purposes.’’ 26 Stat. 465, c. 908 [excluding from the mails circulars, 
advertisements, etc. concerning lotteries]. 

The question for determination relates to the constitutionality of sec- 
tion 3894 of the Revised Statutes as amended by that act. In Ex parte 
Jackson, 96 U. S. 727, it was held that the power vested in Congress to 
establish post-offices and post-roads embraced the regulation of the entire 
postal system of the country, and that under it Congress may designate 
what may be carried in the mail and what excluded; that im excluding 
various articles from the mails the object of Congress is not to interfere 
with the freedom of the press or with any other rights of the people, but 
to refuse the facilities for the distribution of matter deemed injurious 
by Congress to the public morals; and that the transportation in any 
other way of matters excluded from the mails would not be forbidden. 
Unless we are prepared to overrule that decision, it is decisive of the 
question before us. 

It is argued that in Jackson’s case it was not urged that Congress had 
no power to exclude lottery matter from the mails; but it is conceded 
that the point of want of power was passed upon in the opinion. This 
was necessarily so, for the real question was the existence of the power 
and not the defective exercise of it. And it is a mistake to suppose that 
the conclusion there expressed was not arrived at without deliberate 
consideration. It is insisted that the express powers of Congress are 
limited in their exercise to the objects for which they were intrusted, 
and that in order to justify Congress in exercising any incidental or 
implied powers to carry into effect its express authority, it must appear 
that there is some relation between the means employed and the legiti- 
mate end. This is true, but while the legitimate end of the exercise of 
the power in question is to furnish mail facilities for the people of the 
United States, it is also true that mail facilities are not required to be 
furnished for every purpose. 

The States before the Union was formed could establish post-offices and 
post-roads, and in doing so could bring into play the police power in 
the protection of their citizens from the use of the means so provided for 
purposes supposed to exert a demoralizing influence upon the ‘people. 
‘When the power to establish post-offices and post-roads was surrendered 
to the Congress it was as a complete power, and the grant carried with 
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it the right to exercise all the powers which made that power effective. 
It is not necessary that Congress should have the power to deal with 
erime or immorality within the States in order to maintain that it pos- 
sesses the power to forbid the use of the mails in aid of the perpetration 
of crime or immorality. 

The argument that there is a distinction between mala prohibita and 
mala in se, and that Congress might forbid the use of the mails in pro- 
motion of such acts as are universally regarded as mala in se, including 
all such crimes as murder, arson, burglary, ete., and the offense of cir- 
culating obscene books and papers, but cannot do so in respect of other 
matters which it might regard as criminal or immoral, but which it has 
no power itself to prohibit, involves a concession which is fatal to the 
contention of petitioners, since it would be for Congress to determine 
what are within and what without the rule; but we think there is no 
room for such a distinction here, and that it must be left to Congress in 
the exercise of a sound discretion to determine in what manner it will 
exercise the power it undoubtedly possesses. 

We cannot regard the right to operate a lottery as a fundamental right 
infringed by the legislation in question; nor are we able to see that Con- 
gress can be held, in its enactment, to have abridged the freedom of the 
press. The circulation of newspapers is not prohibited, but the govern- 
ment declines itself to become an agent in the circulation of printed 
matter which it regards as injurious to the people. The freedom of com- 
munication is not abridged within the intent and meaning of the 
constitutional provision unless Congress is absolutely destitute of any 
discretion as to what shall or shall not be carried in the mails, and ecom- 
pelled arbitrarily to assist in the dissemination of matters condemned by 
its judgment, through the governmental agencies which it controls. That 
power may be abused furnishes no ground for a denial of its existence, if 
government is to be maintained at all. 

In short, we do not find sufficient grounds in the een of counsel, 
able and exhaustive as they have been, to induce us to change the views 
already expressed in the case to which we have referred. We adhere to 
the conclusion therein announced. . . 


Notz.—In Kohl v. United States, 91 U. S. 367, 23 L. Ed. 449 (1875), involving 
proceedings brought by the United States for the condemnation of certain land in 
Cincinnati, owned by Kohl, as a site for a postoffice, the Court held that the Federal 
government had not only the right to acquire property to enable it to perform its 
proper functions but could acquire property by virtue of its own right of 
eminent domain. ‘‘That government,’’ said the Court, ‘‘is as sovereign within its 
sphere as the States are within theirs. True, its sphere is limited. Certain subjects 
only are committed to it: but its power over those subjects is as full and complete 
as is the power of the States over the subjects to which their sovereignty extends.’’ 

On the constitutional limitations of the postal power, see L. Rogers, Postal Power 
of Congress (1916). On the use of the postal power to control the press in time 
of war, see post, Chap. VII, A, Freedom of Speech and of the Press. 
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F. Power of Investigation in Connection with Legislation 


McGRAIN v. DAUGHERTY. 
273 U. S. 135, 47 S. Ct. 319, 71 L. Ed. 580 (1927). 


Mr. Justice VAN Devanter delivered the opinion of the court: 

This is an appeal from the final order [of the District Court of the 
United States for the Southern District of Ohio] in a proceeding in 
habeas corpus discharging a recusant witness held in custody under 
process of attachment issued from the United States Senate in the course 
of an “investigation which it was making of the administration of the 
Department of Justice. A full statement of the case is necessary. 


Harry M. Daugherty became the Attorney General March 5, 1921, 
and held that office until March 28, 1924, when he resigned. Late in 
that period various charges of misfeasance and nonfeasance in the De- 
partment of Justice after he became its supervising head were brought 
to the attention of the Senate by individual senators and made the basis 
of an insistent demand that the department be investigated to the end 
that the practices and deficiencies which, according to the charges, were 
operating to prevent or impair its right administration might be defi- 
nitely ascertained and that appropriate and effective measures might 
be taken to remedy or eliminate the evil. The Senate regarded the 
charges as grave and requiring legislative attention and action. Ac- 
cordingly it formulated, passed and invited the House of Representa- 
tives to pass (and the body did pass) two measures taking important 
litigation then in immediate contemplation out of the control of the 
Department of Justice and placing the same in charge of special coun- 
sel to be appointed by the President; and also adopted a resolution 
authorizing and directing a select committee of five senators ‘‘to investi- 
gate circumstances and facts, to report the same to the Senate, concern- 
ing the alleged failure of Harry M. Daugherty, Attorney General of 
the United States, to prosecute properly violators of the Sherman Anti- 
trust Act and the Clayton Act against monopolies and unlawful restraint 
of trade; the alleged neglect and failure of the said Harry M. Daugh- 
erty, Attorney General of the United States, to arrest and prosecute 
Albert B, Fall, Harry F. Sinclair, E. L. Doheny, C. R. Forbes, and 
their co-conspirators in defrauding the Government, as well as the 
alleged neglect and failure of the said Attorney General to arrest and 
prosecute many others for violations of Federal statutes, and his alleged 
failure to prosecute properly, efficiently, and promptly, and to defend, 
all manner of civil and criminal actions wherein the Government of the 
United States is interested as a party plaintiff or defendant. . . .’’ 

We have given the case earnest and prolonged consideration because 
the principal questions involved are of unusual importance and delicacy. 
They are (a) whether the Senate—or the House of Representatives, both 
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being on the same plane in this regard—has power, through its own 
process, to compel a private individual to appear before it or one of its 
committees and give testimony needed to enable it efficiently to exer- 
cise a legislative function belonging to it under the Constitution, and 
(b) whether it sufficiently appears that the process was being employed 
in this instance to obtain testimony for that purpose. 

The Constitution provides for a Congress consisting of a Senate and 

House of Representatives and invests it with ‘‘all legislative powers’’ 
granted to the United States, and with power ‘‘to make all laws which 
Shall be necessary and proper’’ for carrying into execution these powers 
and ‘‘all other powers’’ vested by the Constitution in the United States 
or in any department or officer thereof. Article 1, sections 1, 8. 
But there is no provision expressly investing either house with power 
to make investigations and exact testimony to the end that it may exer- 
cise its legislative function advisedly and effectively. So the question 
arises whether this power is so far incidental to the legislative function 
as ‘to be implied. 

In actual legislative practice power to secure needed information by 
such means has long been treated as an attribute of the power to legis- 
late. It was so regarded in the British Parliament and in the colonial 
legislatures before the American Revolution; and a like view has pre- 
vailed and been carried into effect in both houses of Congress and in 
most of the state legislatures. 

This power was both asserted and exerted by the House of Repre- 
sentatives in 1792, when it appointed a select committee to inquire into 
the St. Clair expedition and authorized the committee to send for nec- 
essary persons, papers and records. Mr. Madison, who had taken an 
important part in framing the Constitution only five years before, and 
four of his associates in that work, were members of the House of Repre- 
sentatives at the time, and all voted for the inquiry. 3 Cong. Ann. 494. 
Other exertions of the power by the House of Representatives, as also 
by the Senate, are shown in the citations already made. Among those 
by the Senate, the inquiry ordered in 1859 respecting the raid by John 
Brown and his adherents on the armory and arsenal of the United States 
at Harper’s Ferry is of special significance. The resolution directing 
the inquiry authorized the committee to send for persons and papers, 
to inquire into the facts pertaining to the raid and the means by which 
it was organized and supported, and to report what legislation, if any, 
was necessary to preserve the peace of the country and protect the pub- 
lic property. The resolution was briefly discussed and adopted without 
opposition. Cong. Globe, 36th Cong. Ist Sess. pp. 141, 152. Later on 
the committee reported that Thaddeus Hyatt, although subpoenaed to 
appear as a witness, had refused to do so, whereupon the Senate ordered 
that he be attached and brought before it to answer for his refusal. 
When he was brought in he answered by challenging the power of the 
Senate to direct the inquiry and exact testimony to aid it in exercising 
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its legislative function. The question of power thus presented was 
thoroughly discussed by several Senators—Mr. Sumner of Massachu- 
setts taking the lead in denying the power, and Mr. Fessenden of 
Maine in supporting it. Sectional and party lines were put aside and 
the question was debated and determined with special regard to prin- 
ciple and precedent. The vote was taken on a. resolution pronouncing 
the witness’s answer insufficient and directing that he be committed 
until he should signify that he was ready and willing to testify. The 
resolution was adopted—forty-four Senators voting for it and ten 
against. Cong. Globe, 36th Cong. Ist Sess. pp. 1100-1109, 3006-3007. 
The deliberate solution of the question on that occasion has been ac- 
cepted and followed on other occasions by both houses of Congress, and 
never has been rejected or questioned by either. 

The state courts quite generally have held that the power to legislate 
carries with it by necessary implication ample authority to obtain in- 
formation needed in the rightful exercise of that power, and to employ 
compulsory process for the purpose. 

We have referred to the practice of the two houses of Congress; and 
we now shall notice some significant congressional enactments. These 
enactments [principally the laws of 1798 and 1857] are now embodied 
in sections 101-104 and 859 of Revised Statutes. They show very 
plainly that Congress intended thereby (a) to recognize the power of 
either house to institute inquiries and exact evidence touching subjects 
within its jurisdiction and on which it was disposed to act; (b) to 
recognize that such inquiries may be conducted through committees ; 
(c) to subject defaulting and contumacious witnesses to indictment and 
punishment in the courts, and thereby to enable either house to exert 
the power of inquiry ‘‘more effectually’’; and (d) to open the way for 
obtaining evidence in such an inquiry, which otherwise could not be ob- 
tained, by exempting witnesses required to give evidence therein from 
criminal and penal prosecutions in respect of matters disclosed by their 
evidence. 

Four decisions of this Court are cited and more or less relied on, 
and we now turn to them. 

The first decision was in Anderson v. Dunn, 6 Wheat. 204. 

The question there was whether, under the Constitution, the House of 
Representatives has power to attach and punish a person other than a 
member for contempt of its authority—in fact, an attempt to bribe one 
of its members. The Court regarded the power as essential to the ef- 
fective exertion of other powers expressly granted, and therefore as 
IMpPled es! sp. 

The next decision was in Kilbourn v. Thompson, 103 U. S. 168. 

The question there was whether the House of Representatives had ex- 
ceeded its power in directing one of its committees to make a particular 
investigation. The decision was that it had. The principles announced 
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and applied in the case are—that neither house of Congress possesses 
a ‘‘general power of making inquiry into the private affairs of the citi- 
zen’’; that the power actually possessed is limited to inquiries relating 
to matters of which the particular house ‘‘has jurisdiction,’’ and in re- 
spect of which it rightfully may take other action; that if the inquiry 
relates to ‘‘a matter wherein relief or redress could be had only by a 
judicial proceeding’”’ it is not within the range of this power, but must 
be left to the courts, conformably to the constitutional separation of 
governmental powers ; 

[The case referred to the eaten tcy of Jay Cook & Co., in which the 
United States had an interest as one of the creditors; and it was pointed 
out by the Court that the resolution of the House of Representatives 
‘‘eontained no suggestion of contemplated legislation.’’| 

Next in order is Re Chapman, 166 U. S. 661... . . The inquiry 
there in question was conducted under a resolution of the Senate and 
related to charges, published in the press, that Senators were yielding 
to corrupt influences in considering a tariff bill then before the Senate 
and’ were speculating in stocks the value of which would be effected by 
pending amendments to the bill. Chapman appeared before the com- 
mittee in response to a subpoena, but refused to answer questions 
pertinent to the inquiry, and was indicted and convicted under the Act 
of 1857 for his refusal. The Court sustained the constitutional validity 
of the Act of 1857, and, after referring to the constitutional provision. 
empowering either house to punish its members for disorderly beliaviour 
and by a vote of two-thirds to expel a member, held that the inquiry re- 
lated to the integrity and fidelity of Senators in the discharge of their 
duties, and therefore to a matter ‘‘within the range of the constitutional 
powers of the Senate,’’ and in respect of which it could compel wit- 
nesses to appear and testify. : 

The latest case is Marshall v. Gasions 243 U. Sicd2hs cee Phe 
question there was whether the House of Representatives exceeded its 
power in punishing, as for a contempt of its authority, a person—not a 
member—who had written, published and sent to the chairman of one 
of its committees an ill-tempered and irritating letter respecting the 
action and purposes of the committee. Power to make inquiries and 
obtain evidence by compulsory process was not involved. The Court 
recognized distinctly that the House of Representatives has implied 
power to punish a person not a member for-contempt, as was ruled in 
_ Anderson v. Dunn, supra, but held that its action in this instance was 
without constitutional justification. The decision was put on the ground 
that the letter, while offensive and vexatious, was not calculated or 
likely to affect the House in any of its proceedings or in the exercise of 
any of its funetions—in short, that the act which was punished as a 
contempt was not of such a character as to bring it within the rule 
that an express power draws after it others which are necessary and 
appropriate to give effect to it. 
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While these cases are not decisive of the question we are considering, 
they definitely settle two propositions which we recognize as entirely 
sound and having a bearing on its solution: One, that the two houses of 
Congress, in their separate relations, possess not only such powers as 
are expressly granted to them by the Constitution, but such auxiliary 
powers as are necessary and appropriate to make the express powers - 
effective; and, the other, that neither house is invested with ‘‘general’’ 
power to inquire into private affairs and compel disclosures, but only 
with such limited power of inquiry as is shown to exist when the rule of 
constitutional interpretation just stated is rightly applied. 

With this review of the legislative practice, congressional enactments 
and court decisions, we proceed to a statement of our conclusions on the 
question. 

We are of opinion that the power of inquiry—with process to en- 
force it—is an essential and appropriate auxiliary to the legislative 
function. It was so regarded and employed in American legislatures 
before the Constitution was framed and ratified. Both houses of Con- 
gress took this view of it early in their. history—the House of Repre- 
sentatives with the approving votes of Mr. Madison and other members 
whose service in the convention which framed the Constitution gives 
special significance to their action—and both houses have employed the 
power accordingly up to the present time. The acts of 1798 and 1857, 
judged by their comprehensive terms, were intended to recognize the 
existence of this power in both houses and to enable them to employ 
it ‘‘more effectually’? than before. So, when their practice in the 
matter is appraised according to the circumstances in which it was 
begun and to those in which it has been continued, it falls nothing short 
of a practical construction, long continued, of the constitutional pro- 
visions respecting their powers, and therefore should be taken as fixing 
the meaning of those provisions, if otherwise doubtful. 

We are further of opinion that the provisions are not of doubtful 
meaning, but, as was held by this Court in the cases we have reviewed, 
are intended to be effectively exercised, and therefore to carry with 
them such auxiliary powers as are necessary and appropriate to that 
end. While the power to exact information in aid of the legislative func- 
tion was not involved in those cases, the rule of interpretation applied 
there is applicable here. A legislative body cannot legislate wisely or 
effectively in the absence of information respecting the conditions which 
the legislation is intended to affect or change; and where the legislative 
body does not itself possess the requisite information—which not in- 
frequently is true—recourse must be had to others who do possess it. 
Experience has taught that mere requests for such information often 
are unavailing, and also, that information which is volunteered is not 
always accurate or complete; so some means of compulsion are essential 
to obtain what is needed. 
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The contention is earnestly made on behalf of the witness that this 
power of inquiry, if sustained, may be abusively and oppressively 
exerted. If this be so, it affords no ground for denying the power. 

. And it is a necessary deduction from the decisions in Kilbourn 
v. Thompson and Re Chapman that a witness rightfully may refuse to 
answer where the bounds of the power are exceeded or the questions 
are not pertinent to the matter under inquiry. 

We come now to the question whether it sufficiently appears that the 
purpose for which the witness’s testimony was sought was to obtain 
information in aid of the legislative function. The court below answered 
the question in the negative, and put its decision largely on this ground 
as is shown by the following excerpts from its opinion (299 Fed. 638- 
620) oe 

We are of opinion that the court’s ruling on this question was wrong, 
and that it sufficiently appears, when the proceedings are rightly inter- 
preted that the object of the investigation and of the effort to secure 
the witness’s testimony was to obtain information for legislative pur- 
poses. 

It is quite true that the resolution directing the investigation does 
not in terms ayow that it is intended to be in aid of legislation; but it 
does show that the subject to be investigated was the administration of 
the Department of Justice—whether its functions were being properly 
discharged or were being neglected or misdirected, and particularly 
whether the Attorney General and his assistants were performing or 
neglecting their duties in respect of the institution and prosecution of 
proceedings to punish crimes and enforce appropriate remedies against 
the wrongdoers—specific instances of alleged neglect being recited. 
Plainly the subject was one on which legislation could be had and would 
be materially aided by the information which the investigation was cal- 
culated to elicit. This becomes manifest when it is reflected that the 
functions of the Department of Justice, the powers and: duties of the 
Attorney General and the duties of his assistants, are all subject to 
regulation by congressional legislation, and that the department is main- 
tained and its activities are carried on under such appropriations as in 
the judgment of Congress are needed from year to year. 

We conclude that the investigation was ordered for a Teeuente ob- 
ject; that the witness wrongfully refused to appear and testify before 
the committee and was lawfully attached; that the Senate is entitled to 
have him give testimony pertinent to the inquiry, either at its bar or 
before the committee; and that the district court erred in discharging 
him from custody under the attachment. 

Final order reversed. 


Nors.—Compare Barry v. United States ex rel. Cunningham, 279 U. S. 597, 49 
8. Ct. 452, 73 L, Ed. 867 (1929), ante, p. 100, upholding the power of the Bouts 
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to examine witnesses and to determine the facts in connection with its ‘‘power to 
judge the elections, returns and qualifications of its members.’’ ‘ 

On the general subject, see Landis, Constitutional Limits on Congressional Power 
of Investigation, 40 Harv. L. Rev. 153 (1926); Eberling, Congressional Investiga- 
tions (1928); Dimock, Congressional Investigating Committees (1929); McGeary, 
Development of Congressional Investigative Power (1940). 


CHAPTER VI 
POWERS OF CONGRESS: WAR POWERS 
A. Drafting of Troops 
SELECTIVE DRAFT LAW CASES. 


[ARVER v. UNITED, STATES.] _ 
245 U. S. 366, 38 S. Ct. 159, 62 L. Ed. 349 (1918). 


Error to the District Courts of the United States for the District of 
Minnesota and the Southern District of New York. 

[By the act of May 18, 1917, 40 Stat. 76, Congress provided that all 
male citizens between the ages of 21 and 30, with certain exceptions, 
should be subject to military service and authorized the President to 
select from them a body of one million men. All persons made liable to 
service by the act were required to present themselves at a time ap- 
pointed by the President for registration. The plaintiffs in error, Arver 
et al., failed to present themselves as required and were prosecuted and 
convicted. They then sued out writs of error on the ground that Con- 
gress had no power to compel military service by a selective draft. | 


Mr. Cuter JustTicE WHITE delivered the opinion of the court. 

The possession of authority to enact the statute must be found in the 
clauses of the Constitution giving Congress power ‘‘to declare war; 
to raise and support armies, but no appropriation of money to 
_ that use shall be for a longer term than two years; . . . to make 
rules for the government and regulation of the land and naval forees.”’ 
Article I, § 8. And of course the powers conferred by these provisions 
like all other powers given carry with them as provided by the Constitu- 
tion the authority ‘‘to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers.’’ Article I, 
§ 8. 

As the mind cannot conceive an army without the men to compose it, 
on the face of the Constitution the objection that it does not give power 
to provide for such men would seem to be too frivolous for further no- 
tice. It is said, however, that since under the Constitution as originally 
framed state citizenship was primary and United States citizenship but 
derivative and dependent thereon, therefore the power conferred upon 
Congress to raise armies was only coterminous with United States citi- 
zenship and could not be exerted so as to cause that citizenship to lose 
its dependent character and dominate state citizenship. But the propo- 
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sition simply denies to Congress the power to raise armies which the 
Constitution gives. That power by the very terms of the Constitution, 
being delegated, is supreme. Article VI. In truth the contention simply 
assails the wisdom of the framers of the Constitution in conferring au- 
thority on Congress and in not retaining it as it was under the Confed- 
eration in the several States. Further it is said, the right to provide is 
not denied by calling for volunteer enlistments, but it does not and 
cannot include the power to exact enforced military duty by the citizen. 
This however but challenges the existence of all power, for a govern- 
mental power which has no sanction to it and which therefore can only 
be exercised provided the citizen consents to its exertion is in no substan- 
tial sense a power. It is argued, however, that although this is abstractly 
true, it is not concretely so because as compelled military service is re-- 
pugnant to a free government and in conflict with all the great guaran- 
tees of the Constitution as to individual liberty, it must be assumed that 
the authority to raise armies was intended to be limited to the right to 
call an army into existence counting alone upon the willingness of the 
citizen to do his duty in time of public need, that is, in time of war. But 
the premise of this proposition is so devoid of foundation that it leaves 
not even a shadow of ground upon which to base the conclusion. Let us 
see if this is not at once demonstrable. It may not be doubted that the 
very conception of a just government and its duty to the citizen includes 
the reciprocal obligation of the citizen to render military service in case 
of need and the right to compel it. Vattel, Law of Nations, Book III, 
e.1&2. Todo more than state the proposition is absolutely unnecessary 
in view of the practical illustration afforded by the almost universal 
legislation to that effect now in force. In England it is certain: that 
before the Norman Conquest the duty of the great militant body of the 
citizens was recognized and enforcible. Blackstone, Book I, ¢. 13. It is 
unnecessary to follow the long controversy between Crown and Parlia- 
ment as to the branch of the government in which the power resided, 
since there never was any doubt that it somewhere resided. 

In the Colonies before the separation from England there cannot be 
the slightest doubt that the right to enforce military service was unques- 
tioned and that practical effect was given to the power in many cases. . 
Indeed the brief of the Government contains a list of Colonial acts mani- 
festing the power and its enforcement in more than two hundred eases. 
And this exact situation existed also after the separation. Under the 
Articles of Confederation it is true Congress had no such power, as its 
authority was absolutely limited to making calls upon the States for the 
military forces needed to create and maintain the army, each State being 
bound for its quota as called. But it is indisputable that the States in 
response to the calls made upon them met the situation when they 
deemed it necessary by directing enforced military service on the part of 
the citizens. In fact the duty of the citizen to render military service and 
the power to compel him against his consent to do so was expressly sanc- 
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tioned by the constitutions of at least nine of the States. . . . While 
it is true that the States were sometimes slow in exerting the power in 
order to fill their quotas—a condition shown by resolutions of Congress 
ealling upon them to comply by exerting their compulsory power to 
draft and by earnest requests by Washington to Congress that a demand 
be made upon the States to resort to drafts to fill their quotas—that fact 
serves to demonstrate instead of to challenge the existence of the au- 
thority. A default in exercising a duty may not be resorted to as a 
reason for denying its existence. 

When the Constitution came to be formed it may not be disputed that 
one of the recognized necessities for its adoption was the want of power 
in Congress to raise an army and the independence upon the States for 
their quotas. In supplying the power it was manifestly intended to give 
it all and leave none to the States, since besides the delegation to Con- 
gress of authority to raise armies the Constitution prohibited the State, 
without the consent of Congress, from keeping troops in time of peace 
or engaging in war. Article I, § 10. 

To argue that as the state authority over the militia prior to the Con- 
stitution embraced every citizen, the right of Congress to raise an army 
should not be considered as granting authority to compel the citizen’s 
service in the army, is but to express in a different form the denial of 
the right to call any citizen to the army. : 

The fallacy of the argument results from Pree anidine the constitu- 
tional provisions concerning the militia with that conferring upon Con- 
gress the power to raise armies. It treats them as one while they are 
different. This is the militia clause: 

‘‘The Congress shall have power . . . To provide for calling forth 
the militia to execute the laws of the Union, suppress insurrections and 
repel invasions; To provide for organizing, arming, and disciplining the 
militia, and for governing such part of them as may be employed in the 
service of the United States, reserving to.the States, respectively, the 
appointment of the officers, and the authority of training the militia 
according to the discipline prescribed by Congress.’’ Article I, § 8. 

The line which separates it from the army power is not only inher- 
ently plainly marked by the text of the two clauses, but will stand out 
in bolder relief by considering the condition before the Constitution was 
adopted and the remedy which it provided for the military situation 
with which it dealt. The right on the one hand of Congress under the 
Confederation to call on the States for forces and the duty on the other 
of the States to furnish when called, embraced the complete power of 
government over the subject. . When the two were combined and were 
delegated to Congress all governmental power on that subject was con- 
ferred, a result manifested not only by the grant made but by the limi- 
tation expressly put upon the States on the subject. The army sphere 
therefore embraces such complete authority. But the duty of exerting 
the power thus conferred in all its plenitude was not made at once obliga- 
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tory but was wisely left to depend upon the discretion of Congress as 
to the arising of the exigencies which would call it in part or in whole 
into play. There was left therefore under the sway of the States un- 
delegated the control of the militia to the extent that such control was 
not taken away by the exercise by Congress of its power to raise armies. 


And upon this understanding of the two powers the legislative and 
executive authority has been exerted from the beginning. From the 
act of the first session of Congress carrying over the army of the Gov- 
ernment under the Confederation to the United States under the Con- 
stitution (Act of September 29, 1789, c. 25, 1 Stat. 95) down to 1812 
the authority to raise armies was regularly exerted as a distinct and 
substantive power, the force being raised and recruited by enlistment. 
Except for one act formulating a plan by which the entire body of 
citizens (the militia) subject to military duty was to be organized 
in every State (Act of May 8, 1792, c. 33, 1 Stat. 271) which was never 
carried into effect, Congress confined itself to providing for the organ- 
ization of a specified number distributed among the States according 
to their quota to be trained as directed by Congress and to be called 
by the President as need might require. When the War of 1812 came 
the result of these two forces composed the army to be relied upon by 
Congress to carry on the war. Either because it proved to be weak in 
numbers or because of insubordination developed among the forces 
called and manifested by their refusal to cross the border, the Govern- 
ment determined that the exercise of the power to organize an army by 
compulsory draft was necessary and Mr. Monroe, the Secretary of War, 
(Mr. Madison being President) in a letter to Congress recommended 
several plans of legislation on that subject. . . . <A bill was intro- 
duced giving effect to the plan. . . . Peace came before the bill 
was enacted. ‘ 

Down to the Mexican War the legislation exactly portrayed the same 
condition of mind which we have previously stated. In that war, how- 
ever, no draft was suggested, because the army created by the United 
States immediately resulting from the exercise by Congress of its 
power to raise armies, that organized under its direction from the 
militia and the volunteer commands which were furnished, proved ade- 
quate to carry the war to a successful conclusion. 

So the course of legislation from that date to 1861 affords no ground 
for any other than the same conception of legislative power which we 
have already stated. In that year when the mutterings of the dread 
conflict which was to come began to be heard and the Proclamation of 
the President calling’ a force into existence was issued it was addressed 
to the body organized out of the militia and trained by the States in 
accordance with the previous acts of Congress. (Proclamation of 
April 15, 1861, 12 Stat. 1258.) That force being inadequate to meet 
the situation, an act was passed authorizing the acceptance of 500,000 
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volunteers by the President to be by him organized into a national 
army. (Act of July 22, 1861, c. 9, 12 Stat. 268.) This was soon fol- 
_ lowed by another act increasing the force of the militia to be organized 
by the States for the purpose of being drawn upon when trained under 
the direction of Congress (Act of July 29, 1861, c. 25, 12 Stat. 281), 
the two acts when considered together presenting in the clearest pos- 
sible form the distinction between the power of Congress to raise armies 
and its authority under the militia clause. But it soon became mani- 
fest that more men were required. As a result the Act of March 38, 
18638, ce. 75, 12 Stat. 731, was adopted entitled ‘‘An Act for enrolling 
and calling out the National Forces and for other purposes.’’ By that 
act which was clearly intended to directly exert upon all the citizens 
of the United States the national power which it had been proposed 
to exert in 1814 on the recommendation of the then Secretary of War, 
Mr. Monroe, every male citizen of the United States between the ages of 
twenty and forty-five was made subject by the direct action of Congress 
to be called by compulsory draft to service in a national army at such 
time and in such numbers as the President in his discretion might find 
necessary. . . . ° 

Thus sanctioned as is the act before us by the text of the Constitution, 
and by its significance as read in the light of the fundamental principles 
with which the subject is concerned, by the power recognized and ecar- 
ried into effect in many. civilized countries, by the authority and practice 
of the colonies before the Revolution, of the States under the Confedera- 
tion and of the Government since the formation of the Constitution, the 
want of merit in the contentions that the act in the particulars which 
we have been previously called upon to consider was beyond the consti- 
tutional power of Congress, is manifest. 

Affirmed. 


Norr.—The instant case makes clear the distinction between the power of 
Congress ‘‘to raise and support armies’’ and its power ‘‘to provide for calling forth 
the militia.’’ In Cox v. Wood, 247 U.S. 3, 38 S. Ct. 421, 62 L. Ed. 947 (1918), the 
Court held that, whatever limitations there might be in the militia clause as to the 
use of the militia, Congress had absolute control over the troops composing the 
militia as soon as it exercised its power to raise and support armies. For the power 
of the President, in pursuance of an act of Congress, to decide whether an exigency 
has arisen and to call forth the militia to meet it, see Martin v. Mott, ‘below, p. 610. 

In pursuance of its power ‘‘to raise and support armies’’ and of its auxiliary 
power to ‘‘make all laws which shall be necessary and proper’’ to ¢arry into exe- 
cution its war powers, Congress may assume practically unlimited control over the 
economic life of the country. The railroads may be taken over and operated, 
Northern Pacific Ry. v. North Dakota, 250 U. S. 135, 39 S. Ct. 502, 63 L. Ed. 897 
(1919) ; telephone lines may be taken over, Dakota Central Telephone Co. v. South 
Dakota, 250 U. S. 163, 39 S. Ct. 502, 63 L. Ed. 910 (1919); ships may be requisi- 
tioned, The Lake Monroe, 250 U. S. 246, 39'S. Ct. 460, 63 L. Ed. 962 (1919); the 
sale of. intoxicating liquors may be prohibited, Hamilton v. Kentucky Distilleries, 
251 U.S. 146, 40 S. Ct. 106, 64 L. Ed. 194 (1919); alien enemy property may be 
confiscated, Central Union Trust Co. v. Garvan, 254 U. S. 554, 41 S. Ct. 214, 65 L, 
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Ed. 403 (1921), United States v. Chemical Foundation, 272 U. 8S. 1, 47 S. Ct. 1, 
71 L. Ed. 131 (1926), Cummings v. Deutsche Bank and Disconto-Gesellschaft, 300 
U. 8. 115, 57 S. Ct. 359, 81 L. Ed. 545 (1937), where it was said that ‘‘by exertion 
of the war power, and untrammelled by the due process or just compensation clause, 
Congress enacted laws directing seizure, use and disposition of property in this 
country belonging to subjects of the enemy. Alien enemy owners were divested of 
every right in respect of the money and property seized and held by the Custodian 
under the Trading with the Enemy Act.’? The right of the Government to requisi- 
tion the property of American citizens is dealt with in Omnia Commercial Co. v. 
United States, 261 U. S. 502, 43 S. Ct. 437, 67 L. Ed. 773 (1923), post, p. 560. 

For.a survey of the war powers exercised by Congress and by the President during 
the World War, see Fenwick, Political Systems in Transition (1920), Chaps. V-VIII; 
Corwin, The President: Office and Powers, pp. 189 ff. 

On December 17, 1941, following the declarations of war by Japan, Germany and 
Italy, Congress passed the War Powers Act, conferring on the President powers 
similar to those conferred on President Wilson by the Overman Act of May 14, 
1918, and by the Trading with the Enemy Act of Oct. 6, 1917. 

The power of Congress to declare war would seem to justify the power to author- 
ize hostilities short of war. Such was the situation in March, 1799, when Congress 
stopped all intercourse with France, dissolved the treaty of 1778, authorized Ameri- 
can ships, public and private, to defend themselves against French warships and to 
make prize of French vessels. In Bas v. Tingy, 4 Dall. 37, 1 L. Ed. 731 (1800), the 
Coutt held that the ‘‘limited, partial war’’ authorized by Congress was sufficient to 
bring France under the term ‘‘enemy’’ within the meaning of the Act of March 2, 
1799, providing for salvage to be paid for vessels ‘‘retaken from the enemy.’’ As 
stated by Justice Chase: ‘‘Congress is empowered to declare a general war, or 
Congress may wage a limited war; limited in space, in objects, and in time. If a 
general war is declared, its extent and operations are only réstricted and regulated 
by the jus belli, forming a part of the law of nations; but if a partial war is waged, 
its extent and operation depend on our municipal laws.’’? The decision gave rise to 
the sharpest controversy between ‘the Federalists and the Anti-Federalists, inas- 
much as it gave legal character to the hostilities with France. The issue in Bas v. 
Tingy is to be distinguished from that in the Prize Cases, post, p. 613, where the 
court recognized the right of the President to meet ‘‘rebellion’’ by armed force 
without waiting for action by Congress recognizing a state of war. 


B. Control of Activities Incidental to Raising and Supporting Armies 


ASHWANDER v. TENNESSEE VALLEY AUTHORITY. 
297 U. S.. 288, 56 S. Ct. 466, 80 L. Ed. 688 (1936). 


On Writs of Certiorari to the United States Cireuit Court of Ap- 
peals for the Fifth Circuit. 


Mr. Cuter Justice Huaues delivered the opinion of the court. 

On January 4, 1934, the Tennessee Valley Authority, an agency of 
the Federal Government, entered into a contract with the Alabama 
Power Company, providing (1) for the purchase by the Authority from 
the Power Company of certain transmission lines, sub-stations, and aux- 
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iliary properties for $1,000,000, (2) for the purchase by the Authority 
from the Power Company of certain real property for $150,000, (3) for 
an interchange of hydroelectric energy, and in addition for the sale by 
the Authcrit; to the Power Company of its ‘‘surplus power,’’ on stated 
terms, and (4) for mutual restrictions as to the areas to be served in 
the sale of power. . . . 

The Alabama Power Company is a corporation organized under the 
laws of Alabama and is engaged in the generation of electric energy and 
its distribution generally throughout that State, its lines reaching 66 
counties. The transmission lines to be purchased by the Authority 
extend from Wilson Dam, at the Muscle Shoals plant owned by the 
United States on the Tennessee River in northern Alabama, into seven 
counties in that State, within a radius of about 50 miles. These lines 
serve a population of approximately 190,000, including about 10,000 
‘individual customers, or about one-tenth of the total number served 
directly by the Power Company. The real property to be acquired by 
the Authority (apart from the transmission lines above mentioned and 
related properties) is adjacent to the area known as the ‘‘Joe Wheeler 
dam site,’’ upon which the Authority is constructing the Wheeler 
Dam. ; . 

Plaintiffs [G. Ashwander et ai.] are holders of preferred stock of the 
Alabama Power Company. Conceiving the contract with the Tennes- 
see Valley Authority to be injurious to the corporate interests and also 
invalid, because beyond the constitutional power of the Federal Gov- 
ernment, they submitted their protest to the board of directors of the 
Power Company and demanded that steps should be taken to have the 
contract annulled. The board refused, and the Commonwealth & South- 
ern Corporation, the holder of all the common stock of the Power Com- 
pany, declined to call a meeting of the stockholders to take action. As 
the protest was unavailing, plaintiffs brought this suit to have the 
invalidity of the contract determined and its performance enjoined. 


The District Court . . . entered a final decree annulling the con- 
tract of January 4, 1934, and enjoining the transfer of the transmission 
lines and auxiliary properties. 

The Circuit Court of Appeals limited its discussion to the precise 
issue with respect to the effect and validity of the contract of January 4, 
1934, The District Court had found that the electric energy required 
for the territory served by the transmission lines to be purchased under 
that contract is available at Wilson Dam without the necessity for any 
interconnection with any other dam or power plant. The Circuit Court 
of Appeals accordingly considered the constitutional authority for the 
construction of Wilson Dam and for the disposition of the electric energy 
there created. In the view that the Wilson Dam had been constructed 
in the exercise of the war and commerce powers of the Congress and 
that the electric energy there available was the property of the United 
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States and subject to its disposition, the Circuit Court of Appeals de- 
cided that the decree of the District Court was erroneous and should be 
reversed. . . . 78 F.. (2d) 578. On plaintiffs’ application we 
granted writs of certiorari, 296 U. S. 562. 

First. The right of plaintiffs to bring this suit. Plaintiffs sue in the 
right of the Alabama Power Company. They sought unsuccessfully to 
have that right asserted by the Power Company itself, and upon show- 
ing their demand and its refusal they complied with the applicable rule. 
While their stock holdings are small, they have a real interest and there 
is no question that the suit was brought in good faith. If otherwise 
entitled, they should not be denied the relief which would be accorded 
to one who owned more shares. : 

Second. The scope of the issue. We agree with the Circuit Court of 
Appeals that the question to be determined is limited to the validity of 
the contract of January 4, 1934. The pronouncements, policies and- 
program of the Tennessee Valley Authority and its directors, their mo- 
tives and desires, did not give rise to a justiciable controversy save as 
they had fruition in action of a definite and concrete character consti- 
tuting an actual or threatened interference with the rights of the persons 
complaining. The judicial power does not extend to the determination 
of abstract questions. 

Third. The soneiiuinal authority for the construction of the Wil- 
son Dam. The Congress may not, ‘‘under the pretext of executing its 
powers, pass laws for the accomplishment of objects not entrusted to the 
government.’’ Chief Justice Marshall, in McCulloch v. Maryland, 4 
Wheat. 316, 423; Linder v. United States, 268 U. S. 15, 17. The Gov- 
ernment’s argument recognizes this essential limitation. The Govern- 
ment’s contention is that the Wilson Dam was constructed, and the 
power plant connected with it was installed, in the exercise by the Con- 
gress of its war and commerce powers, that is, for the purposes of 
national defense and the improvement of navigation. 

Wilson Dam is described as a concrete monolith one hundred feet high 
and almost a mile long, containing two locks for navigation and eight 
installed generators. Construction was begun in 1917 and completed 
in“1926. Authority for its construction is found in seetion 124 of the 
National Defense Act of June 3, 1916. It authorized the President to 
cause an investigation to be made in order to determine ‘‘the best, 
cheapest, and most available means for the production of nitrates and 
other products for munitions of war’’; to designate for the exclusive use 
of the United States ‘‘such site or sites upon any navigable or non- 
navigable river or rivers or upon the public lands, as in his opinion 
will be necessary for carrying out the purposes of this Act’’; and ‘‘to 
construct, maintain and operate’’ on any such site ‘‘dams, locks, im- 
provements to navigation, power houses, and other plants and equip- 
ment or other means than water power as in his judgment is the best 
and cheapest, necessary or convenient for the generation of electrical or 
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other power and for the production of nitrates or other products needed 
for munitions of war and useful in the manufacture of fertilizers and 
other useful products.’’ The President was authorized to lease, or 
acquire by condemnation or otherwise such lands as might be necessary 
and there was further provision that ‘‘The products of such plants shall 
be used by the President for military and naval purposes to the extent 
that he may deem necessary, and any surplus which he shall determine 
is not required shall be sold and disposed of by him under such regu- 
lations as he may prescribe.’’ Id. ‘ 

We may take judicial notice of the international situation at the time 
the Act of 1916 was passed, and it cannot be successfully disputed that 
the Wilson Dam and its auxiliary plants, including the hydro-electric 
power plant, are, and were intended to be, adapted to the purposes of 
national defense. While the District Court found that there is no in- 
tention to use the nitrate plants or the hydro-electric units installed at 
- Wilson Dam for the production of war materials in time of peace, ‘‘the 
maintenance of said properties in operating condition and the assurance 
of an abundant supply of electric energy in the event of war, constitute 
national defense assets.’’ This finding has ample support. 

The. Act of 1916 also had in view ‘‘improvements to navigation.’’ 
Commerce includes navigation. ‘‘All America understands, and has 
uniformly understood,’’ said Chief Justice Marshall in Gibbons v. Og- 
den, 9 Wheat. 1, 190, ‘‘the word ‘commerce,’ to comprehend navigation.’’ 
The power to regulate interstate commerce embraces the power to keep 
the navigable rivers of the United States free from obstructions to navi- 
gation and to remove such obstructions when they exist. ‘‘For these 
purposes,’’ said the Court in Gilman v. Philadelphia, 3 Wall. 713, 725, 
‘“Congress possesses all the powers which existed in the States before 
the adoption of the national Constitution, and which has always existed 
in the Parliament in England.’’ See, also, Philadelphia Company v. 
Stimson, 223 U. 8. 605, 634. 

The Tennessee River is a navigable stream, although there are ob- 
structions at various points because of shoals, reefs and rapids. The 
improvement of navigation on this river has been a matter of He 
concern for over a century. : 

While, in its present condition, the Tennessee River is not adequately 
improved for commercial navigation, and traffic is small, we are not at 
liberty to conclude either that the river is not susceptible of develop- 
ment as an important waterway, or that Congress has not undertaken 
that development, or that the construction of the Wilson Dam was not 
an appropriate means to accomplish a legitimate end. 

The Wilson Dam and its power plant must be taken to have been 
constructed in the exercise of the constitutional functions of the Fed- 
eral Government. 

Fourth. The constitutional authority to dispose of electric energy 
generated at the Wilson Dam. The Government acquired full title to 
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the dam site, with all riparian rights. The power of falling water was 
an inevitable incident of the construction of the dam. That water power 
came into the exclusive control of the Federal Government. The me- 
chanical energy was convertible into electric energy, and the water 
power, the right to convert it into electric energy, and the electric 
energy thus produced, constitute property belonging to the United 
States. See Green Bay Canal Company v. Patten Paper Company, 172 
U. 8. 58, 80; United States v. Chandler-Dunbar Company, 229 U. S. 53, 
72, 73; Utah Power & Light Co. v. Pfost, 286 U. 8S. 165, 170. 

Authority to dispose of property constitutionally acquired by the 
United States is expressly granted to the Congress by section 3 of 
Article IV of the Constitution. This section provides: 

‘‘The Congress shall have Power to dispose of and make all needful 
Rules and Regulations respecting the Territory or other Property be- 
longing to the United States; and nothing in this Constitution shall be 
so construed as to Prejudice any Claims of the United States, or of any 
particular State.’’ A 

This power of disposal was early construed to embrace leases, thus 
enabling the Government to derive profit through royalties. The ques- 
tion arose with respect to a government lease of lead mines on public 
lands, under the Act of March 3, 1807. The contention was advanced 
that ‘‘disposal is not letting or leasing’’; that Congress had no power 
‘to give or authorize leases’’ and ‘‘to obtain profits from the working 
of the mines.’’ The Court overruled the contention, saying: ‘‘The 
disposal must be left to the discretion of Congress. And there can be 
no apprehensions of any encroachments upon state rights, by the cre- 
ation of a numerous tenantry within their borders, as has been so 
strenuously urged in the argument.’’ United States v. Gratiot, 14 Pet. 
526, 533, 5388. The policy, early adopted and steadily pursued, of segre- 
gating mineral lands from other public lands and providing for leases, 
pointed to the recognition both of the full power of disposal and of the 
necessity of suitably adapting the methods of disposal to different sorts 
of property. The policy received particular emphasis following the 
discovery of gold in California in 1848. For example, an Act of 1866, 
dealing with grants to Nevada, declared that ‘‘in all cases lands valuable 
for mines of gold, silver, quicksilver, or copper shall be reserved from 
sale.’? And Congress from the outset adopted a similar practice in 
_ reserving salt springs. Morton v. Nebraska, 21 Wall. 660, 667; Mon- 
tello Salt Company v. Utah, 221 U. S. 452. It was in the light of this 
historic policy that the Court held that the school grant to Utah by the 
Enabling Act of 1894 was not intended to embrace land known to be 
valuable for coal. United States v. Sweet, 245 U. S. 563, 572. See, also, 
as to the reservation and leases of oil lands, Pan American Company v. - 
United States, 273 U. S. 456, 487. 

But when Congress thus reserved mineral lands for special disposal, 
can it be doubted that Congress could have provided for mining directly 
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by its own agents, instead of giving that right to lessees on the payment 
of royalties? Upon what ground could it be said that the Government 
could not mine its own gold, silver, coal, lead, or phosphates in the 
public domain, and dispose of them as property belonging to the United 
States? That is could dispose of its land but not of what the land 
contained? It would seem to be clear that under the same power of 
disposition which enabled the Government-to lease and obtain profit from 
sales by its lessees, it could mine and obtain profit from its own sales. 

The question is whether a more limited power of disposal should be 
applied to the water power, convertible into electric energy, and to the 
electric energy thus produced at the Wilson Dam constructed by the 
Government in the exercise of its constitutional functions. If so, it 
must be by reason either of (1) the nature of the particular property, 
or (2) the character of the ‘‘surplus’’ disposed of, or (8) the manner 
of disposition. 

(1) That the water power and the electric energy generated at the 
dam are susceptible of disposition as property belonging to the United 
States is well established. 

(2) The argument is stressed that, assuming that electric energy 
generated at the dam belongs to the United States, the Congress has 
authority to dispose of this energy only to the extent that it is a surplus 
necessarily created’in the course of making munitions of war or oper- 
ating the works for navigation purposes; that is, that the remainder of 
the available energy must be lost or go to waste. We find nothing in 
the Constitution which imposes such a limitation. It is not to be deduced 
from the mere fact that the electrie energy is only potentially available 
until the generators are operated. The Government has no less right 
to the energy thus available by letting the water course over its turbines 
than it has to use the appropriate processes to reduce to possession other 
property within its control, as, for example, oil which it may recover 
from a pool beneath its lands, and which is reduced to possession by 
boring oil wells and otherwise might escape its grasp. See Ohio Oil 
Company v. Indiana, 177 U. 8. 190, 208. And it would hardly be con- 
tended that, when the Government reserves coal on its lands, it can mine 
the coal and dispose of it only for the purpose of heating public build- 
ings or for other governmental operations. Or, if the Government owns 
a silver mine, that it can obtain the silver only for the purpose of 
storage or coinage. Or that when the Government extracts the oil it has 
reserved, it has no constitutional power to sell it. Our decisions recog- 
nize no such restriction. United States v. Gratiot, supra; Kansas v. 
Colorado, 206 U. S. 46, 88, 89; Light v. United States, 220 U. S. 523, 
536, 537; Ruddy v. Rossi, 248 U. S. 104, 106. The United States owns 
the coal, or the silver, or the lead, or the oil, it obtains from its lands, 
and it lies in the discretion of the Congress, acting in the public interest, 
to determine of how much of the property it shall dispose. 
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We think that the same principle is applicable to electric energy. 


(3) We come then to the question as to the validity of the method 
which has been adopted in disposing of the surplus energy generated 
at the Wilson Dam. See 

The transmission lines which the Authority undertakes to purchase 
from the Power Company lead from the Wilson Dam to a large area 
within about fifty miles of the dam. These lines provide the means of 
distributing the electric energy, generated at the dam, to a large popu- 
lation. They furnish a method of reaching a market. The alternative 
method is to sell the surplus energy at the dam, and the market there 
appears to be limited to one purchaser, the Alabama Power Company, 
and its affiliated interests. We know of no constitutional ground upon 
which the Federal Government can be denied the right to seek a wider 
market. We suppose that in the early days of mining in the West, if 
the Government had undertaken to operate a silver mine on its domain, 
it could have acquired the mules or horses and equipment to carry its 
silver to market. And the transmission lines for electric energy are 
but a facility for conveying to market that particular sort of property, 
and the acquisition of these lines raises no different constitutional ques- 
tion, unless in some way there is an invasion of the rights reserved to 
the State or to the people. We find no basis for concluding that the 
limited undertaking with the Alabama Power Company amounts to 
such an invasion. Certainly, the Alabama Power Company has no con- 
stitutional right to insist that it shall be the sole purchaser of the 
energy generated at the Wilson Dam; that the energy shall be sold to 
it or go.to waste. . .... 

The decree of the Circuit Court of Appeals is affirmed. 


Mr. Justice BRANDEIS, concurring [as to the conclusion on the consti- 
tutional question]. 

‘‘Considerations of propriety, as well as long-established practice, 
demand that we refrain from passing upon the constitutionality of an 
act of Congress unless obliged to do so in the proper performance of our 
judicial function, when the question is raised by a party whose interests 
entitle him to raise it.’’ Blair v. United States, 250 U. S. 278, 279. 


[The learned justice proceeds to show the objections, from the side of 
substantive law, equity practice and practice in constitutional law, to 
the maintenance of the suit. Numerous cases are cited. ] 


Mr. Justice Stone, Mr. Justice Roperts, and Mr. Justice Carpozo 
join in this opinion. 

The separate opinion of Mr. Justics McRryno.ps. 

Considering the consistent rulings of this court through many years, 
it is not difficult for me to conclude that petitioners have presented a 
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justiciable controversy which we must decide. In Smith v. Kansas City 
Title Co., 255 U. S. 180, the grounds for jurisdiction were far less sub- 
stantial than those here disclosed. We may not with propriety avoid 
disagreeable duties by lightly forsaking long respected precedents and 
established practice. 

Nor do I find serious difficulty with the notion that the United States, 
by proper means and for legitimate ends, may dispose of water power 
or electricity honestly developed in connection with permissible improve- 
ment of navigable waters. But the means employed to that end must 
be reasonably appropriate in the circumstances. Under pretense of 
exercising granted power, they may not in fact undertake something 
not intrusted to them. Their mere ownership, e. g., of an iron mine 
would hardly permit the construction of smelting works followed by 
entry into the business of manufacturing and selling hardware, albeit 
the ore could thus be disposed of, private dealers discomfited and arti- 
ficial prices publicized. ,Here, therefore, we should consider the truth 
of petitioners’ charge that, while pretending to act within their powers 
to improve navigation, the United States, through corporate agencies, 
are really seeking to accomplish what they have no right to undertake— 
the business of developing, distributing and selling electric power. If 
the record sustains this charge, we ought so to declare and decree ac- 
cordingly. 

While our primary concern is with this contract, it cannot be regarded 
as a mere isolated effort to dispose of property. And certainly to con- 
sider only those provisions which directly relate to Alabama Power 
Company is not permissible,, We must give attention to the whole trans- 
action—its antecedents, purpose and effect—as well as the terms em- 
ployed. 

No abstract question is before us; on the contrary, the matter is of 
enormous practical importance to petitioners—their whole investment 
is at stake. Properly understood, the pronouncements, policies and pro- 
gram of the Authority illuminate the action taken. They help to reveal 
the serious interference with the petitioners’ rights. Their property 
was in danger of complete destruction under a considered program com- 
menced by an agency of the National Government with vast resources 
subject to its discretion and backed by other agencies likewise intrusted 
with discretionary use of huge sums. The threat of competition by such 
an. opponent was appalling. 

The will to prevail was evident. No private concern could reasonably 
hope to withstand such force. 

I think the trial court reached the correct conclusion and that its 

decree should be approved. If under the thin mask of disposing of 
property the United States can enter the. business of generating, trans- 
mitting and selling power as, when and wherever some board may 
specify, with the definite design to accomplish ends wholly beyond the 
sphere marked out for them by the Constitution, an easy way has been 
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found for breaking down the limitations heretofore supposed to guar- 
antee protection against aggression. — 


Nore.—For, comment on the background of the instant case, see E. F. Alberts- 
worth, Constitutional Issues of the Federal Power Program, 29 Ill. L. Rev. 833 
(1935) ; G. B. Clothier, The Federal Water Power Program, 84 U. of Pa. L. Rev. 1 
(1935); F. X. Welch, Constitutionality of the Tennessee Valley Project, 23 Geo. 
L. J. 389 (1935). 


C. Relation of War Powers to Freedom of Speech and of the Press 


SCHENCK v UNITED STATES (1919). 
[See Chapter VII, A, post, p. 507.] 


CHAPTER VII 
RESTRICTIONS UPON CONGRESS 
A. Freedom of Speech and of the Press 
SCHENCK v. UNITED STATES. 


BAER v. UNITED STATES. 
249 U.S. 47, 39 S. Ct. 247, 63 L. Ed. 470 (1919). 


Error to the District Court of the United States for the Eastern Dis- 
trict of Pennsylvania. ‘ 


Mr. Justice HoumEs delivered the opinion of the court. 

This is an indictment in three counts. The first charges a conspiracy 
to violate the Espionage Act of June 15, 1917, ¢. 30, § 3, 40 Stat. 217, 219, 
by causing and attempting to cause insubordination, &c., in the military 
and naval forces of the United States, and to obstruct the recruiting and 
enlistment service of the United States, when the United States was at 
war with the German Empire, to-wit, that the defendants wilfully con- 
 spired to have printed and circulated to men who had been called and 
accepted for military service under the Act of May 18, 1917, a document 
set forth and alleged to be calculated to cause such insubordination and 
obstruction. The count alleges overt acts in pursuance of the conspiracy, 
ending in the distribution of the document set forth. The second count 
alleges a conspiracy to commit an offense against the United States, 
to-wit, to use the mails for the transmission of matter declared to be 
non-mailable by Title XII, § 2 of the Act of June 15, 1917, to-wit, the 
above mentioned document, with an averment of the same overt acts. 
The third count charges an unlawful use of the mails for the transmission 
of the same matter and otherwise as above. The defendants were found 
guilty on all the counts. They set up the First Amendment to the Con- 
stitution forbidding Congress to make any law abridging the freedom 
of speech, or of the press, and bringing the ease here on that ground 
have argued some other points also of which we must dispose. 

It is argued that the evidence, if admissible, was not sufficient to prove 
that the defendant Schenck was concerned in sending the documents. 
According to the testimony Schenck said he was general secretary of the 
Socialist party and had charge of the Socialist headquarters from which 
the documents were sent. He identified a book found there as the minutes 
of the Executive Committee of the party. The book showed a resolution 
of August 13, 1917, that 15,000 leaflets should be printed on the other 
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side of one of them in use, to be mailed to men who had passed exemption 
boards, and for distribution. Schenck personally attended to the print- 
ing. On August 20 the general secretary’s report said, ‘‘Obtained new 
leaflets from printer and started work addressing envelopes,’’ &c.; and 
there was a resolve that Comrade Schenck be allowed $125 for sending 
leaflets through the mail. He said that he had about fifteen or sixteen 
thousand printed. There were files of the circular in question in the 
inner office which he said were printed on the other side of the one 
sided circular and were there for distribution. Other copies were proved 
to have been sent through the mails to drafted men. Without going into 
confirmatory details that were proved, no reasonable man could doubt 
that the defendant Schenck was largely instrumental in sending the cir- 
eulars about. As to the defendant Baer there was evidence that she was 
a member of the Executive Board and that the minutes of its transactions 
were hers. The argument as to the sufficiency of the evidence that the 
defendants conspired to send the documents only impairs the seriousness 
of the real defense. . . . 

The document in question upon its first printed side recited the first 
section of the Thirteenth Amendment, said that the idea embodied in it 
was violated by the Conscription Act and that a conscript is little better 
than a convict.’ In impassioned language it intimated that conscription 
was despotism in its worst form and a monstrous wrong against humanity 
in the interest of Wall Street’s chosen few. It said, ‘‘Do not submit to in- 
timidation,’’ but in form at least confined itself to peaceful measures 
such as a petition for the repeal of the act. The other and later printed 
side of the sheet was headed ‘‘Assert Your Rights.’’ It stated reasons 
for alleging that any one violated the Constitution when he refused to 
recognize “‘your right to assert your opposition to the draft,’’ and went 
on, “‘If you do not assert and support your rights, you are helping to 
deny or disparage rights which it is the solemn duty of all citizens and 
residents of the United States to retain.’’ It described the arguments 
on the other side as coming from cunning politicians and a mercenary 
capitalist press, and even silent consent to the conscription law as help- 
ing to support an infamous conspiracy. It denied the power to send our 
citizens away to foreign shores to.shoot up the people of other lands, 
and added that words could not express the condemnation such cold- 
blooded ruthlessness deserves, &c., winding up, ‘‘ You must do your share 
to maintain, support and uphold the rights of the people of this coun- 
try.’’ Of course the document would not have been sent unless it had 
been intended to have some effect, and we do not see what effect it could 
be expected to have upon persons subject to the draft except to influence 
them to obstruct the carrying of it out. The defendants do not deny 
that the jury might find against them on this point. 

But it is said, suppose that that was the tendency of this circular, it 
is protected by the First Amendment to the Constitution. Two of the 
strongest expressions are said to be quoted respectively from well-known 
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public men. It well may be that the prohibition of laws abridging the 
freedom of speech is not confined to previous restraints, although to pre- 
vent them may have been the main purpose, as intimated in Patterson v. 
Colorado, 205 U. S. 454, 462. We admit that in many places and in 
ordinary times the defendants in saying all that was said in the circular 
would have been within their constitutional rights. But the character 
of every act depends upon the circumstances in which it is done. Aikens 
v. Wisconsin, 195 U. S. 194, 205, 206. The most stringent protection of 
free speech would not protect a man in falsely shouting fire in a theatre 
and causing a panic. It does not even protect a man from an injunction 
against uttering words that may ihave all the effect of force. Gompers 
v. Bucks Stove & Range Co., 221 U. S. 418, 439. The question in every 
case is whether the words used are used in such circumstances and are 
of such a nature as to create a clear and present danger that they will 
bring about the substantive evils that Congress has a right to prevent. It 
is a question of proximity and degree. When a nation is at war many 
things that might be said in time of peace are such a hindrance to its 
effort that their utterance will not be endured so long as men fight and 
that no Court could regard them as protected by any constitutional right. 
It seems to be admitted that if an actual obstruction of the recruiting 
service were proved, liability for words that produced that effect might 
be enforced. The statute of 1917 in § 4 punishes conspiracies to obstruct 
as well as actual obstruction. If the act (speaking, or circulating a 
paper), its tendency and the intent with which it is done are the same, 
we perceive no ground for saying that success alone warrants making 
the act a crime. Goldman v. United States, 245 U.S. 474, 477. Indeed 
that case might be said to dispose of the present contention if the prec- 
edent covers all media concludend:. But as the right to free speech was 
not referred to specially, we have thought fit to add afew words. . . . 
Judgments affirmed. 


Nore.—The enactment of the Espionage Act in the war with Germany led to 
numerous prosecutions in which the defendant relied upon his right to freedom of 
speech and freedom of the press. The Supreme Court did not question the power of 
Congress to enact the Espionage Act, but in several cases there was difference of 
opinion in the Court as to whether the conduct of the defendants was obnoxious to 
the terms of the Act. The most important cases are Frohwerk v. United States, 249 
U.S. 204, 39 S. Ct. 249, 63 L. Ed. 561 (1919); Debs v. United States, 249 U. S. 211, 
39 8. Ct. 252, 63 L. Ed. 566 (1919); Abrams v. United States, 250 U. S. 616, 40 S. 
Ct. 17, 63 L, Ed. 1173 (1919); Schaefer v. United States, 251 U. S. 466, 40 S. Ct. 
259, 64 L. Ed. 360 (1920); Pierce v. United States, 252 U. S. 239) 40 S. Ct. 205, 
64 L. Ed. 542 (1920); Milwaukee Publishing Co. v. Burleson, 255 U. 8. 407, 41 S. 
Ct. 352, 65 L. Ed. 704 (1921). The questions involved in these cases produced much 
discussion. See Chafee, Freedom of Speech; Free Speech in the United States: a 
Survey Since 1920; Carroll, Freedom of Speech and of the Press in War Time: The 
Espionage Act, 17 Mich. L. Rev. 621; Corwin, Freedom of Speech and of Press 
under the: First Amendment, 30 Yale L. J. 48; Hall, Free Speech in War Time, 21 
Colum. L. Rev. 526; Hart, Power of Government Over Speech and Press, 29 Yale L. 
J. 410. ° 
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THE ASSOCIATED PRESS v. NATIONAL LABOR RELATIONS 
BOARD. 


301 U. S. 103, 57 S. Ct. 650, 81 L. Ed. 953 (1937). 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Second Circuit. 


Mr. Justice Roperts delivered the opinion of the court. 

In this case we are to decide whether the National Labor Relations 
Act, as applied to the petitioner by an order of the National Labor Rela- 
tions Board, exceeds the power of Congress to regulate commerce pursu- 
ant to Article I, Section 8, abridges the freedom of the press guaranteed 
by the First Amendment, and denies trial by jury in violation of the 
Seventh Amendment of the Constitution. 

In October, 1935, the petitioner [The Associated Press] discharged 
Morris Watson, an employe in its New York office. The American News- 
paper Guild, a labor organization, filed a charge with the Board alleging 
that Watson’s discharge was in violation of Section 7 of the National La- 
bor Relations Act which confers on employes the right to organize, to 
form, join, or assist labor organizations to bargain collectively through 
representatives of their own choosing and to engage in concerted activi- 
ties for the purpose of collective bargaining or other mutual aid or pro- 
tection; that the petitioner had engaged in unfair labor practices con- 
trary to subsections (1) and (3) of Section 8 by interfering with, 
restraining or coercing Watson in the exercise of the rights guaranteed 
him by Section 7 and by discriminating against him in respect of his 
tenure of employment and discouraging his membership in a labor or- 
ganization. The Board served a complaint upon the petitioner charging 
unfair labor practices affecting commerce within the meaning of the stat- 
ute. The petitioner answered admitting Watson’s discharge but denying 
that it was due to his joining or assisting the Guild or engaging in union 
activities, and denying, on constitutional grounds, the validity of the act 
and the jurisdiction of the Board. 

Based upon the examiner’s report the Board made findings of fact, 
stated its conclusions of law, and entered an order that the Associated 
Press cease and desist from discouraging membership in the American 
Newspaper Guild or any other labor organization of its employes, by dis- 
charging, threatening to discharge, or refusing to reinstate any of them 
for joining the Guild or any other labor organization of its employes, and 
from discriminating against any employe in respect of hire or tenure of 
employment or any term or condition of employment for joining the 
Guild or any other such organization, and from interfering with, 
restraining, or coercing its employes in the exercise of the rights guaran- 
teed in Section 7 of the act. It further enjoined the Associated Press to 
offer Watson reinstatement to his former position without prejudice to 
any rights and privileges previously enjoyed by him; to make him whole 
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for any loss of pay suffered by reason of his discharge; to post notices in 
its New York office stating it would cease and desist from the enjoined | 
practices, and to keep such notices posted for thirty days. 

The petitioner refused to comply with the order and the Board, pursu- 
ant to Section 10(e) of the act, petitioned the Circuit Court of Appeals 
for enforcement. The petitioner answered again setting up its conten- 
tions with respect to the constitutionality of the act as applied to it. 
After argument, the court made a decree enforcing the order. 

In its answer to the Board’s petition for enforcement the petitioner 
did not challenge the Board’s findings of fact and no error is assigned in 
this court to the action of the Circuit Court of Appeals in adopting them. 
We, therefore, accept as established that the Associated Press did not, as 
claimed in its answer before the Board, discharge Watson because of 
unsatisfactory service but, on the contrary, as found by the Board, dis- 
charged him for his activities in connection with the Newspaper Guild. 
It follows that Section 8,,subsections (1) and (3) authorize the order 
and the only issues open here are those involving the power of Congress 
under the Constitution to empower the Board to make it in the cireum- 
stances.. 

First. Does the statute, as applied to the petitioner, exceed the power 
of Congress to regulate interstate commerce? The solution of this issue 
depends upon the nature of the petitioner’s activities, and Watson’s rela- 
tion to them. The findings of the Board in this aspect are unchallenged 
and the question becomes, therefore, solely one of law to be answered in 
the light of the uncontradicted facts. 

The Associated Press is engaged in interstate commerce within the 
definition of the statute and the meaning of Article I, Section 8 of the 
Constitution. It is an instrumentality set up by constituent members 
who are engaged in a commercial business for profit, and as such instru- 
mentality acts as an exchangé or clearing house of news as between the 
respective members and as a supplier to members of news gathered 
through its own domestic and foreign activities. These operations in- 
volve the constant use of channels of interstate and foreign communica- 
tion. They amount to commercial intercourse and such intercourse is 
commerce within the meaning of the Constitution. Interstate communi- 
cation of a business nature, whatever the means of such communication, 
is interstate commerce regulable by Congress under the Constitution. 
This conclusion is unaffected by the fact that the petitioner does not sell 
news and does not operate for profit, or that technically the title to the 
news remains in the petitioner during interstate transmission. Peti- 
tioner being so engaged in interstate commerce the Congress may adopt 
appropriate regulations of its activities for the protection and advance- 
ment and for the insurance of the safety of such commerce. 

The National Labor Relations Act seeks to protect the employes’ right 
of collective bargaining and prohibits acts of the employer discriminat- 
ing against employes for union activities and advocacy of such bargain- 
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ing by denominating them unfair practices to be abated in accordance 
with the terms of the act. . . . The petitioner, however, insists that 
editorial employes such as Watson are remote from any interstate activ- 
ity and their employment and tenure can have no direct or intimate re- 
lation with the course of interstate commerce. We think, however, it is 
obvious that strikes or labor disturbances amongst this class of employes 
would have as direct an effect upon the activities of the petitioner as 
similar disturbances amongst those who operate the teletype machines or 
as a strike amongst. the employes of telegraph lines over which petition- 
er’s messages travel. 

[The Court here refers to the Railway Clerks case and to the Virginian 
Railway case in relation to the direct or indirect effect of the tenure of 
employees upon interstate commerce. See above, p. 274.] 

Second. Does the statute, as applied to the petitioner, abridge the 
freedom of speech or of the press safeguarded by the First Amendment? 
We hold that it does not. It is insisted that the Associated Press is in 
substance the press itself, that the membership consists solely of persons 
who own and operate newspapers, that the news is gathered solely for 
publication in the newspapers of members. Stress is laid upon the facts 
that this membership consists of persons of every conceivable political, 
economic, and religious view, that the one thing upon which the members 
are united is that the Associated Press shall be wholly free from partisan 
activity or the expression of opinions, that it shall limit its function to 
reporting events without bias in order that the citizens of our country, if 
given the facts, may be able to form their own opinions respecting them. 
The conclusion which the petitioner draws is that whatever may be the 
case with respect to employes in its mechanical departments it must have 
absolute and unrestricted freedom to employ and to discharge those who, 
like Watson, edit the news, that there must not be the slightest opportu- 
nity for any bias or prejudice personally entertained by an editorial em- 
ploye to color or to distort what he writes, and that the Associated Press 
cannot be free to furnish unbiased and impartial news reports unless it 
is equally free to determine for itself the partiality or bias of editorial 
employes. So it is said that any regulation protective of union activities, 
or the right collectively to bargain on the part of such employes, is neces- 
sarily an invalid invasion of the freedom of the press. 

We think the contention not only has no relevance to the circumstances 
of the instant case but is an unsound generalization. The ostensible rea- 
son for Watson’s discharge, as embodied in the records of the petitioner, 
is ‘‘solely on the grounds of his work not being on a basis for which he 
has shown capability.’’ The petitioner did not assert and does not now 
claim that he had shown bias in the past. It does not claim that by rea- 
son of his connection with the union he will be likely, as the petitioner 
honestly believes, to show bias in the future. The actual reason for his 
discharge, as shown by the unattacked finding of the Board, was his 
Guild activity and his agitation for collective bargaining. The statute 
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_ does not preclude a discharge on the ostensible grounds for the petition- 
er’s action; it forbids discharge for what has been found to be the real 
motive of the petitioner. These considerations answer the suggestion 
that if the petitioner believed its policy of impartiality was likely to be 
subverted by Watson’s continued service, Congress was without power to 
interdict his discharge. No such question is here for decision. Neither 
before the Board, nor in the court below nor here has the petitioner pro- 
fessed such belief. It seeks to bar all regulation by contending that reg- 
ulation in a situation not presented would be invalid. Courts deal with 
cases upon the basis of the facts disclosed, never with nonexistent and as- 
sumed circumstances. 

The act does not compel the petitioner to employ anyone; it does not 
require that the petitioner retain in its employ an incompetent editor or 
one who fails faithfully to edit the news to reflect the facts without bias 
or prejudice. The act permits a discharge for any reason other than un- 
ion activity or agitation for collective bargaining with employes. The 
restoration of Watson to his former position in no sense guarantees his 
continuance in petitioner’s employ. The petitioner is at liberty, when- 
ever occasion may arise, to exercise its undoubted right to sever his rela- 
tionship for any cause that seems to it proper save only as a punishment 
for, or discouragement of, such activities as the act declares permissible. 

The busimess of the Associated Press is not immune from regulation 
because it is an agency of the press. The publisher of a newspaper has 
no special immunity from the application of general Jaws. He has no 
special privilege to invade the rights and liberties of others. He must 
answer for libel. He may be punished for contempt of court. He is sub- 
ject to the anti-trust laws. Like others he must pay equitable and non- 
discriminatory taxes on his business. The regulation here in question 
has no relation whatever to the impartial distribution of news. The or- 
der of the Board in nowise circumscribes the full freedom and liberty of 
the petitioner to publish the news as it desires it published or to enforce 
policies of its own choosing with respect to the editing and rewriting of 
news for publication, and the petitioner is free at any time to discharge 
Watson or any editorial employe who fails to comply with the policies it 
may adopt. ....=. 

The judgment of the Circuit Court of Appeals is affirmed. 


Mr. Justicn SUTHERLAND, dissenting. 

Mr. Justice VAN Devanter, Mr. Justice McReEynoups, Mr. JustIcE 
Butter and I think the judgment below should be reversed. 

One of the points made in the court below, and assigned as error here 
is that the statute involved, as applied, abridges the freedom of the press 
in violation of the First Amendment. 

The Associated Press is engaged in collecting, editing and distributing 
news to its members, publishers of some 1,300 newspapers throughout the 
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United States. These newspapers represent many diverse policies and 
many differences in point of view. It, obviously, is essential that the 
news furnished should not only be without suppression but that it should 
be, as far as possible, free from color, bias or distortion. Such is the 
long-established policy of the Associated Press. If the Congressional act 
here involved, upon its face or in its present application, abridges the 
freedom of petitioner to carry its policy into effect, the act to that extent 
falls under the condemnation of the First Amendment. We shall confine 
ourselves to that question, the gravity of which is evident; but we do not 
mean thereby to record our assent to all that has been said with regard to 
other questions in the case. 

The first ten amendments to the Constitution safeguard the fundamen- 
tal rights therein mentioned from every form of unpermitted federal leg- 
islation. The due process clause of the Fifth Amendment protects the 
person against deprivation of life, liberty or property except by due 
process of law. ‘‘Liberty’’ is a word of wide meaning, and, without more, 
would have included the various liberties guaranteed by the First 
Amendment. De Jonge v. Oregon, 299 U. 8S. 353, 364, and cases 
cited; Grosjean v. American Press Co., 297 U. 8. 233, 243-245; Near 
v. Minnesota, 283 U. 8. 697, 707; Pierce -v. Society of Sisters, 268 U. 
S. 510, 534-535. 

But the framers of the Bill of Rights, regarding certain liberties as so 
vital that legislative denial of them should be specifically foreclosed, pro- 
vided by the First Amendment: 

‘*Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances.’’ 

The difference between the two amendments is an emphatic one and 
readily apparent. Deprivation of a liberty not embraced by the First 
Amendment, as for example the liberty of contract, is qualified by the 
phrase ‘‘without due process of law’’; but those liberties enumerated in 
the First Amendment are guaranteed without qualification, the object 
and effect of which is to put them in a category apart and make them 
incapable of abridgment by any process of law. That this is inflexibly 
true of the clause in respect of religion and religious liberty cannot be 
doubted ; and it is true of the other clauses save as they may be subject in 
some degree to rare and extreme exigencies such as, for example, a state 
of war. Legislation which contravenes the liberties of the First Amend- 
ment might not contravene liberties of another kind falling only within 
the terms of the Fifth Amendment. Thus, we have held that the govern- 
mental power of taxation, one of the least limitable of the powers, may 
not be exerted so as to abridge the freedom of the press (Grosjean v. 
American Press Co., supra), albeit the same tax might be entirely valid 
if challenged under the “‘liberty’’ guaranty of the Fifth Amendment, 
apart from those liberties embraced by the First. Compare Louisville & 
Nashville R. R. v. Mottley, 219 U. S. 467, 482-483. 
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No one can read the long history which records the stern and often 
bloody struggles by which these cardinal rights were secured, without 
realizing how necessary it is to preserve them against any infringement, 
however slight. For, as Mr. Justice Bradley said in Boyd v. United 
States, 116 U. S. 616, 635, ‘‘illegitimate and unconstitutional practices 
get their first footing in that way, namely, by silent approaches and 
slight deviations from legal modes of procedure. . . . It is the duty of 
courts to be watchful for the constitutional rights of the citizen, and 
against any stealthy encroachments thereon. Their motto should be 
obsta principis.’’ ‘Experience should teach us,’’ it was said in another 
case, ‘‘to be most on our guard to protect liberty when the government’s 
purposes are beneficent. Men born to freedom are naturally alert to re- 
pel invasion of their liberty by evil-minded rulers. The greatest dangers 
to liberty lurk in insidious encroachment by men of zeal, well-meaning 
but without understanding.’’ Olmstead v. United States (dissent), 277 
U. S. 471, 479. A litfle water, trickling here and there through a dam, is 
a small matter in itself ; but it may be a sinister menace to the security of 
the dam, which those living in the valley below will do well to heed. 

The destruction or abridgment of a free press—which constitutes one 
of the most dependable avenues through which information of public and 
governmental activities may be transmitted to the people—would be an 
event so evil in its consequences that the least approach toward that end 
should be halted at the threshold. : 

Freedom is not a mere intellectual abstraction; and it is not merely a 
word to adorn an oration upon occasions of patriotic rejoicing. It is an 
intensely practical reality, capable of concrete enjoyment in a multitude 
of ways day by day: When applied to the press, the term freedom is not 
to be narrowly confined; and it obviously means more than publication 
and circulation. If freedom of the press does not include the right to 
adopt and pursue a policy without governmental restriction, it is a mis- 
nomer to call it freedom. And we may as well deny at once the right of 
the press freely to adopt a policy and pursue it, as to concede that right 
and deny the liberty to exercise an uncensored -judgment in respect of 
the employment and discharge of the agents through whom the policy is 
to be effectuated. 

In a matter of such concern, the judgment of Congress—or, still less, 
the judgment of an administrative censor—cannot, under the Constitu- 
tion, be substituted for that of the press management in respect of the 
employment or discharge of employees engaged in editorial work. The 
good which might come to interstate commerce or the benefit which might 
result to a special group, however large, must give way to that higher 
good of all the people so plainly contemplated by the imperative require- 
ment that ‘‘Congress shall make no law . . . abridging the freedom 

of the press.’’ 

What, then, are the facts here involved? Morris Watson was. em- 
ployed by petitioner first in 1928 as a reporter and rewrite editor in peti- 
tioner’s Chicago office. In 1930, he was transferred to the New York 
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office, and there served as editorial employee until his discharge on Octo- 
ber 18, 1935. One of his duties was to rewrite and supervise the news re- 
ceived at the New York office and determine what portion of it should be 
sent to points outside. As the court already has pointed out, he had 
authority to determine the news value of items received and was re- 
quired to speedily and accurately rewrite the copy delivered to him, 

In November, 1933, Watson was instrumental in organizing the Asso- 
ciated Press Unit -of the New York Newspaper Guild, a labor organiza- 
tion, constituting a part of the American Newspaper Guild; and he was, 
from the beginning, recognized as the outstanding union representative 
of the press associations. He served successively as chairman of the 
Associated Press Unit and as treasurer and secretary of the New York 
Guild, and at the time of his discharge was vice-president for wiring 
services of the American Guild. His guild activities were immediately 
objected to by petitioner; and thereafter, on numerous occasions, these 
activities were objected to by petitioner’s executives and inducements 
were held out to him to abandon them. The findings of the board dis- 
close that Watson continued in various ways to promote the interests of 
the guild; and there is no doubt that his sympathies were strongly en- 
listed in support of the guild’s policies, whether they clashed with the 
policies of petitioner or not. We do not question his right to assume and 
maintain that attitude. But, if petitioner concluded, as it well could 
have done, that its policy to preserve its news service free from color, 
bias or distortion was likely to be subverted by Watson’s retention, what 
powerthas Congress to interfere in the face of the First Amendment? 

And that question may not be determined by considering Watson 
only ; for the power to compel his continuance in the service includes the 
power to compel the continuance of all guild members engaged in edito- 
rial work, with the result that the application of the statute here made, if 
carried to the logical extreme, would give opportunity for the guild to 
exercise a high degree of control over the character of the news service. 
Due regard for the constitutional guaranty requires that the publisher or 
agency of the publisher of news shall be free from restraint in respect of 
employment in the editorial force. And we are dealing here not with 
guild members employed in the mechanical or purely clerical work of the 
press but with those engaged as Watson was in its editorial work and 
having the power thereby to affect the execution of its policies. 

The conclusion that the First Amendment is here infringed does not 
challenge the right of employees to organize, to bargain collectively with 
their employers about wages and. other matters respecting employment, 
or to refuse to work except upon conditions they are willing to accept. 
Nor, the First Amendment aside, does it challenge the act in so fer as it 
is an allowable regulation of interstate commerce. All affirmations in re- 
spect of these matters may be fully conceded without prejudice to our 
very definite view that the application of the act here has resulted in an 
unconstitutional abridgment of the freedom of the press. 
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Do the people of this land—in the providence of God, favored, as they 
sometimes boast, above all others in the plentitude of their liberties— 
desire to preserve those so carefully protected by the First Amendment: 
liberty of religious worship, freedom of speech and of the press, and the 
right as freemen peaceably to assemble and petition their government for 
a redress of grievances? If so, let them withstand all beginnings of 
encroachment. For the saddest epitaph which can be carved in memory 
of a vanished liberty is that it was lost because its possessors failed to 
stretch forth a saving hand while yet there was time. 


! 


B. Unreasonable Searches and Seizures; Self-Incrimination 


BOYD v. UNITED STATES. 
116 U. S. 616, 6 S. Ct. 524, 29 L. Ed. 746 (1886). 


In error to the Circuit Court of the United States for the Southern 
District of New York. 


Mr. Justice Brapuey delivered the opinion of the court. 

This was an information filed by the District Attorney of the United 
States in the District Court for the Southern District of New York in 
July, 1884, in a case of seizure and forfeiture of property, against thirty- 
five cases of plate glass, seized by the collector as forfeited to the United 
States, under the 12th section of the ‘‘ Act to Amend the Customs Reve- 
nue Laws,’’ etc., passed June 22, 1874, 18 Stat. at L. 186. 

The charge was that the goods in question were imported into the 
United States to the Port of New York, subject to the payment of duties; 
and that the owners or agents of said merchandise, or other person un- 
known, committed the alleged fraud, which was described in the words of 
the statute. The plaintiffs in error entered a claim for the goods, and 
pleaded that they did not become forfeited in manner and form as al- 
leged. On the trial of the cause it became important to show the quantity 
and value of the glass contained in. twenty-nine cases previously im- 
ported. To do this the district attorney offered in evidence an order 
made by the district judge under the fifth section of the same Act of June 
22, 1874, directing notice under seal of the court to be given to the claim- 
ants, requiring them to produce the invoice of the twenty-nine cases. 
The claimants, in obedience to the notice, but objecting to its validity 
and to the constitutionality of the law, produced the invoice; and when 
it was offered in evidence by the district attorney they objected to its re- 
ception, on the ground that in a suit for forfeiture no evidence can be 
compelled from the claimants themselves, and also that the statute, so 
far as it compels production of evidence to be used BE RIBS the claim- 
ants, is unconstitutional and void. 
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The evidence being received and the trial closed, the jury found 
a verdict for the United States, condemning the thirty-five cases of 
glass which were seized, and judgment of forfeiture was given. This 
judgment was affirmed by the circuit court, and the decision of that court 
is now here for review. 

The clauses of the Constitution, to which it is contended that these 
laws are repugnant, are the Fourth and Fifth Amendments. The Fourth 
declares: ‘‘The right of the people to be secure in their persons, houses, 
papers and effects, against unreasonable searches and seizures, shall not 
be violated; and no warrants shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.’’ The fifth article, 
amongst other things, declares that no person ‘‘shall be compelled in any 
criminal case to be a witness against himself.’’ 

But, in regard to the Fourth Amendment, it is contended that, what- 
ever might have been alleged against the constitutionality of the Acts of 
1863 and 1867, that of 1874, under which the order in the present case 
was made, is free from constitutional objection, because it does not au- 
thorize the search and seizure of books and papers, but only requires 
the defendant or claimant to produce them. That is so; but it declares 
that if he does not produce them, the allegations which it is affirmed 
they will prove shall be taken as confessed. This is tantamount to com- 
pelling their production ; for the prosecuting attorney will always be sure 
to state the evidence expected to be derived from them as strongly as the 
case will admit of. It is true that certain aggravating incidents of actual 
search and seizure, such as forcible entry into a man’s house and search- 
ing amongst his papers, are wanting; and to this extent the proceeding 
under the Act of 1874 is a mitigation of that which was authorized by the 
former Acts; but it accomplishes the substantial object of those Acts in 
forcing from a party evidence against himself. It is our opinion, there- 
fore, that a compulsory production of a man’s private papers to estab- 
lish a criminal charge against him or to forfeit his property is within 
the scope of the Fourth Amendment to the Constitution, in all cases in 
which a search and seizure would be; because it is a material ingredient 
and effects the sole object and purpose of search and seizure. 

The principal question, however, remains to be considered. Is a 
search and seizure or, what is equivalent thereto, a compulsory produc- 
tion of a man’s private papers, to be used in evidence against him in 
a proceeding to forfeit his property for alleged fraud against the rev- 
enue laws—is such a proceeding for such a purpose an ‘“‘unreasonable 
search and seizure’’ within the meaning of the Fourth Amendment of 
the Constitution? Or is it a legitimate proceeding? It is contended by 
the counsel for the Government that it is a legitimate proceeding, sanc- 
tioned by long usage and the authority of judicial decision. No doubt 
long usage, acquiesced in by the courts, goes a long way to prove that 
there is some plausible ground or reason for it, in the law or in the his- 
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torical facts which have imposed a particular construction of the law fav- 
orable to such usage. It is a maxim that Consuetudo est optimus inter- 
pres legum; and another maxim that Contemporanea expositio est optima 
et fortissima in lege. But we do not find any long usage or any contem- 
porary construction of the Constitution which would justify any of the 
Acts of Congress now under consideration. 

In order to ascertain the nature of the proceedings intended by the 
Fourth Amendment to the Constitution under the terms ‘‘unreasonable 
searches and seizures,’’ it is only necessary to recall the contemporary 
or then recent history of the controversies on the subject, both in this 
country and in England. The practice had obtained in the Colonies, of 
issuing writs of assistance to the revenue officers, empowering them, in 
their discretion, to search suspected places for smuggled goods, which 
James Otis pronounced ‘‘the worst instrument of arbitrary power, the 
most destructive of English liberty and the fundamental principles of 
law, that ever was found in an English law book’’; since they placed 
““the liberty of every man in the hands of every petty officer.’’ This was 
in February, 1761, in Boston, and the famous debate in which it oc- 
curred was perhaps the most prominent event which inaugurated the re- 
sistance of the colonies to the oppressions of the mother country. ‘‘Then 
and there,’’ said John Adams, ‘‘then and there was the first scene of the 
first act of opposition to the arbitrary claims of Great Britain. Then 
and there the child Independence was born.’’ 

[The Court here refers to the repudiation by the English courts and 
by the House of Commons of use of ‘‘general warrants’’ in connection 
with the controversy between the English Government and John Wilkes; 
and it deseribes Lord Camden’s ‘‘memorable discussion of the subject’’ 
in the ease of Entick v. Carrington, 19 Howell State Trials, 1029.] 

As every American statesman, during our revolutionary and forma- 
tive period as a nation, was undoubtedly familiar with this monument 
of English freedom, and considered it as the true and ultimate expres-. 
sion of constitutional law, it may be confidently asserted that its prop- 
ositions were in the minds. of those who framed the Fourth Amendment 
of the Constitution, and were considered as sufficiently explanatory of 
what was meant by unreasonable searches and seizures. We think, 
therefore, it is pertinent to the present subject of discussion to quote 
somewhat largely from this celebrated judgment. : 

[Lengthy quotations are here given from Lord Camden’s opinion in 
Entick v. Carrington. ] 

The principles laid down in this opinion affect the very essence of 
constitutional! liberty and security. They reach farther than the concrete 
form of the case then before the court, with its adventitious circum- 
stances; they apply to all invasions, on the part of the Government and 
its employees, of the sanctity of a man’s home and the privacies of life. 
It is not the breaking of his doors and the rummaging of his drawers that 
constitutes the essence of the offense; but it is the invasion of his inde- 
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feasible right of personal security, personal liberty and private property, 
where that right has never been forfeited by his conviction of some pub- 
lic offense; it is the invasion of this sacred right which underlies and 
constitutes the essence of Lord Camden’s judgment.. Breaking into a 
house and opening boxes and drawers are circumstances of aggravation ; 
but any forcible and compulsory extortion of*a man’s own testimony 
or of his private papers to be used as evidence to convict him of erime or 
to forfeit his goods is within the condemnation of that judgment. In 
this regard the Fourth and Fifth Amendments run almost into each 
other. 

We have already noticed the intimate relation between the two Amend- 
ments. They throw great light on each other. For the ‘‘ unreasonable 
searches and seizures’’ condemned in the Fourth Amendment are almost 
always made for the purpose of compelling a man to give evidence against 
himself, which in criminal cases is condemned in the Fifth Amendment; 
and compelling a man ‘‘in a criminal case to be a witness against him- 
self,’’? which is condemned in the Fifth Amendment, throws light on the 
question as to what is an ‘‘unreasonable search and seizure’’ within the 
meaning of the Fourth Amendment. And we have been unable to per- 
ceive that the seizure of a man’s private books and papers to be used in 
evidence against him is substantially different from compelling him to be 
a witness against himself. We think it is within the clear intent and 
meaning of those terms. We are also clearly of opinion that proceedings 
instituted for the purpose of declaring the forfeiture of a man’s property 
by reason of offenses committed by him, though they may be civil in 
form, are in their nature criminal. . . . If the government prosecutor 
elects to waive an indictment and to file a civil information against the 
claimants (that is, civil in form) can he by this device take from the pro- 
ceeding its criminal aspect and deprive the claimants of their immunities 
as citizens, and extort from them a production of their private papers, or, 
as an alternative a confession of guilt? This cannot be. . . . Though 
the proceeding in question is devested of many of the aggravating inci- 
dents of actual search and seizure, yet, as before said, it contains their 
substance and essence, and effects their substantial purpose. It may be 
that it is the obnoxious thing in its mildest and least repulsive form; but 
illegitimate and unconstitutional practices get their first footing in that 
way, namely : by silent approaches and slight deviations from legal modes 
of procedure. This can only be obviated by adhering to the rule that 
constitutional provisions for the security of person and property should 
be liberally construed. A close and literal construction deprives them of 
half their efficacy and leads to gradual depreciation of the right, as if it 
consisted more in sound than in substance. It is the duty of courts to be 
watchful for the constitutional rights of the citizen, and against any 
stealthy encroachments thereon. Their motto should be obsta principuis. 
We have no doubt that the legislative body is actuated by the same mo- 
tives; but the vast accumulation of public business brought before it 
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sometimes prevents it, on a first presentation, from noticing objections 
which become developed by time and the practical application of the 
objectionable law. 

We think that the notice to produce the invoice in this case, the order 
by virtue of which it was issued, and the law which authorized the order, 
were unconstitutional and void, and that the inspection by the district 
attorney of said invoice, when produced in obedience to said notice, and 
its admission in evidence by the court, were erroneous and unconstitu- 
tional proceedings. ; 

We are of opinion, therefore, that the judgment of the Circuit Court 
should be reversed, and the cause remanded, with directions to award a 
new trial; and it is so ordered. 


Separate opinion by Mr. Justice Mrmr: 

I concur in the judgment of the court, reversing that of the Circuit 
Court, and in so much of the opinion of this court as holds the fifth sec- 
tion of the Act of 1874 void as applicable to the present case. 

I am of opinion that this is a criminal case within the meaning of that 
clause of the Fifth Amendment to the Constitution of the United States 
which declares that no person ‘‘shall be compelled in any criminal case 
to be a witness against himself.’’ : 

But this being so, there is no reason why this court should assume that 
the action of the court below, in requiring a party to produce certain 
papers as evidence on the trial, authorizes an unreasonable search or 
seizure of the house, papers or effects of that party. 

While the framers of the Constitution had their attention drawn, no 
doubt, to the abuses of this power of searching private houses and seiz- 
ing private papers, as practised in England, it is obvious that they only 
intended to restrain the abuse, while they did not abolish the power. 
Hence it is only unreasonable searches and seizures that are forbidden 
and the means of securing this protection was by abolishing searches. 
under warrants, which were called general warrants, because they au- 
thorized searches in any place for anything. 


BROWN v. WALKER. 
161 U. S. 591, 16 S. Ct. 644, 40 L. Ed. 819 (1896). 


Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

[The grand jury of the United States District Court having under 
investigation charges against a railway that it had granted discrimina- 
tory rates and rebates, the appellant Brown, who was an officer of the 
railway, was summoned as a witness, but declined to answer questions as 
to the pending accusations on the ground that ‘‘my answer would tend to 
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accuse and incriminate myself.’’ The District Court having committed 
him for contempt, under custody of a United States marshal, J. W. 
Walker, he petitioned the Circuit Court for a writ of habeas corpus. 
Upon hearing the writ was dismissed and the prisoner remanded to cus- 
tody. 70 Fed. 46. He then appealed. | 


Mr. Justice Brown . . . delivered the opinion of the court. 

This case involves an alleged incompatibility between that clause of 
the Fifth Amendment to the Constitution, which declares that no person 
‘‘shall be compelled in any criminal case to be a witness against him- 
self,’’ and the act of Congress of February 11, 1893, c. 83, 27 Stat. 443, 
which enacts that ‘‘no person shall be excused from attending and tes- 
tifying or from producing books, papers, tariffs, contracts, agreements, 
and documents before the Interstate Commerce Commission or in obedi- 
ence to the subpcena of the commission, . . . on the ground or for 
the reason that the testimony or evidence, documentary or otherwise, re- 
quired of him, may tend to criminate him or subject him to a penalty or 
forfeiture. But no person shall be prosecuted or subjected to any penalty 
or forfeiture for or on account of any transaction, matter, or thing con- 
cerning which he may testify, or produce evidence, documentary or 
otherwise, before said Commission, or in obedience to its subpcna or the 
subpcena of either of them, or in any such case or proceeding.’’ 

The act is supposed to have been passed in view of the opinion of 
this court in Counselman v. Hitchcock, 142 U. 8S. 547, to the effect that 
section 860 of the Revised Statutes, providing that no evidence given by 
a witness shall be used against him, his property or estate, in any man- 
ner, in any court of the United States, in any criminal proceeding, did 
not afford that complete protection to the witness which the amendment 
was intended to guarantee. The gist of that decision is contained in the 
following extracts from the opinion of Mr. Justice Blatchford (pp. 564, 
585), referring to section 860: ‘‘It could not, and would not, prevent 
the use of his testimony to search out other testimony to be used in 
evidence against him or his property, in a criminal proceeding im such 
court. It could not prevent the obtaining and the use of witnesses and 
evidence which should be attributable directly to the testimony he might 
give under compulsion, and on which he might be convicted, when other- 
wise, and if he had refused to answer, he could not possibly have been 
convicted.’’ And again: ‘‘We are clearly of opinion that no statute 
which leaves the party or witness subject to prosecution, after he an- 
swers the criminating question put to him, can have the effect of sup- 
planting the privilege conferred by the Constitution of the United States. 
Section 860 of the Revised Statutes does not supply a complete protec- 
tion from all the perils against which the constitutional prohibition was 
designed to guard, and is not a full substitute for that prohibition. In 
view of the constitutional provision, a statutory enactment, to be valid, 
must afford absolute immunity against future prosecutions for the of- 
fence to which the question relates.’’ 
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The inference from this language is that, if the statute does afford such 
immunity against future prosecution, the witness will be compellable 
to testify. . . . To meet this construction of the constitutional provi- 
sion, the act in question was passed, exempting the witness from any 
prosecution on account of any transaction to which he may testify. The 
case before us is whether this sufficiently satisfies the constitutional guar- 
anty of protection. 

The clause of the Constitution in question is obviously susceptible of 
two interpretations. If it be construed literally, as authorizing the wit- 
ness to refuse to disclose any fact which might tend to incriminate, dis- 
grace or expose him to unfavorable comments, then as he must necessarily 
to a large extent determine upon his own conscience and responsibility 
whether his answer to the proposed question will have that tendency 

the -practical result would be, that no one could be compelled 
to testify to a material fact in a criminal case unless he chose to do so, 
or unless it was entirely clear that the privilege was not set up in good 
faith. If, upon the other hand, the object of the provision be to secure 
the witness against a criminal prosecution, which might be aided directly 
or indirectly by his disclosure, then, if no such prosecution be possible— 
in other words, if his testimony operate as a complete pardon for the 
offence to which it relates—a statute absolutely securing to him such im- 
munity from prosecution would satisfy the demands of the clause in 
question. . . . 

The maxim nemo tenetur seipsum accusare had its origin in a protest 
against the inquisitorial and manifestly unjust methods of interrogating 
accused persons, which have long obtained in the continental system, and, 
until the expulsion of the Stuarts from the British throne in 1688, and 
the erection of additional barriers for the protection of the people against 
the exercise of arbitrary power, was not uncommon even in England. 
While the admissions or confessions of the prisoner, when voluntarily 
and freely made, have always ranked high in the scale of incriminating 
evidence, if an accused person be asked to explain his apparent connec- 
tion with a crime under investigation, the ease with which the questions 
put to him may assume an inquisitorial character, the temptation to press 
the witness unduly, to browbeat him if he be timid or reluctant, to push 
him into a corner, and to entrap him into fatal contradictions, which is 
so painfully evident in many of the earlier state trials, notably in those 
of Sir Nicholas Throckmorton, and Udal, the Puritan minister, made 
the system so odious as to give rise to a demand for its total abolition. 
The change in the English criminal procedure in that particular seems 
to be founded upon no statute and no judicial opinion, but upon a gen- 
eral and silent acquiescence of the courts in a popular demand. But, 
however adopted, it has become firmly embedded in English, as well as in 
American jurisprudence. So deeply did the iniquities of the ancient 
system impress themselves upon the minds of the American colonists that 
the States, with one accord, made a denial of the right to question an 
aceused person a part of their fundamental law, so that a maxim, which 
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in England was a mere rule of evidence, became clothed in this country 
with the impregnability of a constitutional enactment. 

Stringent as the general rule is, however, certain classes of cases have 
always been treated as not falling within the reason of the rule, and, 
therefore, constituting apparent exceptions. When examined, these 
eases will all be found to be based upon the idea that, if the testimony 
sought cannot possibly be used as a basis for, or in aid of, a criminal 
prosecution against the witness, the rule ceases to apply, its object being 
to protect the witness himself and no one else—much less that it shall be 
made use of as a pretext for securing immunity to others. 

1. Thus, if the witness himself elects to waive his privilege, as he may 
doubtless do, since the privilege is for his protection and not for that of 
other parties, and discloses his criminal connections, he is not permitted 
to stop, but must go on and make a full disclosure. . ... So, under 
modern statutes permitting accused persons to take the stand in their 
own. behalf, they may be subjected to cross-examination upon their state- 
ments. a 

2. For the same reason if a prosecution for a crime, concerning which 
the witness is interrogated, is barred by the statute of limitations, he is 
compellable to answer. : ‘ 

3. If the answer of the witness may have a tendency to disgrace him 
or bring him. into disrepute, and the proposed evidence be material to the | 
issue on trial, the great weight of authority is that he may be compelled 
to answer, although, if the answer can have no effect upon the case, ex- 
cept so far as to impair the credibility of the witness, he may fall back 
upon his privilege. . . . But even in the latter case, if the answer 
of the witness will not directly show his infamy, but only tend to dis- 
grace him, he is bound to answer. . . . The extent to which the 
witness is compelled to answer such questions as do not fix upon him a 
criminal culpability is within the control of the legislature. 

4. It is almost a necessary corollary of the above propositions that, 
if the witness has already received a pardon, he-cannot longer set up his 
privilege, since he stands with respect to such offence as if it had never 
been committed. . . . 

All of the cases above cited proceed upon the idea that the prohibition 
against his being compelled to testify against himself presupposes a legal 
detriment to the witness arising from‘the exposure. As the object of 
_the first eight amendments to the Constitution was to incorporate into 
the fundamental law of the land certain principles of natural justice 
which had become permanently fixed in the jurisprudence of the mother 
country, the construction given to those principles by the English courts 
is cogent evidence of what they were designed to secure and of the limita- 
tions that should be put upon them. This is but another application of 
the familiar rule that where one State adopts the laws of another, it is 
also presumed to adopt the known and settled construction of those laws 

by the courts of the State from which they are taken. 


2 
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‘ The act of Congress in question securing to witnesses immunity from 
prosecution is virtually an act of general amnesty, and belongs to a class 
of legislation which is not uncommon either in England (2 Taylor, Evi- 
dence, § 1455, where a large number of similar acts are collated) or in 
this country. Although the Constitution vests in the President ‘‘ power 
to grant reprieves and pardons for offences against the United States, 
except in cases of impeachment,’’ this power has never been: held to take 
from Congress the power to pass acts of general amnesty, and is ordina- 
rily exercised only in cases of. individuals after conviction, although, as 
was said by this court in Ex parte Garland, 4 Wall. 333, 380, ‘‘it extends 
to every offence known to the law, and may be exercised at any time after 
its commission, either before legal proceedings are taken, or during their 
pendency, or after conviction and judgment.’’.. . . 

If, as was justly observed in the opinion of the court below, witnesses 
standing in Brown’s position were at liberty to set up an immunity from 
testifying, the enforcement of the Interstate Commerce law or other 
analogous acts, wherein it is for the interest of both parties to conceal 
their misdoings, would become impossible, since it is only from the 
mouths of those having knowledge of the inhibited contracts that the 
facts can be ascertained. While the constitutional provision in question 
is justly regarded as one of the most valuable prerogatives of the citizen, 
its object is fully accomplished by the statutory immunity, and we are, 
therefore, of opinion that the witness was compellable to answer, and that 
the judgment of the court below must be affirmed. 


Mr. Justice Sumas, with whom concurred Mr. Justice Gray and Mr. 
JUSTICE WHITE, dissenting. . .. 


Mr. Justice Fieup dissenting. . .. 


Nore.—In Hale v. Henkel, 201 U. S. 43, 26 S. Ct. 370, 50 L. Ed. 652 (1906), in- 
volving’a subpoena ordering Hale, as secretary, to produce the papers of a corpora- 
tion prosecuted for violation of the Sherman Act, the Court held that the privilege 
of a person in a criminal case not to be a witness against himself could not be 
set up as the privilege of the corporation. ‘‘ While an individual,’’ said the Court, 
‘‘may lawfully refuse to answer incriminating questions unless protected by an 
immunity statute, it does not follow that a corporation, vested with special privileges 
and franchises, may refuse to show its hand when charged with an abuse of such 
privileges.’?’ Under the circumstances, however, the Court held that the general 
subpoena amounted to an unreasonable search forbidden by the Fourth Amendment. 
Two of the concurring Justices and two dissenting Justices were of the opinion that 
corporations were not included in the words ‘‘people’’ or ‘‘persons’’ as used in the 
Fourth Amendment, 

In Weeks v. United States, 232 U. S. 383, 34 8. Ct. 341, 58 L. Ed. 652 (1914), 
involving the search of the defendant’s room by a federal marshal and the admis- 
sion in evidence of private papers showing the connection of the defendant with a 
lottery, the Court held that ‘‘prejudicial error was committed’? when the lower 
court refused the application of the defendant for the return of the letters and 
permitted their use in evidence. 


526 Cases on ConstTITUTIONAL LAW 


It should be observed that the bar to subsequent prosecution created by Congress 
as a means to enforce testimony, otherwise not obtainable under the rule against 
self-incrimination, does not protect the person giving the evidence from having the 
same evidence used against him in a state court before which he is being tried for 
an offense against State law. See United States v. Murdock, 284 U. S. 141, 52 S. 
Ct. 63, 76 L. Ed. 210 (1931). Compare the interpretation of the provision against 
double jeopardy, below, p. 539. . 

For the relation between self-incrimination and the guarantee of ‘‘due process’’ 
under the Fourteenth Amendment, sce post, p. 845. 


SILVERTHORNE LUMBER CO. v. UNITED STATES. 
251 U. S. 385, 40 8. Ct. 182, 64 L. Ed. 319 (1920). 


Error to the District Court of the United States for the Western Dis- 
trict of New York. 


Mr. Justich Houmes delivered the opinion of the court. 

This is a writ of error brought to reverse a judgment of the District 
Court fining the Silverthorne Lumber Company two hundred and fifty 
dollars for contempt of court and ordering Frederick W. Silverthorne to 
be imprisoned until he should purge himself of a similar contempt. The 
contempt in question was a refusal to obey subpcenas and an order of 
Court to produce books and documents of the company before the grand 
jury to be used in regard to alleged violation of the statutes of the 
United States by the said Silverthorne and his father. One ground of 
the refusal was that the order of the court infringed the rights of the 
parties under the Fourth Amendment of the Constitution of the United 
States. 

The facts are simple. An indictment upon a single specific charge hav- 
ing been brought against the two Silverthornes mentioned, they both were 
arrested at their homes early in the morning of February 25, 1919, and 
were detained in custody a number of hours. While they were thus de- 
tained representatives of the Department of Justice and the United 
States marshal without a shadow of authority went to the office of their 
company and made a clean sweep of all the books, papers and documents 
found there. All the employees were taken or directed to go to the office 
of the District Attorney of the United States to which also the books, &c., 
were taken at once. An application was made as soon as might be to the 
District Court for a return of what thus had been taken unlawfully. It 
was opposed by the District Attorney so far as he had found evidence 
against the plaintiffs in error, and it was stated that the evidence so ob- 
tained was before the grand jury. Color had been given by the District 
Attorney to the approach of those concerned in the act by an invalid sub- 
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pena for certain documents relating to the charge in the indictment then 
on file. Thus the. case is not that of knowledge acquired through the 
wrongful act of a stranger, but it must be assumed that the Government 
planned or at all events ratified the whole performance: Photographs 
and copies of material papers were made and a new indictment was 
framed based upon the knowledge thus obtained. The District Court or- 
dered a return of the originals but impounded the photographs and 
copies. Subpoenas to produce the originals then were served and on the 
refusal of the plaintiffs in error to produce them the Court made an 
order that the subpcenas should be complied with, although it had found 
that all the papers had been seized in violation of the parties’ constitu- 
tional rights. The refusal to obey this order is the contempt alleged. 
The Government now, while in form repudiating and condemning the 
illegal seizure, seeks to maintain its right to avail itself of the knowledge 
obtained by that means which otherwise it would not have had. 

The proposition could not be presented more nakedly. It is that al- 
though of course its seizure was an outrage which the Government. now 
regrets, it may study the papers before it returns them, copy them, and 
then may use the knowledge that it has gained to call upon the owners 
in a more regular form to produce them; that the protection of the Con- 
stitution covers the physical possession but not any advantages that the 
Government can gain over the object of its pursuit by doing the forbid- 
den act.. Weeks v. United States, 232,U. S. 383, to be sure, had estab- 
lished that laying the papers directly before the grand jury, was un- 
warranted, but it is taken to mean only that two steps are required 
instead of one. In our opinion such is not the law. It reduces the Fourth 
Amendment to a form of words. 232 U.S. 393. The essence of a provi- 
sion forbidding the acquisition of evidence in a certain way is that not 
merely evidence so acquired shall not be used before the court but that 
it shall not be used at all. Of course this does not mean that the facts 
thus obtained become sacred and inaccessible. If knowledge of them is 
gained from an independent source they may be proved like any others, 
but the knowledge gained by the Government’s own wrong cannot be 
used by it in the way proposed. The numerous decisions, like Adams v. 
New York, 192 U. 8S. 585, holding that a collateral inquiry into the mode 
in which evidence has been got will not be allowed when the question is 
raised for the first time at the trial, are no authority in the present pro- 
ceeding, as is explained in Weeks v. United States, 232 U. S. 383, 394, 
395. Whether some of those decisions have gone too far or have given 
wrong reasons it is unnecessary to inquire; the principle applicable to 
the present case seems to us plain. It is stated satisfactorily in Flagg v. 
United States, 233 Fed. Rep. 481, 483. In Linn v. United States, 251 
Fed. Rep. 476, 480, it was thought that a different rule applied to a cor- 
poration on the ground that it was not privileged from producing its 
books and papers. But the rights of a corporation against unlawful 
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search and seizure are to be protected even if the same result might have 
been achieved in a lawful way. 
Judgment reversed. 


Tue Cymer Justice [Wuire] and Mr. Justice Pirney dissent. 


BURDEAU v. McDOWELL. 


256 U. S. 465, 41 S. Ct. 574, 65 L. Ed. 1048 (1921). 


Appeal from the District Court of the United States for the Western 
District of Pennsylvania. 

[The office of the petitioner McDowell was entered by representatives 
of a company by which he had been employed but which had dismissed 
him for alleged fraudulent conduct. They broke the’ locks on his private 
desk, blew open the doors of his private safes, abstracted his private 
papers and delivered them to the Department of Justice for use in in- 
vestigation of a charge of fraudulent use of the mail. The petitioner 
stated that Burdeau, special assistant to the Attorney General, intended 
to submit these papers to the grand jury in violation of his rights under 
the Fourth and Fifth Amendments, and he therefore asked the court 
to order their return to him. At the close of the testimony the District 
Judge stated that it did not appear that any representative of the United 
States was in any way concerned with the theft of the petitioner’s papers. 
Nevertheless he said that ‘‘the Government should not use stolen prop- 
erty for any purpose after demand made for its return,’’ and he ordered 
the papers to be held in the custody of the clerk of court and restrained 
all representatives of the Department of Justice from presenting to 
the grand jury or any judicial tribunal the papers or copies of them or 
any evidence obtained from an inspection of them. Burdeau appealed. ] 


Mr. Justice Day delivered the opinion of the court. : 

We do not question the authority of the court to control the disposition 
of the papers, and come directly to the contention that the constitutional 
rights of the petitioner were violated by their seizure, and that having 
subsequently come into the possession of the prosecuting officers of the 
Government, he was entitled to their return. 

The Fourth Amendment gives protection anther unlawful searches 
and seizures, and as shown in the previous cases, its protection applies 
to governmental action. Its origin and history clearly show that it was 
intended as a restraint upon the activities of sovereign authority, and 
was not intended to be a limitation upon other than governmental agen- 
cies; as against such authority it was the purpose of the Fourtn Amend- 
ment to secure the citizen in the right of unmolested occupation of his 
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dwelling and the possession of his property, subject to the right of sei- 
zure by process duly issued. 

In the present ease the record clearly shows’ that no official of the Fed- 
eral Government had anything to do with the wrongful seizure of the 
petitioner’s property, or any knowledge thereof until several months 
after the property had been taken from him and was in the possession 
of the Cities Service Company. It is manifest that there was no invasion 
of the security afforded by the Fourth Amendment against unreasonable 
search and seizure, as whatever wrong was done was the act of individ- 
uals in taking the property of another. A portion of the property so 
taken and held was turned over to the prosecuting officers of the Federal 
Government. We assume that petitioner has an unquestionable right of 
redress against those who illegally and wrongfully took his private prop- 
erty under the circumstances herein disclosed, but with such remedies 
we are not now concerned. 

The Fifth Amendment, as its terms import is intended to secure the 
citizen from compulsory testimony against himself. It protects from ex- 
torted confessions, or examinations in court proceedings by compulsory 
methods. 

The exact question to be decided here is: May the Government retain 
incriminating papers, coming to it in the manner described, with a view 
to their use in a subsequent investigation by a grand jury where such 
papers will be part of the evidence against the accused, and may be used 
against him upon trial should an indictment be returned? 

We know of no constitutional principle which requires the Govern- 
ment to surrender the papers under such circumstances. Had it learned 
that such ineriminatory papers tending to show a violation of federal 
law, were in the hands of a person other than the accused, it having had 
no part in wrongfully obtaining them, we know of no reason why a sub- 
pena might not issue for the production of the papers as evidence. Such 
production would require no unreasonable search or seizure, nor would 
it amount to compelling the accused to testify against himself. 

The papers having come into the possession of the Government with- 
out a violation of petitioner’s rights by governmental authority, we see 
no reason why the fact that individuals, unconnected with the Govern- 
ment, may have wrongfully taken them, should prevent them from being 
held for use in prosecuting an offense where the documents are of an 
incriminatory character. 

It follows that the District Court erred in making the order appealed 
; from, and the same is-reversed. 


Mr. JusTICE BRANDEIS dissenting, with whom.Mr. Justice Houmers 
concurs. 

Plaintiff’s private papers were stolen. The thief, to further his own 

ends, delivered them to the law officer of the United States. He, know- 
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ing them to have been stolen, retains them for use against the plaintiff. 
Should the court permit him to do so? ~ 

That the court would restore the papers to plaintiff if they were still 
in the thief’s possession is not questioned. That it has power to control 
the disposition of these stolen papers, although they have passed into 
the possession of the law officer, is also not questioned. But it is said that 
no provision of the Constitution requires their surrender and that the 
papers could have been subpenaed. This may be true. Still I cannot 
believe that action of a public official is necessarily lawful, because it 
does not violate constitutional prohibitions and because the same result 
might have been attained by other and proper means. At the foundation 
of our civil liberty lies the principle which denies to government officials 
an exceptional position before the law and which subjects them to the 
same rules of conduct that are commands to the citizen. And in the 
development of our liberty insistence upon procedural regularity has 
been a large factor. Respect for law will not be advanced by resort, in 
its enforcement, to means which shock the common man’s sense of de- 
eeney and fair play. 

Nore.—The enforcement of the Prohibition amendment, which came into force 
January 29, 1919, gave rise to numerous cases involving the constitutional guaran- 
tees against unreasonable searches and seizures and against self-incrimination. In 
Carroll v. United States, 267 U. S. 132, 45 S. Ct. 280, 69 L. Ed. 543 (1925), involy- 
ing the arrest without warrant of a person believed by the arresting officer to be 
engaged at the time in the transportation of intoxicating liquor from Canada into 
the United States, together with a search without warrant of the automobile being 
driven by Carroll, the Court held that the search of the automobile was justified by 
the fact that the arresting officer had reason, based upon previous occurrences, to 
believe that the automobile was actually being used as a means for the transporta- 
tion of the prohibited liquor. An automobile in actual use is, therefore, not in the 
class of a ‘‘place’’ which can only be searched after a warrant has been issued 
describing it. 

In Agnello v. United States, 269 U. S. 20, 46 S. Ct. 4, 70 L. Ed. 145 (1925), it 
was held that the right of an officer, incident to the arrest of a person, to search his 
person and the premises upon which the arrest is made, for weapons and other 
things used in connection with the offense charged, does not extend to the search 
of premises located several blocks distant from the place where the arrest is made. 

In Marron v. United States, 275 U. S. 192, 48 S. Ct. 74, 72 L. Ed. 231 (1927) 
involving the conviction of Marron and others for violation of the National Prohibi- 
tion Act and a petition by the defendant that a ‘‘ledger and certain bills’’ were put 
in evidence against him after having been obtained by an illegal search and seizure, 
the court held that a search warrant particularly describing the things to be seized 
as ‘‘intoxicating liquors and articles for their manufacture?’ could not be extended 


to include the ledger and bills; but inasmuch as certain associates of the defendant * 


were arrested for a crime which was being committed in the presence of the officers 
of justice ‘‘they had a right without a warrant contemporaneously to search the 
place in order to find and seize the things used to carry on the criminal enterprise.’?’ 

The important question of the constitutionality of ‘‘wire-tapping’’ was next to 
come before the Court. 
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OLMSTEAD v. UNITED STATES. 
277 U. S. 438, 48 S. Ct. 564, 72 L. Ed. 944 (1928). 


Mr. Cuter Justice Tart delivered the opinion of the court. 

These cases are here by certiorari from the Circuit Court of Appeals 
for the Ninth Circuit. 19 F. (2d) 842, 53 A. L. R. 1472, and 19 F. (2d) 
850. The petition in No. 493 was filed August 30, 1927; in Nos. 532 and 
533, September 9, 1927. They were granted with the distinct limitation 
that the hearing should be confined to the single question whether the 
use of evidence of private telephone conversations between the defend- 
ants and others, intercepted by means of wire tapping, amounted to a 
violation of the Fourth and Fifth Amendments. 

The petitioners [Olmstead et al.] were convicted in the District Court 
for the Western District of Washington of a conspiracy to violate the 
National Prohibition Act by unlawfully possessing, transporting and 
importing intoxicating liquors and maintaining nuisances, and by sell- 
ing intoxicating liquors. Seventy-two others, in addition to the peti- 
tioners, were indicted. Some were not apprehended, some were acquitted, 
and others pleaded guilty. 

The evidence in the records discloses a conspiracy of amazing magni- 
tude to import, possess, and sell liquor unlawfully. 

Olmstead was the leading conspirator and the general manager of the 
business. , 3 

One of the chief men was always on duty at the main office to receive 
orders by the telephones and to direct their filling by a corps of men 
stationed in another room—the ‘‘bull pen.’’ The call numbers of the 
telephones were given to those known to be likely customers. At times 
the sales amounted to 200 cases of liquor per day. 

The information which led to the discovery of the conspiracy and its 
nature and extent was largely obtained by intercepting messages on 
the telephones of the conspirators by four federal prohibition officers. 
Small wires were inserted along the ordinary telephone wires from the 
residences of four of the petitioners and those leading from the chief 
office. The insertions were made without trespass upon any property 
of the defendants. They were made in the basement of the large office 
. building. The taps from house lines were made in the streets near the 
houses. 

The gathering of evidence continued for many months. Conversa- 
tions of the conspirators, of which refreshing stenographic notes were 
currently made, were testified to by the government witnesses. They 
revealed ‘the large business transactions of the partners and their sub- 
ordinates. Men at the wires heard the orders given for liquor by cus- 
tomers and the acceptances; they became auditors of the conversations 
_ between the partners. All this disclosed the conspiracy charged in the 
indictment. Many of the intercepted conversations were not merely re- 
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ports, but parts of the criminal acts. The evidence also disclosed the 
difficulties to which the conspirators were subjected, the reported news 
of the capture of vessels, the arrest of their men, and the seizure of cases 
of liquor in garages and other places. It showed the dealing by Olm- 
stead, the chief conspirator, with members of the Seattle police, the mes- 
sages to them which secured the release of arrested members of the 
conspiracy, and also direct promises to officers of payments as soon as 
opportunity offered. : 

There is no room in the present case for applying the Fifth Amend- 
ment, unless the Fourth Amendment was first violated. There was no 
evidence of compulsion to induce the defendants to talk over their 
many telephones. They were continually and voluntarily transacting 
business without knowledge of the interception. Our consideration must 
be confined to the Fourth Amendment. 

The striking outcome of the Weeks Case and those which followed it 
was the sweeping declaration that the Fourth Amendment, although 
not referring to or limiting the use of evidence in court, really forbade 
its introduction, if obtained by government officers through a violation 
of the amendment. Theretofore many had supposed that under the 
ordinary common-law rules, if the tendered evidence was pertinent, 
the method of obtaining it was unimportant. This was held by the 
Supreme Judicial Court of Massachussetts in Commonwealth v. Dana, 
2 Mete. 329, 337. There it was ruled that the only remedy open to a 
defendant whose rights under a state constitutional equivalent of the 
Fourth Amendment had been invaded was by suit and judgment for 
damages, as Lord Camden held in Entick v. Carrington, 19 Howell 
State Trials, 1029. Mr. Justice Bradley made effective use of this case 
in Boyd v. United States. But in the Weeks Case, and those which 
followed, this court decided with great emphasis and established as the 
law for the federal courts that the protection of the Fourth Amend- 
ment would be much impaired, unless it was held that not only was the 
official violator of the rights under the amendment subject to action at 
the suit of the injured defendant, but also that the evidence thereby 
obtained could not be received. 

The well-known historical purpose of the Fourth Amendment, directed 
against general warrants and writs of assistance, was to prevent the 
use of governmental force to search a man’s house, his person, his papers, 
and his effects, and to prevent their seizure against his will. This phase 
of the misuse of governmental power of compulsion is the emphasis of 
the opinion of the court in the Boyd Case. This appears, too, in the 
Weeks Case, in the Silverthorne Case, and in the Amos Case. 

Gouled v. United States [255 U. S. 298] carried the inhibition against 
unreasonable searches and seizures to the extreme limit. Its authority 
is not to be enlarged by implication, and must be confined to the pre- 
cise state of facts disclosed by the record. A representative of the In- 
telligence Department of the army, having by stealth obtained admission 
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to the defendant’s office, seized and carried away certain private papers » 
valuable for evidential purposes. This was held an unreasonable search 
and seizure within the Fourth Amendment. A stealthy entrance in such 
circumstances became the equivalent to an entry by force. There was 
actual entrance into the private quarters of defendant and the taking 
away of something tangible. Here we have ny, only of voluntary 
conversations secretly overheard. 

The amendment itself shows that the search is to be of material things 
—the person, the house, his papers, or his effects. The description of 
the warrant necessary to make the proceeding lawful is that it must 
specify the place to be searched and the person or things to be seized. 

It is urged that the language of Mr. Justice Field in Ex parte Jack- 
son, already quoted, offers an analogy to the interpretation of the 
Fourth Amendment in respect of wire tapping. But the analogy fails. 
The Fourth Amendment may have proper application to a sealed letter 
in the mail, because of the constitutional provision for the Postoffice 
Department and the relations between the government and those who 
pay to secure protection of their sealed letters. See Revised Statutes, 
§§ 3978 te 3988, whereby Congress monopolizes the carriage of letters 
and excludes from that business everyone else, and section 3929, which 
forbids any postmaster or other person to open any letter not addressed 
to himself. It is plainly within the words of the amendment to say that 
the unlawful rifling by a government agent of a sealed letter is a search 
and seizure of the sender’s papers or effects. The letter is a paper, an 
effect, and in the custody of a government that forbids carriage, except 
under its protection. 

The United States takes no such care of telegraph or telephone mes- 
sages as of mailed sealed letters. The amendment does not forbid what 
was done here. There was no searching. There was no seizure. The 
evidence was secured by the use of the sense of hearing and that only. 
There was no entry of the houses or offices of the defendants. 

By the invention of the telephone 50 years ago, and its application 

for the purpose of extending communications, one can talk with another 
at a far distant place. 

The language of the amendment cannot be extended and expanded to 
include telephone wires, reaching to the whole world from the defend- 
ant’s house or office. The intervening wires are not part of his house or 
office, any more than are the highways along which they are stretched. 

Justice Bradley, in the Boyd Case, and Justice Clarke, in the Gouled 
Case, said that the Fifth Amendment and the Fourth Amendment were 
to be liberally construed to effect the purpose of the framers of the 
Constitution in the interest of liberty. But that cannot justify enlarge- 
ment of the language employed beyond the possible practical meaning 
of houses, persons, papers, and effects, or so to apply the words search 
and seizure ‘as to forbid hearing or sight. 
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Congress may, of course, protect the secrecy of telephone messages 
by making them, when intercepted, inadmissible in evidence in federal 
criminal trials, by direct legislation, and thus depart from the common 
law of evidence. But the courts may not adopt such a policy by at- 
tributing an enlarged and unusual meaning to the Fourth Amendment. 
The reasonable view is that one who installs-in his house a telephone 
instrument with connecting wires intends to project his voice to those 
quite outside, and that the wires beyond his house, and messages while 
passing over them, are not within the protection of the Fourth Amend- 
ment. Here those who intercepted the projected voices were not in the 
house of either party to the conversation. 

Neither the cases we have cited nor any of the many federal decisions 
brought to our attention hold the Fourth Amendment to have been 
violated as against a defendant, unless there has been an official search 
and seizure of his person or such a seizure of his papers or his tangible 
material effects or an actual physical invasion of his house ‘‘or curtilage’”’ 
for the purpose of making a seizure. 

We think, therefore, that the wire tapping here disclosed did not 
amount to a search or seizure within the meaning of the Fourth Amend- 
ment. 5 
The common-law rule is that the admissibility of evidence is not af- 

fected by the illegality of the means by which it was obtained. 

The rule is supported by many English and American cases. 

It is recognized by this court in Adams v. New York, 192 U.S. 585. The 
Weeks Case announced an exception to the common-law rule by exclud- 
ing all evidence in the procuring of which government officials took part 
by methods forbidden by the Fourth and Fifth Amendments. Many 
state courts do not follow the Weeks Case. People v. Defore, 242 N. Y. 
13. But those who do, treat it as an exception to the general common-law 
rule and required by constitutional limitations. . . . The common- 
law rule must apply in the case at bar. 

Nor can we, without the sanction of congressional enactment, sub- 
scribe to the suggestion that the courts have a discretion to exclude evi- 
dence, the admission of which is not unconstitutional, because unethi- 
cally secured. This would be at variance with the common-law doctrine 
generally supported by authority. There is no case that sustains, nor any 
recognized text-book that gives color to, such a view. Our general ex- 
perience shows that much evidence has always been receivable, although 
not obtained by conformity to the highest ethics. The history of crim- 
inal trials shows numerous cases of prosecutions of oathbound con- 
spiracies for murder, robbery, and other crimes, where officers of the 

‘law have disguised themselves and joined the organizations, taken the 
oaths, and given themselves every appearance of active members engaged 
in the promotion of crime for the purpose of securing evidence. Evi- 
dence secured by such means has always been received. 
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A standard which; would forbid the reception of evidence, if obtained 
by other than nice ethical conduct by government officials, would make 
society suffer and give criminals greater immunity than has been known 
heretofore. In the absence of controlling legislation by Congress, those 
who realize the difficulties in bringing offenders to justice may well 
deem it wise that the exclusion of evidence should be confined to cases 
where rights under the Constitution would be violated by admitting it. 

The statute of Washington, adopted in 1909, provides (Remington 
Compiled Statutes 1922, § 2656-18) that: 


‘‘Every person . . . who shall intercept, read or in any manner 
interrupt or delay the sending of a message over any telegraph or. tele- 
phone line . . . shall be guilty of a misdemeaner.”’ 


This statute does not declare that evidence obtained by such inter- 
ception shall be inadmissible, and by the common law, already referred 
to, it would not be. People v. McDonald, 177 App. Div. 806. Whether 
the state of Washington may prosecute and punish federal officers 
violating this law, and those whose messages were intercepted may 
sue them civilly, is not before us. But clearly, a statute, passed 20 years, 
after the admission of the state into the Union, cannot affect the rules 
of evidence applicable in courts of the United States. Chief Justice 
Taney, in United States v. Reid, 12 How. 361, 363, construing the thirty- 
fourth section of the Judiciary Act, said; 
’ “But it could not be supposed, without very plain words to show it, 
that Congress intended to give to the states the power of prescribing the 
rules of evidence in trials for offenses against the United States. For 
this construction. would in effect place the criminal jurisprudence of one 
sovereignty under the control of another.’’ See, also, Withaup v. United 
States, 127 F. 530, 534. 

The judgments of the Cireuit Court of Appeals are affirmed. The 
mandates will go down forthwith under rule 31. 

Affirmed. 


Mr. Justice Hous, dissenting. 

My Brother Brandeis has given this case so exhaustive an examination 
that I desire to add but a few words. While I do not deny it, I am not 
prepared to say that the penumbra of the 4th and 5th Amendments 
covers the defendant, although I fully agree that courts are apt to err 
by sticking too closely to the words of a law where those words import 
a policy that goes beyond them. Gooch v. Oregon Short Line R. Co., 258 
U.S. 22, 24. But I think, as Mr. Justice Brandeis says, that, apart from 
the Constitution, the government ought not to use evidence obtained, 
and only obtainable, by a criminal act. There is no body of precedents 
by which we are bound, and which confines us to logical deduction, from 
established rules. Therefore, we must consider the two objects of desire 
both of which we cannot have and make up our minds which to choose. 
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It is desirable that criminals should be detected, and to that end that 
all available evidence should be used. It also is desirable that the gov- 
ernment should not itself foster and pay for other crimes, when they 
are the means by which the evidence is to be obtained. If it pays its 
officers for having got evidence by crime I do not see why it may not 
as well pay them for getting it in the same way, and I can attach no 
importance to protestations of disapproval if it knowingly accepts and 
pays and announces that in future it will pay for the fruits. We have to 
choose, and for my part I think it a less evil that some criminals should 
escape than that the government should play an ignoble part. 

For those who agree with me, no distinction can be taken between the 
government as prosecutor and the government as judge. If the existing 
code does not permit district attorneys to have a hand in such dirty 
business, it does not permit the judge to allow such iniquities to suc- 
ceed. See Silverthorne Lumber Co. y. United States, 251 U. S. 385. 
And if all that I have said so far be accepted, it makes no difference 
that in this case wire tapping is made a crime by the law of the state, 
not by the law of the United States. It is true that a state cannot make 
rules of evidence for courts of the United States, but the state has au- 
thority over the conduct in question, and I hardly think that the United 
States would appear ‘to greater advantage when paying for an odious 
crime against state law than when inciting to the disregard of its own. 
I am aware of the often repeated statement that in a criminal proceed- 
ing the court will not take notice of the manner in which papers offered 
in evidence have been obtained. But that somewhat rudimentary mode 
of disposing of the question has been overthrown by Weeks v. United 
States, 232 U. S. 388, and the cases that have followed it. I have said 
that we are free to choose between two principles of policy. But if we 
are to confine ourselves to precedent and logic, the reason for excluding 
evidence obtained by violating the Constitution seems to me logically to 
lead to excluding evidence obtained by a crime of the officers of the law. 


Mr. JustTIcE BRANDEIS, dissenting. ‘ 

The government makes no attempt to defend the methods employed 
by its officers. Indeed, it concedes that if wire-tapping can be deemed 
a search and seizure within the 4th Amendment, such wire-tapping as 
was practised in the case at bar was an unreasonable search and seizure, 
and that the evidence thus obtained was inadmissible. But it relies on 
the language of the Amendment; and it claims that the protection given 
thereby cannot properly be held to include a telephone conversation. 


When the 4th and 5th Amendments were adopted, ‘‘the form that 
evil had theretofore taken’’ had been necessarily simple. Force and - 
violence were then the only means known to man by which a government 
could directly effect self-incrimination. It could compel the individual 
to testify—a compulsion effected, if need be, by torture. It could secure 
possession of his papers and other articles incident to his private life— 
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a seizure effected, if need be, by breaking and entry. Protection against 
such invasion of ‘‘the sanctities of a man’s home and the privacies of 
life’’ was provided in the 4th and 5th Amendments, by specific language. 
Boyd v. United States, 116 U. S. 616, 6380. But ‘‘time works changes, 
brings into existence new conditions and purposes.’’ Subtler and more 
far-reaching means of invading privacy have become available to the 
government. Discovery and invention have made it possible for the 
government, by means far more effective than stretching upon the rack, 
to obtain disclosure in court of what is whispered in the closet. : 

Applying to the 4th and 5th Amendments the established rule of con- 
struction, the defendants’ objections to the evidence obtained by a wire- 
tapping must, in my opinion, be sustained. It is, of course, immaterial’ 
where the physical connection with the telephone wires leading into the 
defendants’ premises was made. And it is also immaterial that the in- 
trusion was in aid of law enforcement. Experience should teach us to 
be most on our guard to protect liberty when the government’s purposes 
are beneficent. Men born to freedom are naturally alert to repel in- 
vasion of their liberty by evil-minded rulers. The greatest dangers to 
liberty lurk in insidious encroachment by men of zeal, well-meaning, 
but without understanding. 

Will this court, by sustaining the judgment below, sanction such con- 
duct on the part of the Executive? The governing principle has long 
been settled. It is that a court will not redress a wrong when he who 
invokes its aid has unclean hands. The maxim of unclean hands comes 
from courts of equity. But the principle prevails also in courts of law. 
Its common application is in civil actions between private parties. 
Where the government is the actor, the reasons for applying it are even 
more persuasive.’ Where the remedies invoked are those of the criminal 
law, the reasons are compelling. 

Decency, security, and liberty alike demand that government officials, 
shall be subjected to the same rules of conduct that are commands to 
the citizen. In a government of laws, existence of the government will 
be imperiled if it fails to observe the law scrupulously. Our government 
is the potent, the omnipresent, teacher. For good or for ill, it teaches 
the whole people by its example. Crime is contagious. If the govern- 
ment becomes a law-breaker, it breeds contempt for law; it invites every 
man, to become a law unto himself; it invites anarchy. To declare that 
in the administration of the criminal law the end justifies the means— 
to declare that the government may commit Grimes in order to secure the 
conviction of a private criminal—would bring terrible retribution. 
Against that pernicious doctrine this court should resolutely set its face. 


[Mr. Justice Butter and Mr. Justice Srone also filed dissenting 
opinions. } 


Norse.—in Jones v. Securities and Exchange Commission, 298 U. S. 1, 56 S. Ct. 
654, 80 L. Ed. 1015 (1936), (see ante, p. 323, as to the prevention of fraud in inter- 
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state commerce) the court denied the right of the Commission to issue a subpoena, 
ordering Jones to appear and testify and to produce books and records with respect 
to the alleged fraudulent character of his registration statement, when the statement 
had been withdrawn after filing. The court cited the Boyd case, but based its hold- 
ing not upon specific clauses of the Fourth and Fifth Amendments but upon broad 
principles of constitutional right. The action of the commission, said the court, 
‘¢violates the cardinal precept upon which the constitutional safeguards of personal 
liberty ultimately rest—that this shall be a government of laws—hbecause to the 
precise extent that the mere will of an official or an official body is permitted to take 
the place of allowable official discretion or to supplant the standing law as a rule of 
human conduct, the government. ceases to be one of laws and becomes an autocracy.’’ 
Justice Cardozo, dissenting, with whom Justices Brandeis and Stone concurred, held 
that the ‘‘repentance’’ of the petitioner, Jones, in withdrawing his statement, did 
not excuse him from the inquiry into its alleged fraudulent character. ‘‘To permit 
an offending registrant to stifle an inquiry by precipitate retreat on the eve of his 
exposure is to give immunity to guilt; to encourage falsehood and evasion; to invite 
the cunning and unscrupulous to gamble with detection.’’? Speaking to the general 
principles upon which the majority based its conclusions, he said: 


Appeal is vaguely made to some constitutional immunity, whether express or 
implied is not stated with distinctness. It cannot be an immunity from the 
unreasonable search or seizure of papers or effects: the books and documents of 
the witness are unaffected by the challenged order. It cannot be an immunity 
from impertinent intrusion into matters of strictly personal concern: the intima- 
cies of private business lose their self-regarding quality after they have been 
spread upon official records to induce official action. . . . If the immunity 
rests upon some express provision of the Constitution, the opinion of the court 
does not point us to the article or section. If its source is to be found in some 
impalpable essence, the spirit of the Constitution or the philosophy of govern- 
ment favored by the Fathers, one may take leave to deny that there is anything 
in that philosophy or spirit whereby the signer of a statement filed with a regu- 
latory body to induce official action is protected against inquiry into his own 
purpose to deceive. : 


In Nardone v. United States, 302 U. S. 379, 58 S. Ct. 275, 82 L. Ed. 314 (1937), 
involving the construction of the Federal Communications Act of 1934 (U. S. C. 
Tit. 47, Sec. 605) which provided that ‘‘no person’? should intercept any interstate 
communication by wire or divulge its contents, the court held that, in spite of the 
practice of wire-tapping admittedly engaged in by government officers since the 
Olmstead decision for the purpose of detecting crime, the statute should be strictly 
construed and no exception should be made in favor of officers of the law. ‘‘For 
years,’’ said the court, ‘‘controversy has raged with respect to the morality of the 
practice of wire-tapping by officers to obtain evidence. It has been the view of 
many that the practice involves a grave wrong. In the light of these circumstances 
we think another well recognized principle leads to the application of the statute as 
it is written so as to include within its sweep Federal officers as well as others. 
The principle is that the sovereign is embraced by general words of a statute in- 
tended to prevent injury and wrong.’’ Justices Sutherland and McReynolds dis- 
sented. 

For a discussion of the constitutional issues involved in unreasonable searches 
and seizures and in self-incrimination, see O, K. Fraenkel, Concerning Searches and 
Seizures, 34 Harv. L. Rev. 361 (1921), Recent Developments in the Law of Searches 
and Seizures, 13 Minn. L. Rev. 1 (1928); MeGovney, Self-criminating and Self- 
disgracing Testimony, 5 Iowa L, Bull. 175; Kidd, The Right to Take Finger-prints, 
Measurements and Photographs, 8 Calif. L. Rev. 25; J\ B. Wilson, Attempts to 
Nullify the Fourth and Fifth Amendments to the Constitution, 32 W. Va. L. Q. 
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128; J. E. F. Wood, Scope of Constitutional Immunity Against Searches and 
Seizures, 34 W. Va. L. Q. 1, 1387; E. S. Corwin, The Supreme Court’s Construction 
of the Self-Incrimination Clause, 29 Mich. L. Rev. 1, 191 (1930); J. A. ©. Grant, 
Self-Incrimination in Modern American Law, 5 Temple L. Q. 368 (1931); T. E. 
Atkinson, Admissibility of Evidence Obtained Through Unreasonable Searches and 
Seizures, 25 Col. L. Rev. 11 (1925). 


C. Double Jeopardy; Trial by Jury; Habeas Corpus 


UNITED STATES v. PEREZ. 
9 Wheat. 579, 6 L. Ed. 165 (1824). 


Certificate from the Circuit Court of the United States for the South- 
ern District of New York. 


Story, Justicz, delivered the opinion of the court. F 

The prisoner, Joseph Perez, was put upon trial for a capital offense, 
and the jury, being unable to agree, were discharged by the court from 
giving any verdict upon the indictment, without the consent of the 
prisoner, or of the attorney for the United States. The prisoner’s coun- 
sel, thereupon, claimed his discharge as of right, under these circum- 
stances; and this forms the point upon which the judges were divided. 
The question, therefore, arises, whether the discharge of the jury, by the 
court, from giving any verdict upon the indictment, with which they 
were charged, without the consent of the prisoner, is a bar to any future 
trial for the same offense. If it be, then he is entitled to be discharged 
from custody; if not, then he ought to be held in imprisonment until 
such trial can be had. 

We are of opinion, that the facts constitute no legal bar to a future 
trial. The prisoner has not been convicted or acquitted, and may, again 
be put upon his defense. We think, that in all cases of this nature, the 
law has invested courts of. justice with the authority to discharge a jury 
from giving any verdict, whenever, in their opinion, taking all the cir- 
cumstances into consideration, there is a manifest necessity for the act, 
or the ends of public justice would otherwise be defeated. They are 
to exercise a sound discretion on the subject ; and it is impossible to define 
all the circumstances, which would render it proper to interfere. To be 
sure, the power ought to be used with the greatest caution, under urgent 
circumstances, and for very plain and obvious causes; and in capital 
cases especially, courts should be extremely careful how they interfere 
with any of the chances of life, in favor of the prisoner. But, after all, 
they have the right to order the discharge; and the security which the 
public have for the faithful, sound and conscientious exercise of this dis- 
cretion, rests, in this, as in other cases, upon the responsibility of the 
judges, under their oaths of office. We are aware, that there is some 
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diversity of opinion and practice on this subject, in the American courts; 
but, after weighing the question with due deliberation, we are of opinion, 
that such a discharge constitutes no bar to further proceedings, and gives 
no right of exemption to the prisoner from being again put upon trial. 
A certificate is to be directed to the circuit court, in conformity to his 
opinion. ; 

Crertiricate.—This cause came on, &c. On consideration whereof, it 
is ordered by the court, that it be certified to the circwit court of the dis- 
trict of New York, that, under the circumstances stated in the record, the 
prisoner, Joseph Perez, is not entitled to be discharged from custody, 
and may again be put to trial, upon the indictment found against him, 
and pending in the said court. 


MOORE v. ILLINOIS. 
14 How. 13, 14 L. Ed. 306 (1852). 


This case was brought up from the Supreme Court of the State of Illi- 
nois, by a writ of error issued under the 25th section of the Judiciary 
' Act. 


Mr. Justice GRIER delivered the opinion of the court. 

The plaintiff in error [R. Hels, represented by T. Moore, executor] 
was indicted and convicted under the criminal code of Illinois for ‘‘har- 
boring and secreting a negro slave.’” The record was removed by writ 
of error to the Supreme Court of that State. 

It haS been urged that this act is void, as it subjects the delinquent to 
a double punishment for a single offense. But we think that neither the 
fact assumed in this proposition, nor the inference from it, will be found 
to be correct. » The offenses for which the fourth section of the act [of 
Congress] of 12th February, 1793, subjects the delinquent to a fine of 
five hundred dollars, are different in many respects from those defined 
by the statute of Illinois. , 

But admitting that the plaintiff in error may be liable to an action 
under the act of Congress, for the same acts of harboring and preventing 
the owner from retaking his slave, it does not follow that he would be 
twice punished for the same offense. An offense, in its legal signification, 
means the transgression of a law. A man may be compelled to make 
reparation in damages to the injured party, and be liable also to punish- 
ment for a breach of the public peace, in consequence of the same act; 
and may be said, in common parlance, to be twice punished for the same 
offense. Every citizen of the United States is also a citizen of a State or 
territory. He may be said to owe allegiance to two sovereigns, and may 
be liable to punishment for an infraction of the laws of either. The same 
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act may be an offense or transgression of the laws of both. Thus, an 
assault upon the marshal of the United States, and hindering him in the 
execution of legal process, is a high offense against the United States, 
for which the perpetrator is liable'to punishment; and the same act may 
be also a gross breach of the peace of the State, a riot, assault, or a mur- | 
der, and subject the same person to a punishment, under the State laws, 
for a misdemeanor or felony. That either or both may (if they see fit) 
punish such an offender, cannot be doubted. Yet it cannot be truly 
averred that the offender has been twice punished for the same offense; 
but only that by one act he has committed two offenses, for each of which 
he is justly punishable. He could not plead the punishment by one in 
bar to a conviction by the other; consequently, this court has decided, 
in the case of Fox v. The State of Ohio (5 How. 482), that a State may 
punish the offense of uttering or passing false coin, as a cheat or fraud 
practised on its citizens; and, in the case of the United. States v. Mari- 
gold (9 How. 560), that Congress, in the proper exercise of its authority, 
may punish the same act as an offense against the United States. 

Upon these grounds, we are of opinion that the act of [linois, upon 
which this indictment is founded, is constitutional, and therefore affirm 

the judgment. 
Mr. Justice McLean. . ‘aad 

It is contrary to the nature and genius of our government, to punish 
an individual twice for the same offense. Where the jurisdiction is 
clearly vested in the Federal Government, and’ an adequate punishment 
has been provided by it for an offense, no State, it appears to me, can 
punish the same act. The assertion of such a power involves the right of 
a State to punish all offenses punishable under the act of Congress. 
This would practically disregard, if it did not destroy, this important 
branch of criminal justice, clearly vested in the Federal Government. 
The exercise of such a power by the States would, in effect, be a violation 
of the Constitution of the United States, and the constitution of the re- 
spective States. They all provide against a second punishment for the 
same act. It is no satisfactory answer to this, to say that the States and 
Federal Government constitute different sovereignties, and, consequently, 
may each punish offenders under its own laws. 

It is true, the criminal laws of the Federal and State Governments em- 
anate from different sovereignties; but they operate upon the same 
people, and should have the same end in view. In this ‘respect, the Fed- 
eral Government, though sovereign within the limitation of its powers, 
may, in some sense, be considered as the agent of the States, to provide 
for the general welfare,:by punishing offenses under its own laws within 
its jurisdiction. It is believed that no government, regulated by laws, 
punishes twice criminally the same act. And I deeply regret that our 
government should be an exception to a great principle of action, sanc- 
tioned by humanity and justice. 


' 
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It seems to me it would be as unsatisfactory to an individual as it 
would be illegal, to say to him that he must submit to a second punish- 
ment for the same act, because it is punishable as well under, the State 
laws, as under the laws of the Federal Government. ... . 


Nore.—In this case the Court cites two earlier cases as precedents for the princi- 
ple that the same act may be a violation both of the law of the United States and 
of the law of a State, and may therefore be punished separately as two distinct 
offenses. The reason for the popular interest attending the decision of the instant 
case was the fact that the law of Illinois related to. the intensely partisan issue of 
fugitive slave laws, which were being freely evaded by anti-slavery elements who 
sought to take advantage of every loophole in the law to escape the consequences of 
acts believed to be justified by the moral law. See Warren, The Supreme Court, 
rev. ed. II, 249. |The situation was later paralleled in the evasions of national and 
state prohibition laws. In United States v. Lanza, 260 U. S. 377, 67 L. Ed. 314, 
43 S. Ct. 141 (1922), involving the prosecution in a district court of the United 
States for manufacture, transportation and possession of intoxicating liquor, after 
Lanza had been convicted by the state courts of Washington for the same offense 
in relation to the same liquor, the Court said: 


We have here two sovereignties, deriving power from different sources, 
capable of dealing with the same subject matter within the same. territory. 
Each may, without interference by the other, enact laws to secure prohibition, 
with the limitation that no legislation can give validity to acts prohibited by 
the amendment. Each government, in determining what shall be an offense 
against its.peace and dignity, is exercising its own sovereignty, not that of the 
other. 


The situation above presented must be distinguished from prosecution by either 
sovereignty, federal or state, for two distinct offenses arising in connection with the 
same subject matter, e. g., the possession of intoxicating liquor and its subsequent 
sale. See Albrecht v. United States, 273 U. S. 1, 47 S. Ct. 250, 71 L. Ed. 505 
(1927). The test of the absence of identity of the two offenses is the difference in 
the evidence required to sustain the distinct indictments. Morgan v. Devine, 237 
U. 8. 632, 35 S. Ct. 712, 59 L. Ed. 1153 (1915). 

In international relations the general practice has been that a person tried and 
aequitted by the courts of one country will not be put on trial for the same offense 
in another country. See United States v. The Pirates, 5 Wheat. 184, 5 L. Ed. 
64 (1820), where the Court sustained the act of Congress of March 3, 1819, punish- 
ing piracy committed by ‘‘any person or persons whatsoever’? who should after- 
wards come within the United States. . 


EX PARTE MILLIGAN. 


4 Wall. 2, 18 L. Ed. 281 (1866). 


Certificate from the Circuit Court of the United States for the District 
of Indiana. 

[On October 5, 1864, Milligan, a citizen of Indiana who was not then 
and never had been in the military or naval service of the United States, 
was arrested by order of the commander of the military district of 
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Indiana. On October 21, 1864, he was brought before a military com- 
mission convened at Indianapolis by the same commander, tried on 
certain charges and sentenced to be hanged on May 19, 1865. The 
sentence was approved by the President. On January 2, 1865, after 
the proceedings of the military commission had ended, the United States 
Circuit Court met at Indianapolis and empanelled a grand jury, but 
neither that nor any other grand jury found any indictment or made 
any presentment against Milligan. On May 10, 1865, he petitioned the 
United States Circuit Court for a writ of habeas corpus on the ground 
that as he had not been since the beginning of the late Rebellion a resi- 
dent of any of the States whose citizens were making war on the United 
States the military commission had no jurisdiction over him and that 
he had been deprived of his right to a trial by jury as guaranteed to 
him by the Constitution of the United States. He therefore asked that 
he be either turned over to a civil tribunal for trial or discharged from 
custody altogether. The-opinions of the judges of the Circuit Court 
were opposed on three questions which were certified to the Supreme 
Court: 

1st. ‘‘On the facts stated in said petition and exhibits, ought a writ 
of habeas corpus to be issued ?”’ 

2d. ‘‘On the facts stated in said petition and exhibits, ought the 
said Lambdin P. Milligan to be discharged from custody as in said 
petition prayed?’’ 

3d. ‘‘Whether, upon the facts stated in said petition and exhibits, the 
military commission mentioned therein had jurisdiction legally to try 
and sentence said Milligan in manner and form as in said petition and 
exhibits is stated ?’’] 


Mer. Justice Davis delivered the opinion of the court. 

The importance of the main question presented by this record cannot 
be overstated; for it involves the very framework of the government 
and the fundamental principles of American liberty. 

During the late wicked Rebellion, the’ temper of the times did not 
allow that calmness in deliberation and discussion so necessary to a 
correct conclusion of a purely ‘judicial question. Then, considerations 
of safety were mingled with the exercise of power; and feelings and 
interests prevailed which are happily terminated. Now that the public 
safety is assured, this question, as well as all others, can be discussed and 
decided without passion or the admixture of any element not required to 
form a legal judgment. We approach the investigation of this case, 
fully sensible of the magnitude of the inquiry and the necessity of 
full and cautious deliberation. 

The controlling question in the case is this: Upon the facts stated 
in Milligan’s petition, and the exhibits filed, had the military commis- 
sion mentioned in its jurisdiction, legally, to try and sentence him? 
Milligan, not a resident of one of the rebellious States, or a prisoner of 
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war, but a citizen of Indiana for twenty years past, and never in the 
military or naval service, is, while at his home, arrested by the military 
power of the United States, imprisoned, and, on certain criminal charges 
preferred against him, tried, convicted, and sentenced to be hanged by 
a military commission, organized under the direction of the military 
commander of the military district of Indiand. Had this tribunal the 
legal power and authority to try and punish this man? 

No graver question was ever considered by this court, nor one which 
more nearly concerns the rights of the whole people; for it is the 
birthright of every American citizen when charged with crime, to be 
tried and punished according to law. The power of punishment is alone 
through the means which the laws have provided for that purpose, and 
if they are ineffectual, there is an immunity from punishment, no matter 
- how great an offender the individual may be, or how much his crimes 
may have shocked the sense of justice of the country, or endangered 
its safety. By the protection of the law human rights are, secured; 
withdraw that protection, and they are at the mercy of wicked rulers, 
or the clamor of an excited people. If there was law to justify this 
military trial, it is not our province to interfere; if there was not, 
it is our duty to declare the nullity of the whole proceedings. The 
decision of this question does not depend on argument or judicial 
precedents, numerous and highly illustrative as they are. These prece- 
dents inform us of the extent of the struggle to preserve liberty, and to 
relieve those in civil life from military trials. The founders of our 
government were familiar with the history of that struggle, and secured 
in a written Constitution every right which the people had wrested 
from power during a contest of ages. By that Constitution and the 
laws authorized by it this question must be determined. The provisions 
of that instrument on the administration of.criminal justice are too 
plain and direct to leave room for misconstruction or doubt of their true 
meaning. Those applicable to this case are found in that clause of 
the original Constitution which says, “‘That the trial of all crimes, except 
in case of impeachment, shall be by jury ;’’ and in the fourth, fifth, and 
sixth articles of the amendments. . . . 

The Constitution of the United States is a law for rulers and people, 
equally in war and in peace, and covers with the shield of its protection 
all classes of men, at all times, and under all circumstances. No doctrine 
involving more pernicious consequences was ever invented by the wit 
of man than that any of its provisions can be suspended during any of 
the great exigencies of government. Such a doctrine leads directly to 
anarchy or despotism, but the theory of necessity on which it is based is 
false; for the government, within the Constitution, has all the powers 
granted to it which are necessary to preserve its existence; as has been 
happily proved by the result of the great effort to throw off its just 
authority. . ad 
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Have any of the rights guaranteed by the Constitution been violated 
in the case of Milligan? and if so, what are they ? 

Every trial involves the exercise of judicial power; and from what 
source did the military commission that tried him derive their authority ? 
Certainly no part of the judicial power of the country was conferred 
on them; because the Constitution expressly vests it ‘‘in one supreme 
court and such inferior courts as the Congress may from time to time 
ordain and establish,’’ and it is not pretended that the commission was 
a court ordained and established by Congress. They cannot justify on 
the mandate of the President, because he is controlled by law, and 
has his appropriate sphere of duty, which is to execute, not to make, 
the laws; and there is ‘‘no unwritten criminal code to which resort can 
be had as a source of jurisdiction.’’ 

But it is said that the jurisdiction is complete under the ‘‘laws and 
usages of war.’’ 

It can serve no useful purpose to inquire what those laws and usages 
are, whence they originated, where found, and on whom they operate; 
they can never be applied to citizens in States which have upheld the 
authority of the government, and where the courts are open and their 
process unobstructed. This court has judicial knowledge that in Indiana 
the Federal authority was always unopposed, and its courts always open 
to hear criminal accusations and redress grievances; and no usage of 
war could sanction a military trial there for any offense whatever of 
a citizen in civil life, in nowise connected with the military service. 
Congress could grant no such power; and to the honor of our national 
legislature be it said, it has never been provoked by the state of the 
country even to attempt its exercise. One of the plainest constitutional 
provisions was, therefore, infringed when Milligan was tried by a court 
not ordained and established by Congress, and not composed of judges © 
appointed during good behavior. 

Why was he not delivered to the Circuit Court of Indiana to be 
proceeded against according to law? No reason of necessity could be 
urged against it; because Congress had declared penalties against the 
offenses charged, provided for their punishment, and directed that court 
to hear and determine them. And soon after this military tribunal 
was ended, the Circuit Court met, peacefully transacted its business, and 
adjourned. It needed no bayonets to protect it, and required no mili- 
tary aid to execute its judgments. It was held in a State, eminently 
distinguished for patriotism, by judges commissioned during the Re- 
bellion, who were provided with juries, upright, intelligent, and selected 
by a marshal appointed by the President. The government had no right 
to conclude that Milligan, if guilty, would not receive in that court 
merited punishment; for its records disclose that it was constantly 
engaged in the trial of similar offenses, and was never interrupted in its 
administration of criminal justice. If it was dangerous, in the dis- 
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tracted condition of affairs, to leave Milligan unrestrained of his liberty, 
because he ‘‘conspired against the government, afforded aid and comfort 
to rebels, and incited the people to insurrection,’’ the law said, arrest 
him, confine him closely, render him powerless to do further mischief ; 
and then present his case to the grand jury of the district, with proofs 
of his guilt, and, if indicted, try him according to the course of the 
common law. If this had been done, the Constitution would have been 
vindicated, the law of 1863 enforced, and the securities for personal 
liberty preserved and defended. 

Another guarantee of freedom was broken when Milligan was denied 
a trial by jury. The great minds of the country have differed on the . 
correct interpretation to be given to the various provisions of the Federal 
Constitution; and judicial decision has been often invoked to settle 
their true meaning; but until recently no one ever doubted that the 
right of trial by jury was fortified in the organic law against the power 
of attack. It is now assailed ; but if ideas can be expressed in words, and 
language has any meaning, this right—one of the most valuable in a 
free country—is preserved to every one accused of crime who is not 
attached to the army, or navy, or militia in actual service. The sixth 
amendment affirms that ‘‘in all criminal prosecutions the accused shall 
enjoy the right to a speedy and public trial by an impartial jury,’’— 
language broad enough to embrace all persons and cases; but the fifth, 
recognizing the necessity of an indictment, or presentment, before any- 
one can be held to answer for high crimes, ‘‘excepts cases arising in 
the land or naval forces, or in the militia, when in actual service, in time 
of war or public danger ;’’ and the framers of the Constitution, doubt- 
less, meant to limit the right of trial by jury, in the sixth amendment, 
to those persons who were subject to indictment or presentment in the 
fifth. 

The discipline necessary to the efficiency of the army and navy re- 
quired other and swifter modes of trial than are furnished by the 
common-law courts; and, in pursuance of the power conferred by the 
Constitution, Congress has declared the kinds of trial, and the manner 
in which they shall be conducted, for offenses committed while the 
party is in the military or naval service. Every one connected with 
these branches of the public service is amenable to the jurisdiction which 
Congress has created for their government, and, while thus serving, 
surrenders his right to be tried by the civil courts. All other persons, 
citizens of States where the courts are open, if charged with crime, are 
guaranteed the inestimable privilege of trial, by jury. : 

It is claimed that martial law covers with its broad mantle the pro- 
ceedings of this military commission. The proposition is this: that 
in a time of war the commander of an armed force (if, in his opinion, the 
exigencies of the country demand it, and of which he is the judge) has 
the power, within the lines of his military district, to suspend all civil 
rights and their remedies, and subject citizens as well as soldiers to the 
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rule of his will; and in the exercise of his lawful authority cannot be 
restrained, except by his superior officer or the President of the United 
States. 

If this position is sound to the extent claimed, then when war exists, 
foreign or domestic, and the country is subdivided into military de- 
partments for mere convenience, the commander of one of them can, if 
he chooses, within his limits, on the plea of necessity, with the approval 
of the Executive, substitute military force for, and to the exclusion of, 
the laws, and punish all persons, as he thinks right and proper, without 
fixed or certain rules. 

The statement of this proposition shows its importance; for, if true, re- 
publican government is a failure, and there is an end of liberty regu- 
lated by law. Martial law, established on such a basis, destroys every 
guarantee of the Constitution, and effectually renders the ‘‘military inde- 
pendent of, and superior to, the civil power,’’—the attempt to do which 
by the King of Great Britain was. deemed by our fathers such an offense, 
that they assigned it to the world as one of the causes which impelled 
them to declare their independence. Civil liberty and this kind of mar-- 
tial law cannot endure together; the antagonism is irreconcilable and, 
in the conflict, one or the other must perish. : 

This nation, as experience has proved, cannot always remain at peace, 
and has no right to expect that it will always have wise and humane 
rulers, sincerely attached to the principles of the Constitution. Wicked 
men, ambitious of power, with hatred of liberty and contempt of law, 
may fill the place once occupied by Washington and Lincoln; and if this 
right is conceded, and the calamities of war again befall us, the dangers” 
to human liberty are frightful to contemplate. If our fathers had failed 
to provide for just such a contingency, they would have been false to the 
trust reposed in them. They knew—the history of the world told them 
—the nation they were founding, be its existence short or long, would be 
involved in war ; how often or how long continued, human foresight could 
not tell; and that uniimited power, wherever lodged at such a time, was 
especially hazardous to freemen. For this, and other equally weighty 
reasons, they secured the inheritance they had fought to maintain, by 
incorporating in a written Constitution the safeguards which time had 
proved were essential to its preservation. Not one of these safeguards 
can the President, or Congress, or the Judiciary disturb, except the one 
concerning the writ of habeas corpus. 

It is essential to the safety of every government that in a great crisis, 
like the one we have just passed through, there should be a power some- 
where of suspending the writ of habeas corpus. In every war, there are 
men of previously good character, wicked enough to counsel their fellow- 
citizens to resist the measures deemed necessary by a good government 
to sustain its just authority and overthrow its enemies; and their influ- 
ence may lead to dangerous combinations. In the emergency of the 
times, an immediate public investigation according to law may not be pos- 
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sible; and yet the peril to the country may be too imminent to suffer 
such persons to go at large. Unquestionably, there is then an exigency 
which demands that the government, if it should see fit, in the exercise 
of a proper discretion, to make arrests, should not be required to produce 
the persons arrested in answer to a writ of habeas corpus. The Constitu- 
tion goes no further. It does not say after a writ of habeas corpus is 
denied a citizen, that he shall be tried otherwise than by the course of the 
common law; if it had intended this result, it was easy by the use of di- 
rect words to have accomplished it. The illustrious men who framed that 
instrument were guarding the foundations of civil liberty against the 
abuses of unlimited power; they were full of wisdom, and the lessons of 
history informed them that a trial by an established court, assisted by 
an impartial jury, was the only sure way of protecting the citizen against 
oppression and wrong. Knowing this, they limited the suspension to one 
ereat right, and left the rest to remain forever inviolable. But, it is 
insisted that the safety of the country in time of war demands that this 
broad claim for martial law shall be sustained. If this were true, it 
could be well said that a country, preserved at the sacrifice of all the car- 
dinal principles of liberty, is not worth the cost of preservation. Hap- 
pily, it is not so. 

It will be borne in mind that this is not a question of the power to pro- 
claim martial law, when war exists in a community and the courts and 
civil authorities are overthrown. Nor is it a question what rule a mili- 
tary commander, at the head of his army, can impose on States in re- 
bellion to cripple their resources and quell the insurrection. The juris- 
diction claimed is much more extensive. The necessities of the service, 
during the late Rebellion, required that the loyal States should be placed 
within the limits of certain military districts and commanders appointed 
in them; and, it is urged, that this, in a military sense, constituted them 
the theatre of military operations; and, as in this case, Indiana had been 
and was again threatened with invasion by the enemy, the occasion was 
furnished to establish martial law. The conclusion does not follow from 
the premises. If armies were collected in Indiana, they were to be em- 
ployed in another locality, where the laws were obstructed and the na- 
tional authority disputed. On her soil there was no-hostile foot; if once 
invaded, that invasion was at an end, and with it all pretext for martial 
law. Martial law cannot arise from a threatened invasion. The neces- 
sity must be actual and present; the invasion real, such as effectually 
closes the courts and deposes the civil administration. 

It follows, from what has been said on this subject, that there are occa- 
sions when martial rule can be properly applied. If, in foreign invasion 
or civil war, the courts are actually closed, and it is impossible to ad- 
minister criminal justice according to law, then, on the theatre of active 
military operations, where war really prevails, there is a necessity to 
furnish a substitute for the civil authority, thus overthrown, to preserve 
the safety of the army and society; and as no power is left but the mili- 
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tary, it is allowed to govern by martial rule until the laws can have 
their free course. As necessity creates the rule, so it limits its duration; 
for, if this government is continued after the courts are reinstated, it is a 
gross usurpation of power. Martial rule can never exist where the courts 
are open, and in the proper and unobstructed exercise of their jurisdic- 
tion. It is also confined to the locality of actual war. Because, during 
the late Rebellion it could have been enforced in Virginia, where the 
national authority was overturned and the courts driven out, it does not 
follow that it should obtain in Indiana, where that authority was never 
disputed, and justice was always administered. And so in the case of a 
foreign invasion, martial rule may become a PMN in one State, when, 
in another, it would be ‘‘mere lawless violence.’”’ . . . 

From the first year of the-reign of Edward the Third, when the 
Parliament of England reversed the attainder of the Earl of Lancaster, 
because he could have been tried by the courts of the realm, and declared, 
‘‘that in time of peace no man ought to be adjudged to death for treason 
or any other offense without being arraigned and held to answer; and 
that regularly when the king’s courts are open it is a time of peace in 
judgment of law,’’ down to the present day, martial law, as claimed in 
this ease, has been condemned by all respectable English jurists as con- 
trary to the fundamental laws of the.land, and subversive of the liberty 
of the subject. 

So sensitive were our Revolutionary fathers on this subject, although 
Boston was almost in a state of seige, when General Gage issued his 
proclamation of martial law they spoke of it as an ‘‘attempt to supersede 
the course of the common law, and instead thereof to publish and order 
the use of martial law.’’ The Virginia Assembly, also, denounced a sim- 
ilar measure on the part of Governor. Dunmore ‘‘as an assumed power, 
which the king himself cannot exercise; because it annuls the law of the 
land and introduces the most execrable of all systems, martial law.’’ 

In some parts of the country, during the war of 1812, our officers made 
arbitrary arrests and, by military tribunals, tried citizens who were not 
in the military service. These arrests and trials, when brought to the 
notice of the courts, were uniformly condemned as illegal. 

To the third question, then, on which the judges below were opposed 
in opinion, an answer in the negative must be returned. : 

The two remaining questions in this case must be answered in the 
affirmative. .The suspension of the privilege of the writ of habeas corpus 
does not suspend the writ itself. The writ issues as a matter of course; 
and on the return made to it the court decides whether the party apply- 
ing is denied the right of proceeding any further with it. 


Tue Curler Justice [CHase] delivered the following opinion: 

Four members of the court . . . unable to concur in some important 
particulars with the opinion which has just been read, think it their duty 
to make a separate statement of their views of the whole case. 
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The opinion . . . as we understand it, asserts not only that the 
military commission held in Indiana was not authorized by Congress, 
but that it was not in the power of Congress to authorize it; from which 
it may be thought to follow that Congress has no power to indemnify 
the officers who composed the commission against liability in civil courts 
for acting as members of it. We cannot agree to this. . . . We think 
that Congress had power, though not exercised, to authorize the military 
commission which was held in Indiana. ; 

We by no means assert that Congress can establish and apply the laws 
of war where no war has been declared or exists. 

Where peace exists the laws of peace must prevail. What we do main- 
tain is, that when the nation is involved in war, and some portions of the 
country are invaded, and all are exposed to invasion, it is within the 
power of Congress to determine in what States or districts such great and 
imminent public danger exists as justifies the authorization of military 
tribunals for the trial of crimes and offences against the discipline or 
security of the army or against the public safety. 

There are under the Constitution three kinds of military jurisdiction: 
one to be exercised both in peace and war; another to be exercised in time 
of foreign war without the boundaries of the United States, or in time of 
rebellion and civil war within States or districts occupied by rebels 
treated as belligerents; and a third to be exercised in time of invasion or 
insurrection within the limits of the United States, or during rebellion 
within the limits of States maintaining adhesion to the national Govy- 
ernment, when the public danger requires its exercise. The first of these 
may be called jurisdiction under MILITARY LAW, and is found in acts of 
Congress prescribing rules and articles of war, or otherwise providing 
for the government of the national forces; the second may be distin- 
guished aS MILITARY GOVERNMENT, superseding, as far as may be deemed 
expedient, the local law, and exercised by the military commander under 
the direction of the President, with the express or implied sanction of 
Congress ; while the third may be denominated MaRTIAL LAW proper, and 
is called into action by Congress, or temporarily, when the action of 
Congress cannot be invited, and in the case of justifying or excusing 
peril, by the President, in times of insurrection or invasion, or of civil 
or foreign war, within districts or localities where ordinary law no longer 
adequately secures public safety and private rights. . . . 


Mr. Justice Wayne, Mr. Justice Swayne, and Mr. Justice Murr, 
concur «with me in these views. 


Norez.—It is important to read the Milligan Case in the light of the acute political 
conditions attending it, which justify placing it among the historic decisions of 
the Court. At the very beginning ofthe Civil War, in the case of Ex parte Merry- 
man, Fed. Cas. No. 9487 (1861) , involving the arrest and imprisonment of Merry- 
man by the military authorities in occupation of Baltimore, on charge of giving aid 
to the enemy, Chief Justice Taney, sitting as a judge of the Circuit Oourt, had 
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issued a writ of habeas corpus to the officer in charge of the prisoner. The military 
commander refused to obey the writ, alleging that he was acting under the orders 
of the President who had suspended the writ. The Chief Justice then issued an 
attachment for contempt; but the marshal who was sent to serve it was unable to 
obtain admission to the fort. Thereupon Taney filed an opinion holding that the 
suspension of the writ of habeas corpus by the President was unconstitutional. A 
copy of the opinion was mailed to the President, who, however, refused to be in- 
fluenced by it. 

Some three years later, in Ex parte Vallandigham, 1 Wall. 243, 17 L. Ed. 589 
(1864), the Court held that it had no power to issue a writ of habeas corpus on be- 
half of Vallandigham, who had been arrested and held for trial before a military 
eourt. ‘The Court evaded the issue of the power of the President to suspend the 
writ, putting its decision on the ground that under the Judiciary Act its 5 sae 
jurisdiction was limited to appeals from judicial courts. 

The Vallandigham decision was practically reversed by the decision of the Court 
in the Milligan Case. ‘‘This famous decision,’’ says Warren, ‘‘has been so long 
recognized as one of the bulwarks of American liberty that it is difficult to realize 
now the storm of invective and opprobrium which burst upon the Court at the time 
when it was first made public.’’ The Supreme Court, rev. ed. II, 427. Much of the 
criticism from the Radical Republicans was due to the fact that while the Court was 
unanimous in holding that the particular military commission which tried Milligan 
was unlawful, the majority went on to hold that it was not inythe power of Congress 
to authorize the President to appoint it. The effect of the decision was thus to 
throw doubt upon the legality of other military commissions in operation in the 
Southern States after the war, and at the same time to serve notice upon Congress 
that a number of ‘‘reconstruction’’ bills under discussion would, if passed, meet 
with a similar fate at the hands of the Supreme Court. The Radical Republicans 
answered with a number of proposals for the reorganization of the Court, so as to 
curb its power to prevent the operation of the measures under consideration. But 
before these proposals could be given serious consideration Congress passed the act 
of February 5, 1867, by which the hitherto limited jurisdiction of the Court to hear 
appeals in habeas corpus cases was extended to all cases in which a person might 
be restrained of his liberty ‘‘in violation of the Constitution or of any treaty or 
law of the United States.’? The purpose of this amendment to the Judiciary Act 
- was to enable the Court to hear appeals from decisions in the Circuit Courts of the 
Southern States involving the acts of Federal officials or other ‘‘loyal persons’? 
engaged in the work of Reconstruction. ‘‘By an ironic stroke,’? as Warren ob- 
serves, ‘‘this Act designed to enforce the Reconstruction measures was now seized 
upon as a weapon to test their validi 

A newspaper editor, by name William H. McCardle, held in custody by the 
military authorities for trial before a military commission under the authority of 
one of the first Reconstruction Acts, ‘‘upon charges founded upon the publication 
of articles alleged to be incendiary and libelous,’’ petitioned the Circuit Court for 
the Southern District of Mississippi for 9 writ of habeas corpus, and being denied 
the writ appealed to the Supreme Court. The Radical Republicans in Congress took 
alarm, and a bill passed the House requiring that in any case involving the validity 
of an act of Congress two-thirds of the judges must concur in an opinion adverse 
to the law. The Senate, however, was unfavorable to the measure. In the mean- 
time the Supreme Court announced that it would take jurisdiction of McCardle’s ap- 
peal. Ex parte McCardle, 6 Wall. 318 (1868) 18 L. Ed. 816. This led to quick 
action by the Radicals; and by means of subterfuge they succeeded in getting 
Congress to pass the act of March 27, 1868, repealing the act of February 5 of the 
previous year. The new act was made retroactive, so as to prevent the Court from 
hearing appeals already taken. . 
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The question now before the Court was whether it could continue to hear 
‘McCardle’s case. Had Congress the power to take away its jurisdiction in a pend- 
ing case? The answer was not given until the following year, when, on April 12, 
1869, the Court unanimously decided that the statute of 1868 had validly taken 
away the jurisdiction granted by the act of 1867. Ex parte McCardle, 7 Wall. 506, 
19 L. Ed. 264 (1869). ‘‘The appellate jurisdiction of this court,’’ it was held, ‘‘is 
not derived from acts of Congress. It is, strictly speaking, conferred by the Con- 
stitution. But it is conferred ‘with such exceptions and under such regulations as 
Congress shall make’ ’’; and the Court found that in respect to the case before it 
it was ‘‘hardly possible to imagine a plainer case of exception.’’? Continuing: 


We are not at liberty to inquire into the motives of the legislature. We can 
only examine into its power under the Constitution; and the power to make ex- 
ceptions to the appellate jurisdiction of this court is given by express words. 

What, then, is the effect of the repealing act upon the case before us? We 
cannot doubt as to this. Without jurisdiction the court cannot proceed at all 
in any cause. Jurisdiction is power to declare the law, and when it ceases to 
exist, the only function remaining to the court is that of announcing the fact 
and dismissing the cause. And this is not less clear upon authority than upon 
principle. .--.. . 

It is quite clear, therefore, that this court cannot proceed to pronounce judg- 
ment in this case, for it has no longer jurisdiction of the appeal; and judicial 
duty is not less fitly performed by declining ungranted jurisdiction than in 
exercising firmly that which the Constitution and the laws confer. 

Counsel seem to have supposed, if effect be given to the repealing act in ques- 
tion, that the whole appellate power of the court, in cases of habeas corpus, is 
denied. But this is an error. The act of 1868 does not except from that juris- 
diction any cases but appeals from circuit courts under the act of 1867. It 
does not affect the jurisdiction which was previously exercised. 

The appeal of the petitioner in this case must be dismissed for want of juris- 
diction. 


The decision in the McCardle Case should be read in connection with the decision 
given the same day in Texas v. White, above, p. 1, and Mississippi v. Johnson, 
below, p. 752. On the general subject of the constitutionality of the Reconstruc- 
tion Acts, see, in addition to Warren, op. cit. Chap. XXX, McLaughlin, Constitu- 
tional History of the United States, Chaps. XLV-—XLVII, ‘‘Reconstruction.’? 


IN RE ROSS. 
140 U. 8, 453, 11 S. Ct. 897, 35 L. Ed. 581 (1891). 


Appeal from the Cireuit Court of the United States for the Northern 
District of New York. 

[In 1880, while the American merchant vessel Bullion was in the har- 
bor of Yokohama, the petitioner, J. M. Ross, a British subject, who was a 
member of the crew, murdered the second mate on the vessel. He was 
tried by the American Consular Court, convicted and sentenced to death. 
The President commuted the sentence to life imprisonment. In 1890 the 
petitioner applied to the United States Circuit Court for a writ of habeas 
corpus for his discharge on the ground of the Consular Court’s lack of 
jurisdiction. His petition was denied, 44 Fed. 185, and he appealed.] 
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Mr. Justice Fimup . . . delivered the opinion of the court. 

The Circuit Court didnot refuse te discharge the petitioner upon 
any independent conclusion as to the validity of the legislation of Con- 
gress establishing the consular tribunal] in Japan, and the trial of Ameri- 
cans for offences committed within the territory of that country, without 
fhe indictment of a grand jury, and without a trial by a petit jury, but 
placed its decision upon the long and uniform acquiescence by the execu- 
tive, administrative and legislative departments of the government in 
the validity of the legislation. 

The Circuit Court might have found av additional ground for not call- 
ing in question the legislation of Congress, in the uniform practice of 
civilized governments for centuries to provide consular tribunals in 
other than Christian countries, or te invest their consuls with judicial 
authority, which is the same thing, for the trial of their own subjects or 
citizens for offences committed itt those countries, as well as for the settle- 
ment of civil disputes between them; and in the uniform recognition, 
down to the time of the formation of our government, of the fact that 
the establishment of such tribunals was among the most important sub- 
jects for treaty stipulations. This recognition of their importance has 
continued ever since, though the powers of those tribunals are now more 
carefully defined than formerly. Dainese v. Hale, 91 U.S. 18. 

The treaty-making power vested im our government extends to all’ 
proper subjects of negotiation with foreign governments. It can, equally 
with any of the former or present governments of Europe, make treaties 
providing for the exercise of judicial authority in other countries by 
its officers appointed to reside therein. 

We do not understand that any question is made by pounsel as to its 
power in this respect. His objection is to the legislation by which such 
treaties are carried out, contending. that, so far as crimes of a felonious 
character are concerned, the same protection and guarantee against an 
undue accusation or an unfair trial, secured by the Constitution to citi- 
zens of the United States at home, should be enjoyed by them abroad. 
In none of the laws which have been passed by Congress to give effect 
to treaties of the kind has there been any attempt to require indictment 
by a grand jury before one can be called upon to answer for a public 
offence of that grade committed in those countries, or to secure 8 jury 
on the trial of the offence. Yet the laws on that subject have been passed 
without objection to their constitutionality. Indeed, objection on that 
ground was never raised in any quarter, so far as we are informed, until 
a recent period. 

It is now, however, earnestly pressed by counsel for the petitioner, 
but we do not think it & ee By the Constitution a government is or- 
dained and established ‘‘for the United States of America,’’ and not for 
countries outside of their limitg. The guarantees it affords against accu- 
sation of capital or infamous crimes, except by indictment or present- 
ment by a grand jury, and for an impartial trial by a jury when thus 
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accused, apply only to citizens and others within the United States, or 
who are brought there for trial for alleged offences committed elsewhere, 
and not to residents or temporary sojourners abroad. Cook v. United 
States, 188 U. S. 157, 181. The Constitution can have no operation in 
another country. When, therefore, the representatives or officers of our 
government are permitted to exercise authority of any kind in another 
country, it must be on such conditions as the two countries may agree, 
the laws of neither one being obligatory upon the other. The deck of a 
private American vessel, it is true, is considered for many purposes con- 
structively as territory of the United States, yet persons on board of 
such vessels, whether officers, sailors, or passengers, cannot invoke the 
protection of the provisions referred to until brought within the actual 
territorial boundaries of the United States. And, besides, their enforce- 
ment abroad in numerous places, where it would be highly important to 
have consuls invested with judicial authority, would be impracticable 
from the impossibility of obtaining a competent grand or petit jury. The 
requirement of such a body to accuse and to try an offender would, in a 
majority of cases, cause an abandonment of all prosecution. The framers 
of the Constitution, who were fully aware of the necessity of having ju- 
dicial authority exercised by our consuls in non-Christian countries, if 
commercial intercourse was to be had with their people, never could have 
supposed that all the guarantees in the administration of the law upon 
criminals at home -were to be transferred to such consular establishments, 
and applied before an American who had committed a felony there could 
be accused and tried. They must have known that such a requirement 
would defeat the main purpose of investing the consul with judicial au- 
thority. 

We turn then to the treaties between J apan and the United States. 

The treaty of June 17,1857, . . . is the one which first conceded to 
the American consul in Japan authority to try Americans committing of- 
fences in that country. 

The legislation of Congress ‘3 carry into effect the treaty with Japan 
; secures a regular and fair trial to Americans committing of- 
fences within that empire. [Rev. Stat., sees. 4083-4091. ] 

It enacts that the minister and consuls of the United States, appointed 
to reside there, shall, in addition to other powers and duties imposed 
upon them respectively, be invested with the judicial authority therein 
described, which shall appertain to their pede offices and be a part 
of the duties belonging thereto, so far as the same is allowed by treaty; 
and empowers them to arraign and try, in the manner therein provided, 
all citizens of the United States charged with offences against law com- 
mitted in that country, and to sentence such offenders as therein pro- 
vided, and to issue all suitable and necessary process to carry their au- 
thority into execution. It declares that their jurisdiction in both 
criminal and civil matters shall in all cases be exercised and enforced in 
conformity with the laws of the United States, which, so far as necessary 


Restrictions Upon ConcrEss 555 


to execute the treaty and suitable to carry it into effect, are extended 
over all citizens of the United States in Japan, and over all others there 
to the extent that the terms of the treaty justify or require. 

The jurisdiction of the consular tribunal, as is thus seen, is to be exer- 
cised. and enforced in accordance with the laws of the United States; and 
of course in pursuance of them the accused will have an opportunity of 
examining the complaint against him, or will be presented with a copy 
stating the offence he has committed, will be entitled to be confronted 
with the witnesses against him and to cross-examine them, and to have 
the benefit of counsel; and, indeed, will have the benefit of all the pro- 
visions necessary to secure a fair trial before the consul and his associ- 
ates. The only complaint of this legislation made by counsel is that, in 
directing the trial to be had before the consul and associates summoned 
to sit with him, it does not require a previous presentment or indictment 
by a grand jury, and does not give to the accused a petit jury. The want 
of such clauses, as affecting the validity of the legislation, we have al- 
ready considered. It is not pretended that the prisoner did not have, in 
other respects, a fair trial in the Consular Court. 

Order affirmed. 


PATTON v. UNITED STATES. 
281 U. S. 276, 50 S. Ct. 253, 74 L. Ed. 854 (1930). 


On Certificate from the United States Circuit Court of’ Appeals for the 
Eighth Circuit. 


2 

Mr. Justice SUTHERLAND delivered the opinion of the court. 

The defendants (plaintiffs in error) [Patton et al.] were indicted in a 
federal District Court, charged with conspiring to bribe a federal prohi- 
bition agent, a crime punishable by imprisonment in a federal peniten- 
tiary for a term of years. A jury of twelve men was duly impanéled. 
The trial began on October 19, 1927, and continued before the jury of 
twelve until October 26 following, at which time one of the jurors, 
because of severe illness, became unable to serve further as a juror. 
Thereupon it was stipulated in open court by the government and coun- 
sel for defendants, defendants personally assenting thereto, that the trial 
should proceed with the remaining eleven jurors. 

The trial was concluded on the following day, and a eae of guilty 
was rendered by the eleven jurors. Each of the defendants was sentenced 
to terms of imprisonment in the penitentiary on the several counts of 
the indictment. An appeal was taken to the Circuit Court of Appeals 
upon the ground that the defendants had no power to waive their consti- 
tutional right to a trial by a jury of twelve persons. 
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The court below [30 F. (2d) 1015, 1018], being in doubt as to the law 
applicable to the situation thus presented, and desiring the instruction 
of this court, has certified the following question: * 

‘After the commencement of a trial in a federal court before a jury 
of twelve men upon an indictment charging a crime, punishment for 
which may involve a penitentiary sentence, if one juror becomes inca- 
pacitated and unable to further proceed with his work as a juror, can 
defendant or. defendants and the government through its official repre- 
sentative in charge of the case consent to the trial proceeding to a finality 
with 11 jurors, and can defendant or defendants thus waive the right to 
a trial and verdict by a constitutional jury of 12 men?’’ 

The question thus submitted is one of great importance, in respect of 
which there are differences of opinion among the various lower federal 
and state courts; but which this court thus far has not been required 
definitely to answer. There are, however, statements in some of our 
former opinions, which, if fcllowed, would require a negative answer. 
These are referred to and relied upon by the defendants. 

_ The federal Constitution contains two provisions relating to the sub- 
ject. Article 3, § 2, cl. 8, provides: 

“‘The Trial of all Crimes, except in Cases of Impeachment, shall be 
by Jury; and such Trial shall be held in the State where the said Crimes 
shall have been committed; but when not committed within any State, 
the Trial shall be at such Place or Places as the Congress may by Law 
have directed.’’ 

The Sixth Amendment provides: 

‘*In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining Witnesses in his favor, 
and to have the Assistance of Counsel for his defence.’’ 

Passing for later consideration the question whether these provisions, 
although varying in language, should receive the same interpretation, and 
whether taken together or separately the effect is to guarantee, a right 
or establish a tribunal as an indispensable part of the government struc- 
ture, we first inquire what is embraced by the phrase ‘‘trial by jury.’’ 
That it means a trial by jury as understood and applied at common law, 
and includes all the essential elements as they were recognized in this 
country and England when the Constitution was adopted, is not open 
to question. Those elements were: (1) That the jury should consist of 
twelve men, neither more nor less; (2) that the trial should be in the 
presence and under the superintendence of a judge having power to in- 
struct them as to the law and advise them in respect of the facts; and 
(3) that the verdict should be unanimous. 
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As to the first of these requisites, it is enough to cite Thompson v. Utah, 
170 U. S. 848, 350, 18 S. Ct. 620, 622, 42 L. Ed. 1061, where this court 
reversed the conviction of a defendant charged with grand larceny by a 
jury of eight men, saying: 

“‘It must consequently be taken that the word ‘jury’ and the words 
‘trial by jury’ were placed in the constitution of the United States with 
reference to the meaning affixed to them in the law as it was in this coun- 
try and in England at the time of the adoption of that instrument; and 
that when Thompson committed the offence of grand larceny in the terri- 
tory of Utah—which was under the complete jurisdiction of the United 
States for all purposes of government and legislation—the supreme law 
of the land required that he should be tried by a jury composed of not 
less than twelve persons.’’ 

[The Court next cites Capital Traction Co. v. Hof, 174 U. S. 1, 19 
S. Ct. 580, 43 L. Ed. 873 (1899), showing the necessity of the superin- 
tendence of a judge and American Publishing Co. v. Fisher, 166 U. S. 
464, 17 S. Ct. 618, 41 L, Ed. 1079 (1897), showing the necessity of a 
unanimous verdict. ] 

A constitutional jury means twelve men as though that number had 
been specifically named; and it follows that, when reduced to eleven, it 
ceases to be such a jury quite as effectively as though the number had 
been reduced to a single person. 

We come, then, to the crucial alieys Is the effect of the constitu- 
tional provisions in respect of trial by jury to establish a tribunal as a 
part of the frame of government, or only to guarantee to the accused 
the right to such a trial? If the former, the question certified by the 
lower court must, without more, be answered in the negative. P 

The record of English and colonial jurisprudence antedating the Con- 
stitution will be searched in vain for evidence that trial by jury in crim- 
inal cases was regarded as a part of the structure of government, as dis- 
tinguished from a right or privilege of the accused. On the contrary, it 
uniformly was regarded as a valuable privilege bestowed upon the per- 
son accused of crime for the purpose of safeguarding him against the 
oppressive power of the King and the arbitrary or partial judgment of 
the court. Thus, Blackstone, who held trial by jury both in civil and 
criminal cases in such esteem that he called it ‘‘the glory of the English 
law,’’ nevertheless looked upon it as a ‘‘privilege,’’ albeit ‘‘the most 
transcendent privilege which any subject can enjoy.’’ Book III, p. 379. 
And Judge Story, writing at a time the adoption of the Constitution was 
still in the memory of men then living, speaking of trial by jury in crim- 
inal cases, said: 

‘‘When our more immediate ancestors removed to America, they 
brought this great privilege with them, as their birthright and inher- 
itance, as a part of that admirable common law which had fenced round 
and interposed barriers on every side against the approaches of arbitrary 
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power. It is now incorporated inio all our State constitutions as a funda- 
mental right, and the Constitution of the United States would have been 
justly obnoxious to the most conclusive objection if it had not recognized 
and confirmed it in the most solemn terms.’’ 2 Story on the Constitu- 
tion, § 1779. 

In the light of the foregoing it is reasonable to conclude that the 
framers of the Constitution simply were intent upon preserving the right 
of trial by jury primarily for the protection of the accused. : 
That this was the purpose of the third article is rendered highly prohetuc 
by a consideration of the form of expression used in the Sixth Amend- 
ment: 

‘Tn all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury. . . .”’ 

This provision, which deals with trial by jury clearly in terms of 
privilege, although occurring later than that in respect of jury trials 
contained in the original Constitution, is not to be regarded as modifying 
or altering the earlier provision; and there is no reason for thinking 
such was within its purpose. The first ten amendments and the original 
Constitution were substantially contemporaneous and should be con- 
strued in pari materia. ‘ 

Upon this view of the constitutional provisions we conclude that ar- 
ticle 3, § 2, is not jurisdictional, but was meant to confer a right upon 
the accused which he may forego at his election. To deny his power to do 
so is to convert a privilege into an imperative requirement. 

It is difficult to see why the fact, frequently suggested, that the ac- 
cused may plead guilty and thus dispense with a trial altogether, does 
not effectively disclose the fallacy of the public policy contention; for if 
the state may interpose the claim of public interest between the accused 
and his desire to waive a jury trial, a fortiori it should be able to inter- 
pose a like claim between him and his determination to avoid any form 
of trial by admitting his guilt. . 

The truth is that the theory of public policy embodies a doctrine of 
vague and variable quality, and, unless deducible in the given circum- 
stances from constitutional or statutory provisions, should be accepted 
as the basis of a judicial determination, if at all, only with the utmost 
circumspection. The public policy of one generation may not, under 
changed conditions, be the public policy of another. . . . 

The view that power to waive a trial by jury in criminal cases should 
be denied on grounds of public policy must be rejected as unsound. 


The question submitted must be answered in the affirmative. 
It is so ordered. 


Mr. Justice Houmes, Mr. Justice BRANpEIs, ard Mr. (JUSTICE SToNE 
concur in the result. 


\ 
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Tue Curer Justice [Hucues] took no part in the consideration or 
decision of this case. 


Mr. Justice SAnrorD participated in the consideration and agreed to 
a disposition of the case in accordance with this opinion. 


Nore.—tThe provisions of the Sixth Amendment in respect to trial by jury are 
more rigid than those of the Fourteenth Amendment in respect to the general re- 
quirement of due process of law in eases before State courts. 

The right of trial by jury in Federal cases applies only to crimes, not to petty 
offenses, United States v. Zucker, 161 U. S. 475, 16 S. Ct. 641, 40 L. Ed. 777 (1896). 
In District of Columbia v. Colts, 282 U. S. 63, 51 S. Ct. 52, 75 L. Ed. 177 (1930), 
the Court distinguished between minor infractions of traffic regulations and serious 
violations such as were indictable at common law and involved punishment by 
severe fines or imprisonment. See F. Frankfurter and T. G. Corcoran, Petty Federal 
Offenses and Constitutional Guarantee of Trial by Jury, 39 Harv. L. Rev. 917. 


D. Due Process of Law in Civil Cases; Eminent Domain 


Norre.—In addition to provisions for the protection of persons accused of crime 
the Fifth Amendment prescribes that no person shall be ‘‘deprived of life, liberty, 
or property, without due process of law’’; and it further provides, ‘‘nor shall 
private property be taken for public use, without just compensation.’’ The meaning 
of the due process clause did not come before the Supreme Court until 1856, in the 
case of Murray’s Lessee v. Hoboken Land Co., 18 How. 272, 15 L. Ed. 372, involv- 
ing the validity of an act of Congress providing for a lien on the lands of a col- 
lector of customs whose accounts were overdue and for a sale of the lands under a 
distress warrant issued by the Treasury Department. The Court, after discussing 
at length the meaning of ‘‘due process of law,’’ held that the administrative pro- 
ceedings applied to the ascertainment and recovery of balances due to the Govern- 
ment from a collector of customs constituted due process of law, and that the pro- 
vision for a review by the courts of the decision of the accounting officers did not 
imply the necessity of judicial proceedings in the first instance. 

After the adoption of the Fourteenth Amendment the Court came to give to the 
Fifth Amendment the same broad interpretation of ‘‘due process’’ which it gave to 
that clause in the Fourteenth Amendment. In the Sinking Fund Cases, 99 U. S. 
700, 25 L. Ed. 496 (1879), imvolving the right of Congress to amend the 
charter of the Union Pacific Railroad so as to require provision for a 
sinking fund to redeem a loan from the Government, the Court held that the power 
reserved by Congress to amend the charter justified the provision in question, as 
against the claim that due process had been violated. In Knox v. Lee, above, p. 444, 
the Court held that neither the due process clause nor the provision for just com- 
pensation covered a claim for ‘‘consequential damages’’ resulting from the exercise 
of lawfui power. In Adair v. United States, above, p. 253, the Court held that a 
provision making it a criminal offense for an interstate carrier to discharge an em- 
ployee simply because of his membership in a labor organization was in denial of 
due process. In Wilson v. New, above, p. 261, the Court held that there was no 
want of due process resulting from the ‘‘improvidence’’ with which the Adamson 
Act was said to have been enacted and the alleged ‘‘unworkability’’ of its pro- 
visions. 
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For the application of due process in relation to the war powers of Congress, 
see United States v. Cohen Grocery Co., 255 U. 8. 81, 41 S. Ct. 298, 65 L. Ed. 516 
(1921), which involved a prosecution for violation of a section of the Food and 
Fuel Control Act of 1917 providing that it should be unlawful to ‘‘make any unjust 
or unreasonable rate or charge in handling or dealing in or with any necessaries.’’ 
The Court held that the provision did not establish any ascertainable standard of 
guilt and was therefore repugnant to the due process clause of the Constitution. 
Another aspect of the war powers of Congress came before the Court in the Omnia 
Commercial Co. Case, to follow. 


OMNIA COMMERCIAL CO., INC. v. UNITED STATES. 
i 261 U. S. 502, 43 S. Ct. 437, 67 L. Ed. 773 (1923). 
Appeal from the Court of Claims. 


Mr. Justice SUTHERLAND delivered the opinion of the court. 

The appellant, on May 19, 1917, by assignment, became the owner of 
a contract, by which it acquired the right to purchase a large quantity 
of steel plate from the Allegheny Steel Company, of Pittsburgh, at a 
price under the market. The contract was of great value and if carried 
out would have produced large profits. 

In October, 1917, before any deliveries had been made, the United 
States Government requisitioned the Steel Company’s entire production 
of steel plate for the year 1918, and directed that company not to comply 
with the terms of appellant’s contract, declaring that if an attempt was 
made to do so the entire plant of the Steel Company would be taken over 
and operated for the public use. 

Appellant [Omnia Commercial Company, Inc.] brought an action in 
the Court of Claims, alleging, in addition to the foregoing, that by the 
orders of the Government the performance of the contract by the Steel 
Company had been rendered unlawful and impossible; that the effect 
was to take for the public use appellant’s right of priority to the steel 
plate expected to be produced by the Steel Company and thereby appro- 
priate for public use appellant’s property in the contract. As a result it 
alleged that it had incurred losses in a large sum which it sought to re- 
cover, as just compensation, by virtue of Article V of the Constitution. 
To this petition the United States interposed a demurrer, which was sus- 
tained and the petition dismissed. From this judgment the case comes 
here by appeal. 

The contract in question was property within the meaning of the Fifth 
Amendment, Long Island Water Supply Co. v. Brooklyn, 166 U. 8. 685, 
690; Cincinnati v. Louisville & Nashville R. R. Co., 223 U. S. 390, 400, 
and if taken for public use the Government would be liable. But destruc- 
tion of, or injury to, property is frequently accomplished without a ‘‘tak- 
ing’’ in the constitutional sense. To prevent the spreading of a fire, 
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property may be destroyed withcut compensation to the owner, Bow- 
ditch v. Boston, 101 U. S. 16, 18;.a doctrine perhaps to some extent rest- 
ing on tradition. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393. There 
are many laws and governmental operations which injuriously affect the 
value of or destroy property—for example, restrictions upon the height 
or character of buildings, destruction of diseased cattle, trees, etc., to 
prevent contagion—but for which no remedy is afforded. Contracts in 
this respect do not differ from other kinds of property. See Calhoun v. 
Massie, 253 U. S. 170, where an act of Congress invalidating contracts 
made with attorneys for compensation exceeding a certain percentage 
for the prosecution of claims against the Government, was sustained, 
although it had the effect of putting an end to an existing contract. 
This Court said (pp. 175-176) : 

‘*An appropriate exercise by a State of its police power is consistent. 
with the Fourteenth Amendment, although it restiits in serious deprecia- 
tion of property values; and the United States may, consistently with 
the Fifth Amendment, impose for a permitted purpose, restrictions upon 
property which produce like results. . . . The sovereign right of 
the Government is not less because the property affected happens to be 
a contract. td 

In Louisville & Nashville R. R. Co. v. Mottley, 219 U. S. 467, it was 
held that an act of Congress, prohibiting the issuance of free transporta- 
tion by interstate common carriers which invalidated a contract for 
transportation previously entered into and valid when made, did not 
have the effect of taking private property without compensation. The 
Court, speaking through Mr. Justice Harlan, said (p. 484) : 

“Tt is not determinative of the present question that the commerce act 
as now construed will render the contract of no value for the purposes 
for which it was made. In Knox v. Lee, 12 Wall. 457, above cited, the 
court, referring to the Fifth Amendment, which forbids the taking of 
private property for public use without just compensation or due proe- 
ess of law, said: ‘That provision has always been understood as refer- 
ring only to a direct appropriation, and not to consequential injuries 
resulting from the exercise of lawful power. It has never been supposed 
to have any bearing upon or to inhibit laws that indirectly work harm 
and loss to individuals. A new tariff, an embargo, a draft, or a war, may 
inevitably bring upon individuals great losses; may, indeed, render valu- 
able property almost valueless. They may destroy the worth of con- 
Utracts.’ 2 

The conclusion to be drawn from these and other cases which might 
be cited is, that for consequential loss or injury resulting from lawful 
governmental action, the law affords no remedy. The character of the 
power exercised is not material. Chicago, Burlington & Quincy Ry. Co. 
v. Drainage Commissioners, 200 U. S. 561, 583-585, 592-593. If, under 
any power, a contract or other property is taken for public use, the Gov- 
ernment is liable; but if injured or destroyed by lawful action, without 
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a taking, the Government is not liable. What was here requisitioned was 
the future product of the Steel Company, and, since this product in the 
absence of governmental interference would have been delivered in ful- 
fillment of the contract, the contention seems to be that the contract was 
so far identified with it that the taking of the former, ipso facto, took the 
latter. This, however, is to confound the contract with its subject-matter. 
The essence of every executory contract is the obligation which the law 
imposes upon the parties to perform it. ‘‘It [the contract] may be 
defined, to be a transaction between two or more persons, in which each 
party comes under an obligation to the other, and each reciprocally ac- 
quires a right to whatever is promised by the other.’”’ Dartmouth Col- 
lege v. Woodward, 4 Wheat. 629, 656. Plainly, here there was no acqui- 
sition of the obligation or the right to enforce it. If the Steel Company 
had failed to comply with the requisition, what would have been the 
remedy? Not enforcement of the contract but enforcement of the stat- 
ute. If the Government had failed to pay for what it got what would 
have been the right of the Steel Company? Not to the price fixed by the 
contract but to the just compensation guaranteed by the Constitution. 

In exercising the power to requisition, the Government dealt only with 
the Steel Company, which company thereupon became liable to deliver 
its product to the Government, by virtue of the statute and in response 
to the order. As a result of this lawful governmental action the perform- 
ance of the contract was rendered impossible. It was not appropriated 
but ended. 

Parties and a subject-matter are necessary to the existence of a con- 
tract, but neither constitutes any part of it—the contract consists in the 
agreement and obligation to perform. If one makes a contract for the 
personal services of another or for the sale and delivery of property, the 
Government, by drafting one of the parties into the army, or by requisi- 
tioning the subject-matter, does not thereby take the contract. In Mar- 
shall v. Glanvill [1917], 2 K. B. 87, the plaintiff had been employed by 
the defendants upon a contract of service. While the agreement was in 
force the former was called into military service. It was held that 
this put an end to the contract. The court said: 

““Here the parties clearly made their bargain on the footing that it 
should continue lawful for the plaintiff to render and for the defendants 
to accept his services. The rendering and acceptance of these services 
ceased to be lawful in July, 1916, and thereupon the bargain came to an 
end.”’ 

The American and English cases all agree that the result is the same 
where the subject-matter of the contract is requisitioned. . - 

In the present case the effect of the requisition was to bring the con- 
tract to an end, not to keep it alive for the use of the Government. 

The Government took over during the war railroads, steel mills, ship 
yards, telephone and telegraph lines, the capacity output of factories 
and other producing activities. If appellant’s contention is sound the 
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Government thereby took and became liable to pay for an appalling num- 
ber of existing contracts for future service or delivery, the performance 
of which its action made impossible. This 1s inadmissible. Frustration 
and appropriation are essentially different things. 

The judgment of the court below is affirmed. . : 


RAILROAD RETIREMENT BOARD v. ALTON R. CO. (1935). 
[See Chapter IV, B, 2, ante, p. 268.] 


STEWARD MACHINE CO. v. DAVIS (1937). 
[See Chapter III, D, ante, p. 194.] 


CHAPTER VII 
CITIZENSHIP IN THE UNITED STATES 
A. Citizenship Before the Fourteenth Amendment 


SCOTT v. SANDFORD. 
19 How. 393, 15 L. Ed. 691 (1857). 


This case was brought up, by writ of error, from the Circuit Court 
of the United States for the district of Missouri. 

[In 1834 Dred Scott, a negro slave belonging to Dr. Emerson, a sur- 
geon in the United States army, was taken by his master from Missouri 
to Rock Island, Illinois, a State in which slavery was prohibited by stat- 
ute. Thence he was taken, in 1836, to Fort Snelling, in the territory of 
Upper Louisiana. This post was situated on the west bank of the 
Mississippi, north of latitude 36° 30’, and north of Missouri, and hence 
within the territory in which slavery had been forbidden by the Mis- 
souri Compromise of 1820. In 1838 Dr. Emerson returned with his 
slaves to Missouri. In 1846 Scott brought suit in the Missouri circuit 
court against the widow of Dr. Emerson to obtain his freedom, on the 
ground of residence in free territory. Judgment was rendered in his 
favor in 1850, but was reversed in 1852 by the Missouri Supreme 
Court, holding that, whatever had been his status while out of the State, 
he resumed his character of slave upon his return to the State. A fic- 
titious sale was then arranged by Mrs. Emerson to her brother, John 
F. A. Sandford of New York, so that jurisdiction might be taken by 
the Federal Circuit Court. In answer to a suit by Scott in trespass for 
assault and battery, brought in 1853, Sandford pleaded in abatement 
to the jurisdiction of the court that the suit could not be between citi- 
zens of different States, because Scott was not a citizen of Missouri, 
but ‘‘a negro of pure African descent; his ancestors were of pure Af- 
rican blood and were brought into this country and sold as negro slaves.’’ 
To this Scott demurred, and the demurrer was sustained. Sandford 
then pleaded in bar to the action that Scott was his pegro slave, and 
that he had only gently laid hands on him to restrain him, as he had a 
right to do. The judge instructed the jury that, ‘‘upon the facts in 
this case, the law is with the defendant.’’ Scott excepted to this instruc- 
tion, and upon his exceptions the case was taken in 1854 to the United 
States Supreme Court. ] 


Mr. Curer Justicn Taney delivered the opinion of the court. 


1It would have been more accurate if the reporter had said the judgment of the 
Court. See note post, p. 573. 
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There are two leading questions presented by the record: 

1. Had the Circuit Court of the United States jurisdiction to hear 
and determine the case between these parties? And 

2. If-it had jurisdiction, is the judgment it has given erroneous or 
not? . 

Before we speak of the pleas in bar, it will be proper to dispose of 
the questions which have arisen on the plea in abatement. 

That plea denies the right of the plaintiff to sue in a court of the 
United States, for the reasons therein stated. . . . It is suggested, 
however, that this plea is not before us. . . . We think they [the plea 
and the judgment of the court upon it] are before us . . . and it 
becomes, therefore, our duty to decide whether the facts stated in the 
plea are or are not sufficient to show that the plaintiff is not entitled to 
sue as a Citizen in a court of the United States. . 

The question is simply this: Can a negro, whose ancestors were im- 
“ported into this country, and sold as slaves, become a member of the 

political community formed and brought into existence by the Con- 
stitution of the United States, and as such become entitled to all.the 
rights, privileges and immunities, guaranteed by that instrument to 
_ the citizen? One of which rights is the privilege of suing in a court of 
the United States in the cases specified in the Constitution. 
And this being the only matter in dispute on the pleadings, this aes 
must be understood as speaking in this opinion of that class only, that 
is, of those persons who are the descendants of Africans who were 
imported into this country and sold as slaves. : 

The words ‘‘people of the United States’’ and ‘‘citizens’’ are synony- 
mous terms, and mean the same thing. They both describe the political 
body who, according to our republican institutions, form the. sov- ' 
ereignty, and who hold the power and conduct the Government through 
their representatives. They are what we familiarly call the ‘‘sovereign 
people,’’ and every citizen is one of this people, and a constituent mem- 
ber of this sovereignty. The question before us is, whether the class of 
persons deseribed in the plea of abatement compose a portion of this 
people, and are constituent members of this sovereignty? We think 
they are not, and that they are not included, and were not intended to 
be included, under the word ‘‘citizens’’ ‘in the Constitution, and can 
therefore claim none of the rights and privileges which that instrument 
provides for and secures to citizens of the United States. On the con- 
trary they were at that time considered as a subordinate and inferior 
class of beings, who had been subjugated by the dominant race, and 
whether emancipated or not, yet remained subject to their authority, 
and had no rights or privileges but such as those who held the power 
and the Government might choose to grant them. 

In discussing this question, we must not confound the rights of cit- 
izenship which a State may confer within its own limits, and the rights 
of citizenship as a member of the Union. It does not by any means 
follow, because he has all the rights and privileges of a citizen of a 
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State, that he must be a citizen of the United States. He may have all — 
the rights and privileges of the citizen of a State, and yet not be en- 
titled to the rights and privileges of a citizen in any other State. For, 
previous to the adoption of the Constitution of the United States, every 
State had the undoubted right to confer on whomsoever it pleased the 
character of citizen, and to endow him with all his rights. But this 
character of course was confined to the boundaries of the State, and 
gave him no rights or privileges in other States beyond those secured 
to him by the laws of nations and the comity of States. Nor have the 
several States surrendered the power of conferring these rights and 
privileges by adopting the Constitution of the United States. 

It is very clear, therefore, that no State can, by any act or law of 
its own, passed since the adoption of the Constitution, introduce a new 
member into the political community created by the Constitution of 
the United States. It cannot make him a member of this community 
by making him a member of its own. And for the same reason it can- | 
not introduce any person, or description of persons, who are not in- 
tended to be embraced in this new political family, which the Constitu- 
tion brought into existence, but were intended to be excluded from it. 

The question then arises, whether the provisions of the Constitution, 
in relation to the personal rights and privileges to which the citizen of 
a State should be entitled, embraced the negro African race, at that 
time in this country, or who might afterward be imported, who had 
then or should afterwards be made free in any State; and to put it in 
the power of a single State to make him a citizen of the United States, 
and endow him with the full rights of citizenship in every other State 
without their consent? Does the Constitution of the United States act 
upon him whenever he shall be made free under the laws of a State, 
and raised there to the rank of a citizen, and immediately clothe him 
with all the privileges of a citizen in every other State, and in its own 
courts? 

The court think the affirmative of these propositions cannot be main- 
tained. And if it cannot, the plaintiff in error could not be a citizen 
of the State of Missouri, within the meaning of the Constitution of 
the United States, and, consequently, was not entitled to sue in its 
courts. 

It is true, every person, and every class and description of persons, 
who were at the time of the adoption of the Constitution recognized 
as citizens in the several States, became also citizens of this new 
political body; but none other; it was formed by them, and for 
them and their posterity, but for no one else. And the personal 
rights and privileges guaranteed to citizens of this new sovereignty 
were intended to embrace those only who were then members of the 
several State communities, or who should afterwards, by birthright 
or otherwise, become members, according to the provisions of the 
Constitution and the principles on which it was founded. It was the 
union of those who were at that time members of distinct and separate 
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political communities into one political family, whose power, for certain 
specified purposes, was to extend over the whole territory of the 
‘United States. And it gave to each citizen rights and privileges outside 
of his State which he did not before possess, and placed him in 
every other State upon a perfect equality with its own citizens as to 
rights of person and rights of property; it made him a citizen of the 
United States. 

It becomes necessary,: therefore, to determine who were citizens of 
the several States when the Constitution was adopted. And in order 
to do this, we must recur to the Governments and institutions of the 
thirteen colonies, when they separated from Great Britain and formed 
new sovereignties, and took their places in the family of independent 
nations. We must inquire who, at that time, were recognized as the 
people or citizens of a State, whose rights and lberties had been out- 
raged by the English Government; and who declared their independence, 
and assumed the powers of Government to defend their rights by force 
of arms. 

In the opinion of the court, the legislation and histories of the 
times, and the language used in the Declaration of Independence, show, 
that neither the class of persons who had been imported as slaves, 
nor their descendants, whether they had become free or not, were 
then acknowledged as a part of the people, nor intended to be included 
in the general words used in that memorable instrument. : 

They had for more than a century before been regarded as beings 
of an inferior order, and altogether unfit to associate with the white 
race, either in social or political relations; and so far inferior, that 
they had no rights which the white man was bound to respect; and 
that the negro might justly and lawfully be reduced to slavery for 
his benefit.1 

The legislation of the different colonies furnishes positive and in- 
disputable proof of this fact. . . . The language of the Declaration 
of Independence is equally conclusive. . . . This state of public 
opinion had undergone no change when the Constitution was adopted, 
as is equally evident from its provisions and language. . . . But there 
are two clauses in the Constitution which point directly and specifically 
to the negro race as a separate class of persons, and show clearly that 
they were not regarded as a portion of the people or citizens of the 
Government ‘then formed. 

One of these clauses reserves to each of the thirteen States the right 
to import slaves until the year 1808, if it thinks proper. . . . And 
by the other provision the States pledge themselves to each other 


' 1These statements of the Chief Justice as to the legal status of free negroes in 
the several States at the time of the adoption of the Constitution were contested by 
Mr. Justice Curtis in his dissenting opinion. See, on the subject of citizenship of 
negroes, Gordon E. Sherman, ‘‘Emancipation and Citizenship,’’ in 15 Yale L. J. 
263; also Report on Citizenship in the United States, House Document, No 326 
59th Congress, 2nd Session. 
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to maintain the right of property of the master, by delivering up to 
him any slave who may have escaped from his service, and be found 
within their respective territories. 

The legislation of the States therefore shows, ina manner not to be 
mistaken, the inferior and subject condition of that race “at the time 
the Constitution was adopted, and long afterwards, throughout the 
thirteen States by which that instrument was framed; and it is hardly 
consistent with the respect due to these States, to suppose that they 
regarded at that time, as fellow-citizens and members of the sover- 
eignty, a class of beings whom they had thus stigmatized; whom, as we 
are bound, out of respect to the State sovereignties, to assume they 
had deemed it just and necessary thus to stigmatize, and upon whom 
they had impressed such deep and enduring marks of inferiority and 
degradation; or, that when they met in convention to form the Con- 
stitution, they looked upon them as a portion of their constituents, or 
designed to include them in the provisions so carefully inserted for 
the security and protection of the liberties and rights of their citizens. 
It cannot be supposed that they intended to secure to them rights, and 
privileges, and rank, in the new political body throughout the Union, 
‘ which every one of them denied within the limits of its own dominion. 
More especially, it cannot be believed that the large slave-holding 
States regarded them as included in the word citizens, or would have 
consented to a Constitution which might compel them to receive them 
in that character from another State. For if they were so received, 
and entitled to the privileges and immunities of citizens, it would 
exempt them from the operation of the special laws and from the 
police regulations which they considered to be necessary for their 
own safety. It would give to persons of the negro race, who were 
recognized as citizens in any one State of the Union, the right to 
enter every other State whenever they pleased, singly or in companies, 
without pass or passport, and without obstruction, to sojourn there as 
long as they pleased, to go where they pleased at every hour of the 
day or night without molestation, unless they committed some viola- 
tion of law for which a white man would be punished; and it would 
give them the full liberty of speech in public and in private upon all 
subjects upon which its own citizens might speak; to hold public meet- 
ings upon political affairs, and to keep and carry arms wherever they 
went. And all this would be done in the face of the subject race of 
the same color, both free and slaves, and inevitably producing discon- 
tent and insubordination among them, and endangering the peace 
and safety of the State. 

To all ‘this mass of proof we have still to add, that Congress has 
repeatedly legislated upon the same construction of the Constitution 
that we have given. 

The conduct of the Executive Department of the Government has 
been in perfect harmony upon this subject with this course of legis- 
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lation. The question was brought officially before the late William 
Wirt, when he was the Attorney General of the United States, in 1821, 
and he decided that the words ‘‘citizens of the United States’’ were 
used in the acts of Congress in the same sense as in the Constitution; 
and that free persons of color were not citizens, within the meaning of 
the Constitution and laws; and this opinion has been confirmed by 
that of the late Attorney General, Caleb Cushing, in a recent case, and 
acted upon by the Secretary of State, who refused to grant passports 
to them as ‘‘citizens of the United States.’’ 

But so far as mere rights of persons are poneeriaa: the provision 
in question is confined to citizens of a State who are temporarily in 
another State without taking up their residence there. It gives them 
no political rights in the State as to voting or holding office, or in 
any other respect. For a citizen of one State has no right to par- 
ticipate in the government of another. But if he ranks as a citizen 
in the State to which he belongs, within the meaning of the Constitu- 
tion of the United States, then, whenever he goes into another State, 
the Constitution clothes him, as to the rights of person, with all the 
privileges and immunities which belong to citizens of the State. And 
if persons of the African race are citizens of a State, and of the 
United States, they would be entitled to all of these privileges and 
immunities in every State, and the State could not restrict them; for 
they would hold these privileges and immunities under the paramount 
authority of the Federal Government, and its courts would be bound 
to maintain and enforce them, the Constitution and laws of the State 
to the contrary notwithstanding. And if the States could limit or 
restrict them, or place the party in an inferior grade, this clause of 
the Constitution would be unmeaning, and could have no operation; 
and would give no rights to the citizen when in another State. He 
would have none but what the State itself chose to allow him. This is 
evidently not the construction or meaning of the clause in question. 
It guarantees rights to the citizen, and the State cannot withhold them. 
And these rights are of a character and would lead to consequences 
which make it absolutely certain that the African race were not included 
under the name of citizens of a State, and were not in the contem- 
plation of the framers of the Constitution when these privileges and 
immunities were provided for the protection of the citizens in other 
States. 

What the construction [of the Constitution] was at that time [when 
it was framed], we think can hardly admit of doubt. We have the 
language of the Declaration of Independence and of the Articles of 
Confederation, in addition to the plain words of the Constitution itself; 
we have the legislation of the different States, before, about the time, 
and since, the Constitution was adopted; we have the legislation of 
Congress, from the time of its adoption to a recent period; and we have 
the constant and uniform action of the Executive Department, all 
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concurring together, and leading to the same result. And if anything 
in relation to the construction of the Constitution can be regarded | 
as settled, it is that which we now give to the word ‘‘citizen’’ and the 
word ‘‘people.”’ 

And upon a full and careful consideration of the subject, the court 
is of opinion, that, upon the facts stated in the plea in abatement, Dred 
Seott was not a citizen of Missouri within the meaning of the Con- 
stitution of the United States, and not entitled as such to sue in its 
courts; and, consequently, that the Circuit Court had no jurisdiction 
of the case, and that the judgment on the plea in abatement is erroneous. 

[Here follows a discussion of the authority of the court to 
examine any question in the case other than that of the jurisdiction 
of the Cireuit Court. The court determines that it has the requisite 
authority. ] | 

We proceed, therefore, to inquire whether the facts relied on by the 
plaintiff entitled him to his freedom. 

In considering this part of the controversy, two questions arise: 
1. Was he, together with his family, free in Missouri by reason of 
the stay in the territory of the United States hereinbefore mentioned? 
And 2. If they were not, is Scott himself free by reason of his removal 
to Rock Island, in the State of Illinois, as stated in the above admis- 
sions ? 

We proceed to examine the first question. 

The act of Congress [the Missouri Compromise], upon which the plain- 
tiff relies, declares that slavery and involuntary servitude, except as a 
punishment for crime, shall be forever prohibited in all that. part of 
the territory ceded by France, under the name of Louisiana, which lies 
north of thirty-six degrees thirty minutes north latitude, and not in- 
cluded within the limits of Missouri. And the difficulty which meets us 
at the threshold of this part of the inquiry is, whether Congress was au- 
thorized to pass this law, under any of the powers granted to it by the 
Constitution ; for if the authority is not given by that instrument, it is 
the duty of this court to declare it void and inoperative, and incapa- 
ble of conferring freedom upon any one who is held as a slave under the 
laws of any one of the States. 

The counsel for the plaintiff has laid much stress upon that article 
in the Constitution which confers on Congress the power ‘‘to dispose 
of and make all needful rules and regulations respecting the territory 
or other property belonging to the United States ;’’ but, in the judgment 
of the court, that provision has no bearing on the present controversy, 
and the power there given, whatever it may be, is confined, and was 
intended to be confined, to the territory which at that time belonged 
to, or was claimed by, the United States, and was within their bound- 
aries as settled by the treaty with Great Britain, and can have no 
influence upon a territory afterwards acquired from a foreign Govern- 
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ment. It was a special provision for a known and particular territory, 
and to meet a present emergency, and nothing more. 

At the time when the Territory in question was obtained by cession 
from France, it contained no population fit to be associated together 
and admitted as a State; and it therefore was absolutely necessary to 
hold possession of it, as a Territory belonging to the United States, 
until it was settled and inhabited by a civilized community capable 
of self-government, and in a condition to be admitted on equal terms 
with the other States as a member of the Union. But, as we have 
before said, it was acquired by the General Government, as the repre-. 
sentative and trustee of the people of the United States, and it must 
therefore be held in that character for their common and equal benefit ; 
for it was the people of the several States, acting through their agent 
and representative, the Federal Government, who in fact acquired the 
Territory in question, and the Government holds it for their common 
use until it shall be associated with the other States as a member of the 
Union. 

But until that time arrives, it is undoubtedly necessary that some 
Government should be established, in order to organize society, and 
to protect the inhabitants in their persons and property; and as the 
people of the United States could act in this matter only through 
the Government which represented them, and through which they 
spoke and acted when the Territory was obtained, it was not only 
within the scope of its powers, but it was its duty to pass such laws 
and establish such a Government as would enable those by whose au- 
thority they acted to reap the advantages anticipated from its acquisi- 
tion, and to gather there a population which would enable it to assume 
the position to which it was destined among the States of the Union. 

But the power of Congress over the person or property of a 
citizen can never be a mere discretionary power under “our Constitution 
and form of Government. The powers of the Government and the 
rights and privileges of the citizen are regulated and plainly defined 
by the Constitution itself. . . . Thus the rights of property are 
united with the rights of person, and placed on the same ground by 
the fifth amendment to the Constitution, which provides that no person 
shall be deprived of life, liberty, and property, without due process 
of law. And an act of Congress which deprives a citizen of the United 
States of his liberty or property, merely because he came himself or 
brought his property into a particular Territory of the United States, 
and who had committed no offense against the laws, could hardly be 
dignified with the name of due process of law. 

It seems, however, to be supposed, that there is a difference between 
property in a slave and other property, and that different rules may be 
applied to it in expourfding the Constitution of the United States. And 
the laws and usages of nations, and the writings of eminent jurists 
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upon the relation of master and slave and their mutual rights and 
duties, and the powers which Governments may exercise over it, have 
been dwelt upon in the argument. 

But in considering the question before us, it must be borne in mind 
that there is no law of nations standing between the people of the 
United States and their Government, and interfering with their relation 
to each other. The powers of the Government, and the rights of the 
citizen under it, are positive and practical regulations plainly written 
down. The people of the United States have delegated to it certain 
enumerated powers, and forbidden it to exercise others. It has no 
power over the person or property of a citizen but what the citizens 
of the United States have granted. And no laws or usages of other 
nations, or reasoning of statesmen or jurists upon the relations, of 
master and slave, can enlarge the powers of the Government, or take 
from the citizens the rights they have reserved. And if the Constitu- 
tion recognizes the right of property of the master in a slave, and 
makes no distinction between that description of property and other 
property owned by a citizen, no tribunal, acting under the authority 
of the United States, whether it be legislative, executive, or judicial, 
has a right to draw such a distinction, or deny to it the benefit of the 
provisions and guarantees which have been provided for the protection 
of private property against the encroachments of the Government. 

Now, as we have already said in an earlier part of this opinion, upon 
a different point, the right of property in a slave is distinctly and 
expressly affirmed in the Constitution. The right to traffic in it, like 
an ordinary article of merchandise and property, was guaranteed to 
the citizens of the United States, in every State that might desire it, 
fer twenty years. And the Government in express terms is pledged to 
protect it in all future time, if the slave escapes from his owner. This 
is done in plain*words—too plain to be misunderstood. And no word can 
be found in the Constitution which gives Congress a greater power over 
slave property, or which entitles property of that kind to less protection 
than property of any other description. The only power conferred is 
the power coupled with the duty of guarding and protecting the owner 
in his rights. 

Upon these considerations, it is the opinion of the court that the act 
of Congress which prohibited a citizen from holding or owning property 
of this kind in the territory of the United States north of the line 
therein mentioned, is not warranted by the Constitution, and is there- 
fore void; and that neither Dred Scott himself, nor any of his family, 
were made free by being carried into this territory; even if they 
had been carried there by the owner, with the «intention of becoming 
a permanent resident . 

But there is another point in the case which depends upon State 
power and State law. And it is contended, on the part of the plaintiff, 
that he is made free by being taken to Rock Island, in the State of 
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Illinois, independently of his residence in the territory of the United 
States; and being so made free, he was not again reduced to a state 
of slavery by being brought back to Missouri. 

Our notice of this part of the case will be very brief; for the prin- 
ciple on which it depends was decided in this court, upon much con- 
sideration, in the case of Strader et al. v. Graham, reported in 10th 
Howard, 82. In that case, the slaves had been taken from Kentucky 
to Ohio, with the consent of the owner, and afterwards brought back 
to Kentucky. And this court held that their status or condition, .as 
free or slave, depended upon the laws of Kentucky, when they were 
brought back into that State, and not of Ohio; and that this court 
had no jurisdiction to revise the judgment of a State court upon its 
own laws. ... 

So in this case. As Scott was a slave when taken into the State 
of Illinois by his owner, and was there held as such, and brought back 
in that character, his status, as free or slave, depended on the laws 
of Missouri, and not of Illinois. . . . 

Upon the whole, therefore, it is the judgment of this court, that 
it appears by the record before us, that the plaintiff in error is not a 
citizen of Missouri, in the sense in which that word is used in the 
Constitution; and that the Circuit Court of the United States, for 
that reason, had no jurisdiction in the case, and could give no judg- 
ment in it. Its judgment for the defendant must, consequently, be 
reversed, and a mandate issued, directing the suit to be dismissed for 
want of jurisdiction. . . . 


Mr. Justice McLEAN and Mr. Justice Curtis dissented. . . 


Norz.—The bitter controversy attending this decision is familiar to every student 
of American history. Putting aside exaggerated descriptions of the case, such as 
‘‘the decision that brought on the Civil War,’’ it must always stand out not so 
much as an unwise attempt of the Supreme Court to settle a political issue as an 
exercise of bad judgment under the circumstances. 

It appears that it was the intention of the majority justices until within a month 
of the decision to limit themselves to an opinion upholding the decision of the 
Supreme Court of Missouri that upon the return of Scott to Missouri he resumed his 
status of slave whatever status he had acquired by having been taken to the Louisiana 
Territory. Justice Nelson was: assigned the duty of writing an opinion to that 
effect, representing a majority of seven. But hearing that the minority justices 
were determined to bring up and maintain the constitutionality of the Missouri 
Compromise, the majority, exclusive of Justice Nelson, believed it necessary to 
bring up the question themselves. This was doubtless an error of political judgment, 
inasmuch as Congress had already repealed the Compromise Act by the Kansas- 
Nebraska Act of 1854, so that the opinion of the minority could have had no 
present effect. The assignment of the opinion to Justice Nelson was withdrawn and 
the Chief Justice undertook to prepare an opinion covering the whole question of 
slavery in the territories. The honest intentions of the Chief Justice in bringing 
up the larger issue have now been conclusively demonstrated, and it appears to 
have been the dissenting justices who forced a decision on the constitutionality of 
the Compromise. The bitter accusation that the Dred Scott case was a deliberate 
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plot of the majority to fasten slavery upon the country forever is now seen to be 
completely unfounded; and the obvious injustice of attributing to the Chief Justice 
personally the statement that negroes had ‘‘no rights which the white man was 
bound to respect’’ has long since been recognized. 

It is another question whether the six justices who held the Missouri Compromise 
unconstitutional showed good legal judgment. Few would be found today to defend 
the position that the express grant to Congress of the power to make rules and 
regulations respecting the territory of the United States was intended to extend 
only to territory belonging to the United States at the time of the adoption of the 
Constitution. But conceding the error of legal judgment, and the partisan political 
influences that led to it, the error can not be said to have been, under the circum- 
stances of the times, so grave as to have merited the opprobrium heaped upon the 
Court at the time. If there was loss of confidence in the Court on the part of the 
North during the succeeding decade it was due quite as much to deliberate misin- 
terpretation of the decision by prominent anti-slavery newspapers and public men. 
See Warren, The Supreme Court, Ch. XX VI, and references there cited. 

While six justices joincd with the Chief Justice in the judgment rendered, their 
reasons for doing so differed, with the result that each of the six read a separate 
opinion, Justice Nelson adhering to the position which was at first to have been 
that of the Court. The dissenting justices also read separate opinions. 


B. Citizenship After the Fourteenth Amendment 


ELK vy. WILKINS. 
112 U. 8. 94,5 8. Ct. 41, 28 L. Ed. 643 (1884). 


In error to the Circuit Court of the United States for the District 
of Nebraska. 

[The constitution of Nebraska provided that all male persons who 
had attained the age of twenty-one, who satisfied certain requirements 
as to residence, and who were either citizens of the United States 
or who, at least thirty days prior to an election, had declared their 
intention to become citizens by naturalization should be entitled to 
vote. The plaintiff, Elk, who was born a member of an Indian tribe and 
who alleged that he had severed his tribal relations and ‘‘had fully 
and completely surrendered himself to the jurisdiction of the United 
States,’’ although he does not claim that he has been naturalized or 
taxed or otherwise accepted or recognized as a citizen either by the 
State of Nebraska or the United States, brought action against a reg- 
istrar, Wilkins, for refusing to register him as a voter. Judgment hav- 
ing been given for the defendant, the plaintiff sued out a writ of error. ] 


Mr. Justice Gray delivered the opinion of the court. des 

The question then is, whether an Indian, born a member of one of 
the Indian tribes within the United States, is, merely by reason of his 
birth within the United States, and of his afterwards voluntarily sepa- 
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rating himself from his tribe and taking up his residence among white 
citizens, a citizen of the United States, within the meaning of the first 
section of the Fourteenth Amendment of the Constitution. 

Under the Constitution of the United States, as originally estab- 
lished, ‘‘Indians not taxed’’ were excluded from the persons according 
to whose numbers representatives and direct taxes were apportioned 
among the several States; and Congress had and exercised the power 
to regulate commerce with the Indian tribes, and the members thereof, 
whether within or without the boundaries of one of the States of the 
Union. The Indian tribes, being within the territorial limits of the 
United States, were not, strictly speaking, foreign States; but they 
were alien nations, distinct political communities, with whom the United 
States might and habitually did deal, as they thought fit, either through 
treaties made by the President and Senate, or through acts of Congress 
in the ordinary forms of legislation. The members of those tribes 
owed immediate allegiance to their several tribes, and were not part 
of the people of the United States. They were in a dependent condi- 
tion, a state of pupilage, resembling that of a ward to his guardian. 
Indians and their property, exempt from taxation by treaty or statute 
of the United States, could not be taxed by any State. General acts 
of Congress did not apply to Indians, unless so expressed as to clearly 
manifest an intention to include them. 

The alien and dependent condition of the members of the Indian 
tribes could not be put off at their own will, without the action or assent 
of the United States. They were never deemed citizens of the United 
States, except under explicit provisions of treaty or statute to that 
effect, either declaring a certain tribe, or such members of it as chose 
to remain behind on the removal of the tribe westward, to be citizens, 
or authorizing individuals of particular tribes to become citizens on 
application to a court of the United States for naturalization, and satis- 
factory proof of fitness for civilized life. 

The distinction between citizenship by birth and citizenship by natu- 
ralization is clearly marked in the provisions of the Constitution, by 
which ‘‘no person, except a natural born citizen, or a citizen of the 
United States at the time of the adoption of this Constitution, shall 
be eligible to the office of President’’; and ‘‘the Congress shall have 
power to establish an uniform rule of naturalization.’’ Constitution, 
art. 2, sect. 1; art. 1, sect. 8. 

By the Thirteenth Amendment of the Constitution slavery was pro- 
hibited. The main object of the opening sentence of the: Fourteenth 
Amendment was to settle the question, upon which there had been a 
difference of opinion throughout the country and in this court, as to the 
vitizenship of free negroes (Scott v. Sandford, 19 How. 393); and to 
put it beyond doubt that all persons, white or black, and whether 
formerly slaves or not; born or naturalized in the United States, and 
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owing no allegiance to any alien power, should be citizens of the 
United States and of the State in which they reside. Slaughter-House 
Cases, 16 Wall. 36, 73; Strauder v. West Virginia, 100 U. S. 303, 306. 

This section contemplates two sources of citizenship, and two sources 
only: birth and naturalization. The persons declared to be citizens 
are ‘‘all persons born or naturalized in the United States, and subject 
to the jurisdiction thereof.’’ The evident meaning of these last words 
is, not merely subject in some respect or degree to the jurisdiction of 
the United States, but completely subject to their political jurisdiction, 
and owing them direct and immediate allegiance. And the words 
relate to the time of birth in the one case, as they do to the time of 
naturalization in the other. Persons not thus subject to the jurisdiction 
of the United States at the time of birth cannot become so afterwards, 
except by being naturalized, either individually, as by proceedings 
under the naturalization acts, or collectively, as by the force of a treaty 
by which foreign territory is acquired. 

Indians born within the territorial limits of the United States, mem- 
bers of, and owing immediate allegiance to, one of the Indian tribes 
(an alien, though dependent, power), although in a geographical sense 
born in the United States, are no more ‘‘born in the United States and 
subject to the jurisdiction thereof,’’ within the meaning of the first 
section of the Fourteenth Amendment, than the children of subjects 
of any foreign government born within the domain of that government, 
or the children born within the United States, of ambassadors or other 
public ministers of foreign nations. 

This view is confirmed by the second section of the Fourteenth Amend- 
ment, which provides that ‘‘representatives shall be apportioned among 
the several States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians not taxed.”’ 
Slavery having been abolished, and the persons formerly held as slaves 
made citizens, this clause fixing the apportionment of representatives 
has abrogated so much of the corresponding clause of the original Con- 
stitution as counted only three-fifths of such persons. But Indians not 
taxed are still excluded from the count, for the reason that they are 
not citizens. Their absolute exclusion from the basis of representation, 
in which all other persons are now included, is wholly inconsistent with 
their being considered citizens. : 

So the further provision of the second section for a proportionate 
reduction of the basis of the representation of any State in which the 
right to vote for presidential electors, representatives in Congress, or 
executive or judicial officers or members of the legislature of a State, 
is denied, except for participation in rebellion or other crime, to ‘‘any 
of the male inhabitants of such State, being twenty-one years of age 
and citizens of the United States,’’ cannot apply to a denial of the 
elective franchise to Indians not taxed, who form no part of the people 
entitled to representation. . . 
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Since the ratification of the Fourteenth Amendment, Congress has 
passed several acts for naturalizing Indians of certain tribes, which 
would have been superfluous if they were, or might become, without 
any action of the government, citizens of the United States. 

The national legislation has tended more and more towards the educa- 
tion and civilization of the Indians, and fitting them to be citizens. 
But the question whether any Indian tribes, or any members thereof, 
have become so far advanced in civilization, that they should be let 
out of the state of pupilage, and admitted to the privileges and re- 
sponsibilities of citizenship, is a question to be decided by the nation 
whose wards they are and whose citizens they seek to become, and not 
by each Indian for himself. ‘ 

The plaintiff, not being a citizen of the United States under the 
Fourteenth Amendment of the Constitution, has been deprived of no 
right secured by the Fifteenth Amendment, and cannot maintain this 
action. ' 

Judgment affirmed. 


Mr. Justice HARLAN, with whom concurred Mr. Justice Woops, dis- 
senting. 


Notr.—For the status of Indian tribes, as distinct from individual Indians, see 
Cherokee Nation v. Georgia, ante, p. 68, and note thereto. By act of June 2, 1924, 
Congress provided ‘‘that all non-citizen Indians born within the territorial limits 
of the United States be, and they are hereby, declared to be citizens of the United 
States.’ 


UNITED STATES vy. WONG KIM ARK. 
169 U. S. 649, 18 S. Ct. 456, 42 L. Ed. 890 (1898). 


Appeal from the District Court of the United States for the North- 
ern District of California. 

[Wong Kim Ark was born in San Francisco in 1873 of Chinese par- 
ents who were domiciled in the United States and who continued to 
reside therein until 1890. In that year they returned to China and their 
son accompanied them for a temporary visit. Upon his return to the 
United States in the same year, he was allowed to enter on the ground 
that he was a native-born citizen of the United States. In 1894 he 
made a second visit to China, but upon his return in 1895 the collector 
of customs at San Francisco refused him permission to enter on the 
ground that he was not a citizen of the United States. Being restrained 
of his liberty for the purpose of deportation, he sued out a writ of 
habeas corpus in the United States District Court which ordered his 
discharge, 71 Fed. 382. Thereupon the United States appealed. ] 
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Mr. Justice GRAY . . . delivered the opinion of the court. ; 
The question presented by the record is whether a child born in the 
"United States, of parents of Chinese descent, who, at the time of his 
birth, are subjects of the Emperor of China, but have a permanent 
domicile and residence in the United States, and are there carrying 
on business, and are not employed in any diplomatic or official capacity 
under the Emperor of China, becomes at the time of his birth a citizen 
of the United States, by virtue of the first clause of the Fourteenth 
Amendment of the Constitution, ‘‘All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the States wherein they reside.”’ 

I. In construing any act of legislation, whether a statute enacted 
by the legislature, or a constitution established by the people as the 
supreme law of the land, regard is to be had not only to all parts of the 
act itself, and of any former act of the same law-making power, of 
which the act in question is an amendment; but also to the condition, 
and to the history, of the law as previously existing, and in the light 
of which the new act must be read and interpreted. 

The Constitution of the United States, as originally adopted, uses the 
words ‘‘citizen of the United States,’’ and ‘‘natural-born citizen of 
the United States.’’ : 

The Constitution nowhere defines the meaning of these words, either 
by way of inclusion or of exclusion, except in so far as this is done 
by the affirmative declaration that ‘‘all persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, are citizens 
of the United States.’’ In this, as in other respects, it must be inter- 
preted in the light of the common law, the principles and history of 
which were familiarly known to the framers of the Constitution. Minor 
v. Happersett, 21 Wall. 162; Hx parte Wilson, 114 U. 8. 417, 422; Boyd 
v. United States, 116 U. S. 616, 624, 625; Smith v. Alabama, 124 U. S. 
465. The language of the Constitution, as has been well said, could 
not be understood without reference to the common law. 1 Kent Com. 
336; Bradley, J., in Moore v. United States, 91 U. S. 270, 274. 

II. The fundamental principle of the common law with regard to 
English nationality was birth within the allegiance, also called 
“‘ligealty,’’ ‘‘obedience,’’ ‘‘faith’’ or ‘‘power,’’ of the King. The 
principle embraced all persons born within the King’s allegiance and 
subject to his protection. Such allegiance and protection were mutual— 
as expressed in the maxim, protectio trahit subjectionem, et subjectio 
protectionem—and were not restricted to natural-born subjects and 
naturalized subjects, or to those who had taken an oath of allegiance; 
but were predicable of aliens in amity so long as they were within the 
kingdom. Children, born in England, of such aliens, were therefore 
natural-born subjects. But the children, born within the realm, of 
foreign ambassadors, or the children of alien enemies, born during 
and within their hostile occupation of part of the King’s domains, were 
not natural-born subjects, because not born within the allegiance, the 
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obedience, or the power, or, as would be said at this day, within the 
jurisdiction of the King. 

It thus clearly appears that by the law of England for the last three 
centuries, beginning before the settlement of this country, and con- 
tinuing to the present day, aliens, while residing in the dominions pos- 
sessed by the Crown of England, were within the allegiance, the obedi- 
ence, the faith or loyalty, the protection, the power, the jurisdiction 
of the English Sovereign; and therefore every child born in England 
of alien parents was a natural-born subject, unless the child of an am- 
bassador or other diplomatic agent of a foreign State, or of an alien 
enemy in hostile occupation of the place where the child was born. 

III. The same rule was in force in all the English Colonies upon 
this continent down to the time of the Declaration of Independence, 
and in the United States afterwards, and continued to prevail under the 
Constitution as originally established. 

IV. It was contended by one of the learned counsel for the United 
States that the rule of the Roman law, by which the citizenship of the 
child followed that of the parent, was the true rule of international 
law as now recognized in most civilized countries, and had superseded 
the rule of the common law, depending on birth within the realm, 
originally founded on feudal considerations. . . . [The court here 
examines the laws of the various European countries as to citizenship 
and finds that they greatly differed. ] 

There is, therefore, little ground for the theory, that at the time of 
the adoption of the Fourteenth Amendment of the Constitution of the 
United States, there was any settled or definite rule of international 
law, generally recognized by civilized nations, inconsistent with the 
ancient rule of citizenship by birth within the dominion. 

Nor can it be doubted that it is the inherent right of every independ- 
ent nation to determine for itself, and according to its own constitution 
and laws, what classes of persons shall be entitled to its citizenship. 


Passing by questions once earnestly controverted, but finally put at 
rest by the Fourteenth Amendment of the Constitution, it is beyond 
doubt that, before the enactment of the Civil Rights Act of 1866 or 
the adoption of the Constitutional Amendment, all: white persons, at 
least, born within the sovereignty of the United States, whether chil- 
dren of citizens or of foreigners, excepting only children of ambassadors 
or public ministers of a foreign government, were native-born citizens 
of the United States. 

V. In the forefront, both of the Fourteenth Amendment of the 
Constitution, and of the Civil Rights Act of 1866, the fundamental 
principle of citizenship by birth within the dominion was reaffirmed in 
the most explicit and comprehensive terms. 

The first section of the Fourteenth Amendment of the Constitution 
begins with the words, ‘‘ All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
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United States and of the State wherein they reside.’’ As appears from 
the face of the amendment, as well as from the history of the times, this 
was not intended to impose any new restrictions upon citizenship, or 
to prevent any persons from becoming citizens by the fact of birth 
within the United States, who would thereby have become citizens 
according to the law existing before its adoption. It is declaratory in 
form, and enabling and extending in effect. Its main purpose doubt- 
less was, as has been often recognized by this court, to establish the 
citizenship of free negroes which had been denied in the opinion de- 
livered by Chief Justice Taney in Dred Scott v. Sandford (1857), 19 
How. 393; and to put it beyond doubt that all blacks, as well as 
whites, born or naturalized within the jurisdiction of the United States, 
are citizens of the United States. The Slaughter-House Cases (1873), 
16 Wall. 36, 73; Strauder v. West Virginia (1879), 100 U. S. 303, 306; 
Ex parte Virginia (1879), 100 U. 8. 339, 345; Neal v. Delaware (1880), 
103 U. S. 370, 386; Elk v. Wilkins (1884), 112 U. S. 94, 101. But the 
opening words, ‘‘ All persons born,’’ are general, not to say universal, 
restricted only by place and jurisdiction, and not by color or race—as 
was clearly recognized in all the opinions delivered in the Slaughter- 
House Cases. 

The real object of the Fourteenth Amendment of the Constitution, 
in qualifying the words, ‘‘ All persons born in the United States,’’ 
by the addition, ‘‘and subject to the jurisdiction thereof,’’ would ap- 
pear to have been to exclude, by the fewest and fittest words (besides 
children of members of the Indian tribes, standing in a peculiar rela- 
tion to the National Government, unknown to the common law), the 
two classes of cases—children born of alien enemies in hostile occupa- 
tion, and children of diplomatic representatives of a foreign state— 
both of which, as has already been shown, by the law of England, and 
by our own law, from the time of the first settlement of the English 
colonies in America, had been recognized exceptions to the funda- 
mental rule of citizenship by birth within the country. 

The effect of the enactments conferring citizenship on foreign-born 
children of American parents has been defined, and the fundamental 
rule of citizenship by birth within the dominion of the United States, 
notwithstanding alienage of parents, has been affirmed, in well con- 
sidered opinions of the executive departments of the Government, since 
the adoption of the Fourteenth Amendment of the Constitution. 

These opinions go to show that, since the adoption of the Fourteenth 
Amendment, the executive branch of the Government, the one charged 
with the duty of protecting American citizens abroad against unjust 
treatment by other nations, has taken the same view of the act of 
Congress of 1855, declaring children born abroad of American citizens 
to be themselves citizens, which, as mentioned in a former part of this 
opinion, the British Foreign Office has taken of similar acts of Parlia- 
ment—holding that such statutes cannot, consistently with our own 
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established rule of citizenship by birth in this country, operate extra- 
territorially so far as to relieve any person born and residing in a 
foreign country, and subject to its government, from his allegiance to 
that country. 

The foregoing considerations and authorities irresistibly lead us to 
these conclusions: the Fourteenth Amendment affirms the ancient and 
fundamental rule of citizenship by birth within the territory, in the 
allegiance and under the protection of the country, including all chil- 
dren here born of resident aliens, with the exceptions or qualifications 
(as old as the rule itself) of children of foreign sovereigns or their 
ministers, or born on foreign public ships, or of enemies within and 
during hostile occupation of part of our territory, and with the single 
additional exception of children of members of the Indian tribes owing 
direct allegiance to their several tribes. The Amendment, in clear 
words and in manifest intent, includes the children born, within the 
territory of the United States, of all other persons, of whatever race or 
color, domiciled within the United States. 

To hold that the Fourteenth Amendment of the Constitution excludes 
from citizenship the children, born in the United States, of citizens or 
subjects of other countries, would be to deny citizenship to thousands 
of persons of English, Scotch, Irish, German or other European parent- 
age, who have always been considered and treated as citizens of the 
United States. 

VI. Whatever considerations, in the absence of a controlling pro- 
vision of the Constitution, might influence the legislative or the execu- 
tive branch of the Government to decline to admit persons of the 
Chinese race to the status of citizens of the United States, there are 
none that can restrain or permit the judiciary to refuse to give full 
effect to the peremptory and explicit language of the Fourteenth 
Amendment, which declares and ordains that ‘‘ All persons born or 
naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States.’’ . 

The Fourteenth Amendment of the Constitution, in the declaration 
that ‘‘all persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of 
the States wherein they reside,’’ contemplates two sources of citizen- 
ship, and two only: birth and naturalization. Citizenship by naturaliza- 
tion can only be acquired by naturalization under the authority and 
in the forms of law. But citizenship by birth is established by the 
mere fact of birth under the circumstances defined in the Constitution. 
Every person born in the United States, and subject to the jurisdic- 
tion thereof, becomes at once a citizen of the United States, and needs 
no naturalization. A person born out of the jurisdiction of the United 
States can only become a citizen by being naturalized, either by treaty, 
as in the case of the annexation of foreign territory, or by authority 
of Congress, exercised either by declaring certain classes of persons 
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to be citizens, as in the enactments conferring citizenship upon foreign- 
born children of citizens, or by enabling foreigners individually to be- 
come citizens by proceedings in the judicial tribunals, as in the ordinary 
provisions of the naturalization acts. 

The fact, therefore, that acts of Congress or treaties have not per- 
mitted Chinese persons born out of this country to become citizens 
by naturalization, cannot exclude Chinese persons born in this country 
from the operation of the broad and clear words of the Constitution, 
‘All persons born in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States.”?. . . 

The evident intention, and the necessary effect, of the submission 
of this case to the decision of the court upon the facts agreed by the 
parties, were to present for examination the single question, stated at 
the beginning of this opinion, namely, whether a child born in the 
United States, of parents of Chinese descent, who, at the time of 
his birth, are subjects of the Emperor of China, but have a permanent 
domicile and residence in the United States, and are there carrying 
on business, and are not employed in any diplomatic or official capacity 
under the Emperor of China, becomes at the time of his birth a citizen 
of the United States. For the reasons above stated, this court is of 
opinion that the question must be answered in the affirmative. 

Order affirmed. 


Mr. Curer Justice FULLER, with whom concurred Mr. Justice 
Haran, dissenting. 


Nore.—The decision in the instant case reverses a dictum in the Slaughter-House 
cases (see post, p. 584,) where the Court interpreted the phrase ‘‘subject to its juris- 
diction’’ as being intended to exclude from the operation of the Fourteenth Amend- 
ment the children of citizens or subjects of foreign states, even though born within 
the United States. 

The rule of jus soli declared by the Fourteenth Amendment is not so absolute but 
that citizenship acquired by birth may be lost by deliberate act of the citizen. In 
the case of the marriage of a native American woman to an alien, the courts fol- 
lowed until 1856 the common law rule that the American wife did not lose her 
citizenship, except where there were treaty provisions to that effect, see Shanks v. 
Dupont, 3 Pet. 242, 7 L. Ed. 666 (1830). In 1856 Congress enacted that the mar- 
riage of an alien woman to an American citizen should confer citizenship upon her 
if otherwise eligible; but it was not until 1907 that it was provided that the 
American woman lost her citizenship by marriage to an alien. On September 22, 
1922, the Cable Act was passed which provided, inter alia, that an American woman 
marrying an alien did not lose her citizenship ipso facto, but only by renunciation, 
except in the case of marriage ‘to an alien ineligible to naturalization. For the 
provisions of the Cable Act and their application in specific cases, see Gettys, The 
Law of Citizenship in the United States (1934), pp. 125 ff; Breckinridge, Marriage 
and the Civie Rights of Women (1930). 

While citizenship is guaranteed by the Constitution only to persons born on the 
soil of the United States, international law recognizes the right of a nation to 
claim nationality for children born abroad of parents who are citizens. It remains 
for Congress, in its judgment, to maintain this right by appropriate legislation, and 
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to determine the conditions under which citizenship thus acquired may be retained. 
See, on subject of the loss of citizenship acquired by birth, Perkins v. Elg, 307 
U. S. 325, 59 S. Ct. 884, 83 L. Ed. 1320 (1939), involving the status of Miss Elg, 
born in 1907 in the United States of naturalized parents of Swedish origin, and 
taken by her mother in 1911 back to Sweden, where her father returned in 1922 
and lost his citizenship of the United States by residence for more than the two- 
year limit fixed by the statute. Miss Elg, having returned to the United States in 
1929, after attaining majority, was notified in 1935 that she was an alien illegally 
in the country. The Court held that she retained her citizenship of birth until it 
should be relinquished by her own free act. The change in the status of her parents 
while she was still a minor did not affect her own right to assert her citizenship. 

On the subject of citizenship, see Van Dyne, Citizenship of the United States 
(1904); Gettys, The Law of Citizenship in the United States (1934); Seckler- 
Hudson, Statelessness: with Special Reference to the United States (1934); Breckin- 
ridge, Marriage and the Civic Rights of Women (1930); Flournoy and Hudson, A 
Collection of Nationality Laws of Various Countries (1929). 

Naturalization is the procedure by which a person who is an alien by birth may 
become a citizen, or a person who has lost citizenship may reacquire it. The pro- 
cedure is fixed by law of Congress, as provided in the Constitution, except for the 
cases where treaty provisions have stipulated for collective naturalization. On the 
conclusion of the treaty of peace of 1783 all persons then adhering to the United 
States, whether born in the country or not, were absolved of their allegiance to 
Great Britain, while adherents of Great Britain remained British subjects, McIlvaine 
v. Coxe’s Lessee, 4 Cranch, 209, 2 L. Ed. 598 (1808); Inglis v. Trustees, 3 Pet. 99, 
7 L. Ed. 617 (1830); Shanks v. Dupont, 3 Pet. 242, 7 L. Ed. 666 (1830). When 
Texas was annexed to the United States all its citizens were at once made citizens 
of the United States, Contzen v. United States, 179 U. S. 191, 21 S. Ct. 98, 45 L. 
Ed. 148 (1900). The admission of a Territory to the Union may also operate as a 
collective naturalization of its inhabitants. ‘‘AIl persons who were citizens of the 
Republic of Hawaii on August 12, 1898,’’ the day of the formai transfer of sover- 
eignty to the United States, were collectively ‘‘declared to be citizens of the United 
States and citizens of the Territory of Hawaii’’ by the act of Congress of April 30, 
1900. 31 Stat. 141. And ‘‘all citizens of Porto Rico . . . are hereby declared 
and shall be deemed and held to be citizens of the United States: Provided, that any 
person hereinbefore described may retain his present political status by making a 
declaration under oath of his decision to do so within six months of the taking effect 
of this Act,’?’ Act of March 2, 1917, 39 Stat. 951, 953. For other cases arising in 
connection with naturalization, see Gettys, op. cit. Chap. VI, CoecenG Naturaliza- 
tion and Citizenship in the Territories. 

Since an alien’s right to naturalization in the United States is purely statutory, 
the only function of the courts in passing upon the eligibility of certain races 
to naturalization is to ascertain the intent of Congress. In confining the privilege 
of naturalization to ‘‘aliens, being free white persons, and to aliens of African 
nativity and to persons of African descent,’’? Congress did not intend to include 
Japanese among those eligible to naturalization, Ozawa v. United States, 260 
U. S. 178, 43 8. Ct. 178, 67 L. Ed. 199 (1922). In United States v. Bhagat Singh 
Thind, 261 U. S. 204, 43 S. Ct. 338, 67 L. Ed. 616 (1923), it was held that a high 
caste Hindu was not a ‘‘white person’’ within the meaning of the statute. 

In United States v. Macintosh, 283 U. S. 605, 51 S. Ct. 570, 75 L. Ed. 1302 
(1931), involving a petition for naturalization, the court held that the conditional 
refusal of the defendant to promise in advance to bear arms in defense of the 
United States unless he believed the war to be morally justified barred him from 
naturalization under the acts of Congress. Ne issue of constitutional law was in- 
volved. See also, United States v. Schwimmer, 279 U. S. 644, 49 S. Ct. 448, 73 L. 
Ed. 889 (1929), and United States v. Bland, 283 U.S. 686, 51 S. Ct. 569, 75 L. 
Ed. 1319 (1931). 
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C. Privileges and Immunities of National Citizenship 


SLAUGHTER-HOUSE CASES. 


THE BUTCHERS’ BENEVOLENT ASSOCIATION OF NEW 
ORLEANS v. THE CRESCENT CITY LIVE-STOCK 
LANDING & SLAUGHTER-HOUSE CO. 


ESTEBEN et al. v. THE STATE OF LOUISIANA EX REL. 
BELDEN, Attorney-General. 


16 Wall. 36, 21 L. Ed. 394 (1873). 


Error to the Supreme Court of Louisiana. 

[The Legislature of Louisiana enacted a law whereby it created a cor- 
poration, The Crescent City Live-Stock Landing and Slaughter-House 
Company, to which it granted a monopoly within the City of New 
Orleans of the landing and slaughtering of animals intended for food. 
This company was required to permit any other person to slaughter 
animals in their slaughter-houses and a maximum charge for such sery- 
ice was fixed. The butchers of New Orleans, through the Butchers’ 
Benevolent Association, contested the validity of the act on the ground 
that it was contrary to the Thirteenth and Fourteenth Amendments of 
the Constitution. Judgment having been given for the defendant, a 
writ of error was sued out. ] 


Mr. Justicn Minter. . . delivered the opinion of the court. 

The plaintiffs in error accepting this issue, allege that the statute is 
a violation of the Constitution of the United States in these several 
particulars : 

That it creates an involuntary servitude forbidden by the thirteenth 
article of amendment ; 

That it abridges ne privileges and immunities of citizens of the 
United States ; 

That it denies to the plaintiffs the equal protection of the laws; and, 

That it deprives them of their property without due process of law; 
contrary to the provisions of the first section of the fourteenth article 
of amendment. 

This court is thus called upon for the first time to give construction 
to these articles. . . . 

The first section of the fourteenth article, to which our attention is 
more specially invited, opens with a definition of citizenship—not only 
citizenship of the United States, but citizenship of the States. No such 
definition was previously found in the Constitution, nor had any at- 
tempt been made to define it by act of Congress. It had been the occa- 
sion of much discussion in the courts, by the executive .departments, 
and in the public journals. It had been said by eminent judges that no 
man was a citizen of the United States except as he was a citizen of one 
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of the States composing the Union. Those, therefore, who had been 
born and resided always in the District of Columbia or in the Terri- 
tories, though within the United States, were not citizens. Whether 
this proposition was sound or not had never been judicially decided. 
But it had been held by this court, in the celebrated Dred Scott case, 
only a few years before the outbreak of the civil war, that a mian of 
African descent, whether a slave or not, was not and could not be a 
citizen of a State or of the United States. This decision, while it met 
the condemnation of some of the ablest statesmen and constitutional 
lawyers of the country, had never been overruled; and if it was to be 
accepted as a constitutional limitation of the right of citizenship, then 
all the negro race who had recently been made freemen, were still, not 
only not citizens, but were incapable of becoming so by anything short 
of an amendment to the Constitution. 

To remove this difficulty primarily, and to establish a clear and com- 
prehensive definition of citizenship which should declare what should 
constitute citizenship of the United States, and also citizenship of a 
State, the first clause of the first section was framed. 

‘“All persons born or: naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside.’’ 

The first observation we have to make on this clause is, that it puts 
at rest both the questions which we stated to have been the subject of 
differences of opinion. It declares that persons may be citizens of the 
United States without regard to their citizenship of a particular State, 
and it overturns the Dred Scott decision by making all persons born 
within the United States and subject to its jurisdiction citizens of the 
United States. That its main purpose was to establish the citizenship 
of the negro can admit of no doubt. The phrase, ‘‘subject to its juris- 
diction’’ was intended to exclude from its operation children of min- 
isters, consuls, and citizens or ‘subjects of foreign states born within the 
United States. 

The next observation is more important in view of the arguments of 
counsel in the present case. It is, that the distinction between citizen- 
ship of the United States and citizenship of a State is clearly recognized 
and established. Not only may a man be 4 citizen of the United States 
without being a citizen of a State, but an important element is necessary 
to convert the former into the latter. He must reside within the State 
to make him a citizen of it, but it is only necessary that he should be 
born or naturalized in the United States to be a citizen of the Union. 

It is quite clear, then, that there is a citizenship of the United States, 
and a citizenship of a State, which are distinct from each other, and 
which depend upon different characteristics or circumstances in the 
individual. 

We think this distinction and its explicit recognition in this amend- 
ment of great weight in this argument, because the next paragraph of 
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this same section, which is the one mainly relied on by the plaintiffs in 
error, speaks only of privileges and immunities of citizens of the United 
States, and does not speak of those of citizens of the several States. The 
argument, however, in favor of the plaintiffs rests wholly on the assump- 
tion that the citizenship is the same, and the privileges and immunities 
euaranteed by the clause are the same. 

The language is, ‘‘No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States.’ 
It is a little remarkable, if this clause was intended as a protection to 
the citizen of a State against the legislative power of his own State, that 
the word citizen of the State should be left out when it is so carefully 
used, and used in contradistinction to citizens of the United States, in 
the very sentence which precedes it. It is too clear for argument that 
the change in phraseology was adopted understandingly and with a 
purpose. 

Of the privileges and immunities of the citizen of the United States, 
and of the privileges and immunities of the citizen of the State, and 
what they respectively are, we will presently consider; but we wish to 
state here that it is only the former which are placed by this clause 
under the protection of the Federal Constitution, and that the latter, 
whatever they may be, are not intended to have any additional pro- 
tection by this paragraph of the amendment. 

If, then, there is a difference between the privileges and immunities 
belonging to a citizen of the United States as such, and those belonging 
to the citizen of the State as such, the latter must rest for their security 
and protection where they have heretofore rested; for they are not 
embraced by this paragraph of the amendment. ‘ 

The first occurrence of the words ‘‘privileges and immunities’’ in our 
constitutional history, is to be found in the fourth of the articles of the 
old Confederation. : 

It declares ‘‘that the better to secure and perpetuate mutual friend- 
ship and intercourse among the people of the different States in this 
Union, the free inhabitants of each of these States, paupers, vagabonds, 
and fugitives from justice excepted, shall be entitled to all the privileges 
and immunities of free citizens in the several States; and the people of 
each State shall have free ingress and regress to and from any other 
State, and shall enjoy therein all the privileges of trade and commerce, 
subject to the same duties, impositions, and restrictions as the in- 
habitants thereof respectively.’’ 

In the Constitution of the United States, which superseded the 
Articles of Confederation, the corresponding provision is found in sec- 
tion two of the fourth article, in the following words: ‘‘The citizens 
of each State shall be Pua to all the privilees and immunities of 
citizens of the several States.’ 

There can be but little question that the purpose of both these pro- 
visions is the same, and that the privileges and immunities intended are 
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the same in each. In the article of the Confederation we have some 
of these specifically mentioned, and enough perhaps to give some general 
idea of the class of civil rights meant by the phrase. 

‘Fortunately we are not without judicial construction of this clause 
of the Constitution. The first and the leading case on the subject is 
that of Corfield v. Coryell, decided by Mr. Justice Washington in the 
Circuit Court for the District of Pennsylvania in 1823, 4 Washington’s 
Circuit Court, 371. 

‘‘The inquiry,’’ he says, ‘‘is, what, are the privileges and immunities 
of citizens of the several States? We feel no hesitation in confining 
these expressions to those privileges and immunities which are funda- 
mental ; which belong of right to the citizens of all free governments, and 
which have at all times been enjoyed by citizens of the several States 
which compose this Union, from the time of their becoming free, inde- 
pendent, and sovereign. What these fundamental principles are, it 
would be more tedious than difficult to enumerate. They may all, how- 
ever, be comprehended under the following general heads: protection 
by the government, with the right to acquire and possess property of 
every kind, and to pursue and obtain happiness and safety, subject, 
nevertheless, to such restraints as the government may prescribe for the 
general good of the whole.’’ [The court then cites Ward v. The State of 
Maryland, 12 Wallace, 430, and Paul v. Virginia, 8 Wallace, 180.] 

The constitutional provision there alluded to did not create those 
rights, which it called privileges and immunities of citizens of the States. 
It threw around them in that clause no security for the citizen of the 

_State in which they were claimed or exercised. Nor did it profess to 
control the power of the State governments over the rights of its own 
citizens. 

Its sole purpose was to declare to the several States, that whatever 
those rights, as you grant or establish them to your own citizens, or as 
you limit or qualify, or impose restrictions on their exercise, the same, 
neither more nor less, shall be the measure of the rights of citizens of 
other States within your jurisdiction. 

It would be the vainest show of learning to attempt to prove by cita- 
tion of authority, that up to the adoption of the recent amendments, no 
claim or pretense was set up that those rights depended on the Federal 
government for their existence or protection, beyond the very few ex- 
press limitations which the Federal Constitution imposed upon the 
States—such, for instance, as the prohibition against ex post facto laws, 
bills of attainder, and laws impairing the obligation of contracts. But 
with the exception of these and a few other restrictions, the entire 
domain of the privileges and immunities of citizens of the States, as 
above defined, lay within the constitutional and legislative power of the 
States, and without that of the Federal government. Was it the pur- 
pose of the fourteenth amendment, by the simple declaration that no 
State should make or enforce any law which shall abridge the privileges 
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and immunities of citizens of the United States, to transfer the security 
and protection of all the civil rights which we have mentioned, from 
the States to the Federal government? And where it is declared that 
Congress shall have the power to enforce that article, was it intended 
to bring within the power of Congress the entire domain of civil rights 
heretofore belonging exclusively to the States? 

. All this and more must follow, if the proposition of the plaintiffs in 
error be sound. For not only are these rights subject to the control 
of Congress whenever in its discretion any of them are supposed to be 
abridged by State legislation, but that body may also pass laws in ad- 
vance, limiting and restricting the exercise of legislative power by the 
States, in their most ordinary and usual function, as in its judgment it 
may think proper on all such subjects. And still further, such a 
construction followed by the reversal of the judgments of the Supreme 
Court of Louisiana in these cases, would constitute this court a perpetual 
censor upon all legislation of the States, on the civil rights of their 
own citizens, with authority to nullify such as it did not approve as 
consistent with those rights, as they existed at the time of the adoption 
of this amendment. The argument, we admit, is not always the most 
conclusive which is drawn from the consequences urged against the 
adoption of a particular construction of an instrument. But when, as 
in the case before us, these consequences are so serious, so far-reaching 
and pervading, so great a departure from the structure and spirit of 
our institutions when the effect is to fetter and degrade the State gov- 
ernments by subjecting them to the control of Congress, in the exercise 
of powers heretofore universally conceded to them of the most ordinary 
and fundamental character; when in fact it radically changes the whole 
theory of the relations of the State and Federal governments to each 
other and of both these governments to the people; the argument has a 
force that is irresistible, in the absence of language which expresses 
such a purpose too clearly to admit of doubt. 

We are convinced that no such results were intended by the Congress 
which proposed these amendments, nor by the legislatures of the States 
which ratified them. 

Having shown that the privileges and immunities relied on in the 
argument are those which belong to citizens of the States as such, and 
that they are left to the State governments for security and protection, 
and not by this article placed under the special care of the Federal 
government, we may hold ourselves excused from defining the privileges 
and immunities of citizens of the United States which no State can 
abridge, until some case involving those privileges may make it-neces- 
sary to do so. 

But lest it should be said that no such privileges and immunities are 
to be found if those we have been considering are excluded, we venture 
to suggest some which owe their existence to the Federal government, its 
National character, its Constitution, or its laws. 
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One of these is well described: in the case of Crandall v. Nevada, 6 
Wall. 36. It is said to be the right of the citizens of this great country, 
protected by implied guarantees of its Constitution, ‘‘to come to the 
seat of government to assert any claim he may have upon that govern- 
ment, to transact any business he may have with it, to seek its protection, 
to share its offices, to engage in administering its functions. He has the 
right of free access to its seaports, through which all operations of for- 
eign commerce are conducted, to the sub-treasuries, and offices, and 
courts of justice in the several States.’? And quoting from the language 
of Chief Justice Taney in another case, it is said ‘‘that for all the great 
purposes for which the Federal government was established, we are one 
people, with one common country, we are all citizens of the United 
States ;’’ and it is, as such citizens, that their rights are supported in 
this court in Crandall v. Nevada. 

Another privilege of a citizen of the United States is to demand the 
care and protection of the Federal government over his life, liberty, and 
property when on the high seas or within the jurisdiction of a foreign 
government. Of this there can be no doubt, nor that the right depends 
upon his character as a citizen of the United States. The right to 
peaceably assemble and petition for redress of grievances, the privilege 
of the writ of habeas corpus, are rights of the citizen guaranteed by the 
Federal Constitution. The right to use the navigable waters of the 
United States, however they may penetrate the territory of the several 
States, and all rights secured to our citizens by treaties with foreign na- 
tions, are dependent upon citizenship of the United States, and not 
citizenship of a State. One of these privileges is conferred by the very 
article under consideration. It is that a citizen of the United States can, 
of his own volition, become a citizen of any State of the Union by a bona 
fide residence therein, with the same rights as other citizens of that 
State. To these may be added the rights secured by the thirteenth and 
fifteenth articles of amendment, and by the other clause of the four- 
teenth, next to be considered. 

‘‘Nor shall any State deny to any person within its jurisdiction the 
equal protection of the laws.’’ 

In the light of the history of these amendments, and the pervading 
purpose of them, which we have already discussed, it is not difficult to 
give a meaning to this clause. The existence of laws in the States where 
the newly emancipated negroes resided, which discriminated with gross 
injustice and hardship against them as a class, was the evil to be rem- 
edied by this clause, and by it such laws are forbidden. 

If, however, the States did not conform their laws to its requirements, 
then by the fifth section of the article of amendment Congress was 
authorized to enforce it by suitable legislation. We doubt very much 
whether any action of a State not directed by way of discrimination 
against the negroes as a Class, or on account of their race, will ever 
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be held to come within the purview of this provision.! It is so clearly 
a provision for that race and that emergency, that a strong case would 
be necessary for its application to any other. But as it is a State that is 
to be dealt with, and not alone the validity of its laws, we may safely 
leave that matter until Congress shall have exercised its power, or some 
case of State oppression, by denial of equal justice in its courts, shall 
have claimed a decision at our hands. We find no such case in the 
one before us, and do not deem it necessary to go over the argument 
again, as it may have relation to this particular clause of the amend- 
ment. 

In the early history of the organization of the government, its states- 
men seem to have divided on the line which should separate the powers 
of the National government from those of the State governments, and 
though this line has never been very well defined in public opinion, 
such a division has continued from that day to this. 

The adoption of the first eleven amendments to the Constitution so 
soon after the original instrument was accepted, shows a prevailing 
sense Of danger at that time from the Federal power. And it cannot 
be denied that such jealousy continued to exist with many patriotic 
men until the breaking out of the late Civil War. It was then dis- 
covered that the true danger of the perpetuity of the Union was in the 
capacity of the State organizations to combine and concentrate all the 
powers of the State, and of contiguous States, for a determined resist- 
ance to the General Government. 

Unquestionably this has given great force to the argument, and added 
largely to the number, of those who believe in the necessity of a strong 
National government. 

But, however pervading this sentiment, and however it may have 
contributed to the adoption of the amendments we have been consider- 
ing, we do not see in those amendments any purpose to destroy the main 
features of the general system. Under the pressure of all the excited 
feeling growing out of the war, our statesmen have still believed that the 
existence of the States with powers for domestic and local government, 
including the regulation of civil rights—the rights of person and of 
property—was essential to the perfect working of our complex form of 
government, although they may have thought proper to impose additional 
limitations on the States, and to confer additional power on that of the 
Nation. 

But whatever fluctuations may be seen in the history of public opinion 
on this subject during the period of our national existence, we think 
it will be found that this court, so far as its functions require, has always 
held with a steady and even hand the balance between State and Federal 
power, and we trust that such may continue to be the history of its 
~ 1 Contrary to the forecast of Justice Miller, State acts discriminating against 


negroes form only a negligible percentage of the cases involving the Fourteenth 
Amendment. 
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relation to that subject so long as it shall have duties to perform which 
demand of it a construction of the Constitution, or any of its parts. 

The judgments of the Supreme Court of Louisiana in these cases are 
affirmed. © 


[Mr. Justice Fretp delivered a dissenting opinion in which Mr. CuIrr 
Justice CHask, Mr. Justics Brapuey and Mr. Justice SWAYNE con- 
curred. The last two also delivered separate dissenting opinions. ] 


Notre.—The Slaughter-House cases form one of the great Jandmarks in the de- 
velopment of American constitutional law. Decided within five years of the adop- 
tion of the Fourteenth Amendment, by their narrow interpretation of the Amend- 
ment they cut down sharply the powers which the Amendment appeared to give, 
and which apparently were intended by the framers of the Amendment to be given 
to Congress to regulate ‘‘the entire domain of civil rights.’’ By limiting the 
privileges and immunities of citizens of the United States to the narrow field of the 
privileges and immunities of national citizenship, and by thus leaving to the States 
the continued regulation of civil rights, the Court with deliberate purpose prevented 
what it believed might have been a radical change ‘‘in the whole theory of the re- 
lations of the State and Federal governments to each other.’’?’ The minority justices, 
including Chief Justice Chase, held that the interpretation given by the majority 
made the clause of the Amendment meaningless, since the States were unable before 
the Amendment to interfere ‘‘with the privileges and immunities pertaining to the 
citizens of the United States as such, . . .’’? The decision was bitterly attacked 
by the Radical Republicans, who asserted that it sacrificed the gains to personal 
liberty that had been won by the war. But in other Republican quarters ‘it was ap- 
proved as putting a check upon the tendency to centralization, accepted by them as 
necessary during the war, but no longer believed desirable. See Warren, The Su- 
preme Court, Ch. XXXII. 

It should be noted that while the rule laid down in the Slaughter-House cases with 
respect to the privileges and immunities of citizens of the United States is still the 
law (see post, p. 604), the interpretation given by the Court to the due process and 
equal protection clauses of the Amendment has been completely set aside. Not 
only have these clauscs not been confined to the protection of the negro against 
discrimination, but they have been made the means whereby the Supreme Court has 
been able to review the laws of the States in respect to civil rights, almost as com- 
pletely as if those rights had been rcgarded as privileges and immunities of citizens 
of the United States. See post, p. 595. In consequence the description given by the 
majority justices of the effect of a different decision was a forecast of what has 
actually come about, except that the development has been slow and gradual. Com- 
pare Warren’s description, op. cit. II, 547, with the forecast of the Court and with 
the present facts. See also Willoughby, Constitutional Law, III, Chap. XCI. 


MINOR v. HAPPERSETT. 
21 Wall. 162, 22 L. Ed. 627 (1875). 


Error in the Supreme Court of Missouri. 

[Mrs. Minor, alleging that she possessed all the qualifications required 
of male voters, sued Happersett, a registrar of voters, for refusing to 
register her. He based his refusal upon the provision in the constitu- 
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tion of Missouri which confined the suffrage to male voters. Judgment 
for the defendant having been sustained by the Supreme Court of Mis- 
souri, plaintiff sued out a writ of error.] 


Mr. Curler Justice WAITE delivered the opinion of the court. 

- The question is presented in this case, whether, since the adoption of 
the fourteenth amendment, a woman, who is a citizen of the United 
States and of the State of Missouri, is a voter in that State, notwith- 
standing the provision of the constitution and laws of the State, which 
confine the right of suffrage to men alone. 

The argument is, that as a woman, born or naturalized in the United 
States and subject to the jurisdiction thereof, is a citizen of the United 
States and of the State in which she resides, she has the right of suffrage 
as one of the privileges and immunities of her citizenship, which the 
State cannot by its laws or Constitution abridge. 

There is no. doubt that women may be citizens. They are persons, 
and by the fourteenth amendment ‘‘all persons born or naturalized in 
the United States and subject to the jurisdiction thereof’’ are expressly 
declared to be ‘‘citizens of the United States and of the State wherein 
they reside.’’ But, in our opinion, it did not need this amendment to 
give them that position. . . . Sex has never been made one of the 
elements of citizenship in the United States. In this respect men have’ 
never had an advantage over women. The same laws precisely apply 
to both. The fourteenth amendment did not affect the citizenship of 
women any more than it did of men. In this particular, therefore, the 
rights of Mrs. Minor do not depend upon the amendment. She has 
always been a citizen from her birth, and entitled to all the privileges 
and immunities of citizenship. 

If the right of suffrage is one of the necessary privileges of a citizen 
of the United States, then the constitution and laws of Missouri confin- 
ing it to men are in violation of the Constitution of the United: States, 
as amended, and consequently void. The direct question is, therefore, 
presented whether all citizens are necessarily voters. 

The constitution does not define the privileges and immunities of citi- 
zens. For that definition we must look elsewhere. In this case we need 
not determine what they are, but only whether suffrage is necessarily 
one of them. - 

It certainly is nowhere made so in express terms. The United States 
has no voters in the States of its own creation. The elective officers of 
the United States are all elected directly or indirectly by State voters. 


The [fourteenth] amendment did not add to the privileges and im- 
munities of a citizen. It simply furnished an additional guaranty for 
the protection of such as he already had. No new voters were neces- 
sarily made by it. Indirectly it may have had that effect, because it 
may have increased the number of citizens entitled to suffrage under the 
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constitution and laws of the States, but it operates for this purpose, if 
at all, through the States and the State laws, and not directly upon the 
citizen. 

It is clear, therefore, we think, that the Constitution has not added 
the right of suffrage to the privileges and immunities of citizenship as 
they existed at the time it was adopted. This makes it proper to inquire 
whether suffrage was coextensive with the citizenship of the States at 
the time of its adoption. . . . We find that in no State were all citi- 
zens permitted to vote. 

In this condition of the law in respect to suffrage in the several States 
it cannot for a moment be doubted that if it had been intended to make 
all citizens of the United States voters, the framers of the Constitution 
would not have left it to implication. So important a change in the 
condition of citizenship as it actually existed, if intended, would have 
been expressly declared. 

But if further proof is necessary to show that no such change was 
intended, it can easily be found both in and out of the Constitution. 
By Article 4, section 2, it is provided that ‘‘the citizens of each State 
shall be entitled to all the privileges and immunities of citizens in the 
several States.’’ If suffrage is necessarily a part of citizenship, then 
the citizens of each State must be entitled to vote in the several States 
precisely as their citizens are. This is more than asserting that they 
may change their residence and become citizens of the State and thus 
be voters. It goes to the extent of insisting that while retaining their 
original citizenship they may vote in any State. This, we think has 
never been claimed. And again, by the very terms of the amendment we 
have been considering (the fourteenth), ‘‘Representatives shall be ap- 
portioned among the several States according to their respective num- 
bers, counting the whole number of persons in each, State, excluding 
Indians not taxed. But when the right to vote at any election for the 
choice of electors for President and Vice-President of the United States, 
representatives in Congress, the executive and judicial officers of a State, 
or the members of the legislature thereof, is denied to any of the male 
inhabitants of such State, being twenty-one years of age and citizens of 
the United States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation therein shall be 
reduced in the proportion which the number of such male citizens shall 
bear to the whole number of male citizens twenty-one years of age in 
such State.’’ Why this, if it was not in the power of the legislature to 
deny the right of suffrage to some male inhabitants? And if suffrage 
was necessarily one of the absolute rights of citizenship, why confine the 
operation of the limitation to male inhabitants? Women and children 
are, as we have seen, ‘‘persons.’? They are counted in the enumeration 
upon which the apportionment is to be made, but if they were necessar- 
ily voters, because of their citizenship unless clearly excluded, why in- 
~ flict the penalty for the exclusion of males alone? Clearly, no such form 
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of words would have been selected to express the idea here indicated if 
suffrage was the absolute right of all citizens. 

And still again, after the adoption of the fourteenth amendment, it 
was deemed necessary to adopt a fifteenth, as follows: ‘‘The right of 
citizens of the United States to vote shall not be denied or abridged by 
the United States, or by any State, on account of race, color, or previous 
condition of servitude.’’ The fourteenth amendment had already pro- 
vided that no State should make or enforce any Jaw which should 
abridge the privileges or immunities of citizens of the United States. 
If suffrage was one of these privileges or immunities, why amend the 
Constitution to prevent its being denied on account of race, &c.? Noth- 
ing is more evident than that the greater must include the less, and if 
all were already protected why go through with the form of amending 
the Constitution to protect a part? 

It is true that the United States guarantees to every State a republi- 
can form of government, Constitution, Article 4, §4. It is also true 
that no State can pass a bill of attainder, 7b., Article 1, § 10, and that 
no person can be deprived of life, liberty, or property without due 
process of law, 7b., Amendment 5. All these several provisions of the 
Constitution must be construed in connection with the other parts of 
the instrument, and in the light of the surrounding circumstances. 

The guaranty is of a republican form of government. No particular 
government is designated as republican, neither is the exact form to be 
guaranteed, in any’ manner especially designated. Here, as in other 
parts of the instrument, we are compelled to resort elsewhere to ascer- 
tain what was intended. 

The guaranty necessarily implies a duty on the part of the States 
themselves to provide such a government., All the States had govern- 
ments when the .Constitution was adopted. In all the people partici- 
pated to some extent, through their representatives elected in the man- 
ner specially provided. These governments the Constitution did not 
change. They were accepted precisely as they were, and it is, therefore, 
to be presumed that they were such as it was the duty of the States to 
provide. Thus we have unmistakable evidence of what was republican 
in form, within the meaning of that term as employed in the Constitu- 
tion. 

As has been seen, all the citizens of the States were not invested with 
the right of suffrage. In all, save perhaps New Jersey, this right was 
only bestowed upon men and not upon all of them. Under these cir- 
cumstances it is certainly now too late to contend that a government is 
not republican, within the meaning of this guaranty in the Constitution, 
because women are not made voters. 

The same may be said of the other provisions just quoted. Women 
were excluded from suffrage in nearly all the States by the express 
provision of their constitutions and laws. 
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No new State has ever been admitted to the Union which has con- 
ferred the right of suffrage upon women, and this has never been con- 
sidered a valid objection to her admission. On the contrary, as is 
claimed in the argument, the right of suffrage was withdrawn from 
women as early as 1807 in the State of New Jersey, without any attempt 
to obtain the interference of the United States to prevent it. 

Besides this, citizenship has not in all cases been made a condition 
precedent to the enjoyment of the right of suffrage. Thus, in Missouri, 
persons of foreign birth, who have declared their intention to become 
citizens of the United States, may under certain circumstances vote. 
The same provision is to be found in the constitutions of Alabama, 
Arkansas, Florida, Georgia, Indiana, Kansas, Minnesota, and Texas. 

Certainly, if the courts can consider any question settled, this is one. 
For nearly ninety years the people have acted upon the idea that the 
Constitution, when it conferred citizenship, did not necessarily confer 
the right of suffrage. If uniform practice long continued can settle the 
construction of so important an instrument as the Constitution of the 
United States confessedly is, most certainly it has been done here. Our 
province is to decide what the law is, not to declare what it should be. 


Being unanimously of the opinion thatthe Constitution of the United 
States does not confer the right of suffrage upon anyone, and that the 
constitutions and laws of the several States which commit that impor- 
tant trust to men alone are not necessarily void, we affirm the judgment. 

Nortr.—It is interesting to note that there was no dissenting opinion in this case, 


although the interpretation of the Fourteenth Amendment insisted upon by the 
minority justices in the Slanghter-House cases was equally applicable here. 


CIVIL RIGHTS CASES. 


UNITED STATES v. STANLEY. UNITED STATES v. RYAN. 
UNITED STATES v. NICHOLS. UNITED STATES v. 
SINGLETON. ROBINSON v. MEMPHIS 
& CHARLESTON R. CO. 


109 U. S. 3, 3 8. Ct. 18, 27 L. Ed. 835 (1883). 


[These were prosecutions against Stanley, Ryan, Nichols, Singleton 
and Memphis & Charleston R. Co., under the first and second sections of 
the Act of Congress passed March 1, 1875, entitled ‘‘An Act to protect 
citizens in their civil and legal rights,’’ popularly known as The Civil 
Rights Act. The offenses alleged were the denial to colored persons on 
account of their color of accommodations at a hotel, admission to a 
theatre and admission to a ladies’ car on a railway. Two of the cases 
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came up on writs of error sued out by the plaintiffs and the other three 
on certificates of division of opinion between the judges below as to 
the constitutionality of the first and second sections of the Civil Rights 
Act.] 


Mr. Justice BRaDuey delivered the opinion of the court. . 

It is obvious that the primary and important question in all the cases 
is the constitutionality of the law: for if the law is unconstitutional 
none of the prosecutions can stand. 

The sections of the law referred to provide as follows: 

‘‘See. 1. That all persons within the jurisdiction of the United 
States shall be entitled to the full and equal enjoyment of the accom- 
modations, advantages, facilities, and privileges of inns, public con- 
veyances on land or water, theatres, and other places of public amuse- 
ment; subject only to the conditions and limitations established by law, 
and applicable alike to citizens of every race and color, regardless of any 
previous condition of servitude. 

‘*See. 2. That any person who shall violate the foregoing section by 
denying to any citizen, except for reasons by law applicable to citizens 
of every race and color, and regardless of any previous condition of 
servitude, the full enjoyment of any of the accommodations, advantages, 
facilities, or privileges in said section enumerated, or by aiding or in- 
citing such denial, shall for every such offense forfeit and pay the sum of 
five hundred dollars to the person aggrieved thereby, to be recovered in 
an action of debt, with full costs; and shall also, for every such offense, 
be deemed guilty of a misdemeanor, and, upon conviction thereof, shall 
be fined not less than five hundred nor more than one thousand dollars, 
or shall be imprisoned not less than thirty days nor more than one year: 
Provided, That all persons may elect to sue for the penalty aforesaid, or 
to proceed under their rights at common law and by State statutes; and 
having so elected to proceed in the one mode or the other, their right 
to proceed in the other jurisdiction shall be barred. But this provision 
shall not apply to criminal proceedings, either under this Act or the 
criminal law of any State: And provided further, That a judgment 
for the penalty in favor of the party aggrieved, or a judgment upon an 
indictment, shall be a bar to either prosecution respectively. ’’ 

Are these sections constitutional? The first section, which is the prin- 
cipal one, cannot be fairly understood without attending to the last 
clause, which qualifies the preceding part. 

The essence of the law is, not to declare broadly that all persons shall 
be entitled to the full and equal enjoyment of the accommodations, ad- 
vantages, facilities, and privileges of inns, public conveyances, and 
theatres; but that such enjoyment shall not be subject to any conditions 
applicable only to citizens of a particular race or color, or who had been 
in a previous condition of servitude. In other words, it is the purpose 
of the law to declare that, in the enjoyment of the accommodations and 
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privileges of inns, public conveyances, theatres, and other places of 
public amusement, no distinction shall be made between citizens of 
different race or color, or between those who have, and those who have 
not been’slaves. Its effect is to declare, that in all inns, public con- 
veyances, and places of amusement, colored citizens, whether formerly 
‘slaves or not, and: citizens of other races, shall have the same accommo- 
dations and privileges in all inns, public conveyances, and places of 
amusement as are enjoyed by white citizens; and vice versa. The second 
section makes it a penal offense in any person to deny to any citizen of 
any race or color, regardless of previous servitude, any of the accom- 
modations or privileges mentioned in the first section. 

Has Congress constitutional power to make such a law? Of course, no 
one will contend that the power to pass it was contained in the consti- 
tution before the adoption of the last three amendments. The power is 
sought, first, in the Fourteenth Amendment, and the views and argu- 
ments of distinguished Senators, advanced whilst the law was under 
consideration, claiming authority to pass it by virtue of that amend- 
ment, are the principal arguments adduced in favor of the power. 

The first section of the Fourteenth Amendment (which is the one 
relied on), after declaring who shall be citizens of the United States, 
and of the several States, is prohibitory in its character, and prohibi- 
tory upgn the States. It declares that: 

‘‘No State shall make or enforce any law which shall abridge the priv- 
ileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property without due process of 
law; nor deny to any person within its jurisdiction the equal protection 
of the laws.’’ : 

It is State action of a particular character that is prohibited. Indi- 
vidual invasion of individual rights is not the subject-matter of the 
amendment, It has a deeper and broader scope. It nullifies and makes 
void all State legislation, and State action of every kind, which impairs 
the privileges and immunities of citizens of the United States, or which 
injures them in life, liberty or property without due process of law, or 
which denies to any of them the equal protection of the laws. It not only 
does this, but, in order that the national will, thus declared, may not be a 
mere brutum fulmen, the last section of the amendment invests Congress 
with power to enforce it by appropriate legislation. To enforce what? 
To enforce the prohibition. To adopt appropriate legislation for correct- 
ing the effects of such prohibited State laws and State acts, and thus to 
render them effectually null, void, and innocuous. This is the legislative 
power conferred upon Congress, and this is the whole of it. It does not 
invest Congress with power to legislate upon subjects which are within 
the domain of State ‘legislation ; but to provide modes of relief against 
State legislation, or State action, of the kind referred to. It does not 
authorize Congress to create a code of municipal law for the regulation 
of private rights; but to provide modes of redress against the operation 
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of State laws, and the action of State officers executive or judicial, when 
these are subversive of the fundamental rights specified in the amend- 
ment. Positive rights and privileges are undoubtedly secured by the 
Fourteenth Amendment; but they are secured by way of prohibition 
against State laws and State proceedings affecting those rights and 
privileges, and by power given to Congress to legislate for the purpose 
of carrying such prohibition into effect: and such legislation must 
necessarily be predicated upon such supposed State laws or State pro- 
ceedings, and be directed to the correction of their operation and effect. 


An apt illustration of this distinction may be found in some of the 
provisions of the original Constitution. Take the subject of contracts, 
for example. The Constitution prohibited the States from passing any 
law impairing the obligation of contracts. This did not give to Congress 
power to provide laws for the general enforcement of contracts; nor 
power to invest the courts of the United States with jurisdiction over 
contracts, so as to enable parties to sue upon them in those courts. It 
did, however, give the power to provide remedies by which the im- 
pairment of contracts by State legislation might be counteracted and 
corrected: and this power was exercised. The remedy which Congress 
actually provided was that contained in the 25th section of the Judi- 
ciary Act of 1789, 1 Stat. 85, giving to the Supreme Court of the United 
States jurisdiction by writ of error to review the final decisions of State 
courts whenever they should sustain the validity of a State statute or 
authority alleged to be repugnant to the Constitution or laws of the 
United States. By this means, if a State law was passed impairing the 
obligation of a contract, and the State tribunals sustained the validity 
of the law, the mischief could be corrected in this court. The legislation 
of Congress, and the proceedings provided for under it, were corrective 
in their character. . . . Some obnoxious State law passed, or that 
might be passed, is necessary to be assumed in order to lay the founda- 
tion of any federal remedy ‘in the case; and for the very sufficient reason, 
that the constitutional prohibition is against State laws impairing the 
obligation of contracts. 

And so in the present case, until some State law has been passed, or 
some State action through its officers or agents has been taken, adverse 
to the rights of citizens sought to be protected by the Fourteenth Amend- 
ment, no legislation of the United States under said amendment nor any 
proceeding under such legislation, can be called into activity: for the 
prohibitions of the amendment are against State laws and acts done 
under State authority. Of course, legislation may, and should be, pro- 
vided in advance to meet the exigency when it arises; but it should be 
adapted to the mischief and wrong which the amendment was intended 
to provide against ; and that is, State laws, or State action of some kind, 
adverse to the rights of the citizen secured by the amendment. Such 
legislation cannot properly cover the whole domain of rights apper- 
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taining to life, liberty and property, defining them and providing for 
their vindication. That would be to establish a code of municipal law 
regulative of all private rights between man and man in socicty. It 
would be to make Congress take the place of the State legislatures and 
to supersede them. It is absurd to affirm that, because the rights of 
life, liberty and property (which include all civil rights that men have), 
are by the amendment sought to be protected against invasion on the 
part of the State without due process of law, Congress may therefore 
provide due process of law for their vindication in every case; and that, 
because the denial by a State to any persons, of the equal protection of 
the laws, is prohibited by the amendment, therefore Congress may estab- 
lish laws for their equal protection. In fine, the legislation which 
Congress is authorized to adopt in this behalf is not general legislation 
upon the rights of the citizen, but corrective legislation, that is, such 
as may be necessary and proper for counteracting such laws as the 
States may adopt or enforce, and which, by the amendment, they are 
prohibited from making or enforcing, or such acts and proceedings as 
the States may commit or take, and which, by the amendment, they 
are prohibited from committing or taking. It is not necessary for us to 
state, if we could, what legislation would be proper for Congress to 
adopt. It is sufficient for us to examine whether the law in question is of 
that character. 

An inspection of the law shows that it makes no reference whatever 
to any supposed or apprehended violation of the Fourteenth Amend- 
ment on the part of the States. lt is not predicated on any such view. 
It proceeds ex directo to declare that certain acts committed by indi- 
viduals shall be deemed offenses, and shall be prosecuted and punished 
by proceedings in the courts of the United States. It does not profess 
to be corrective of any constitutional wrong committed by the States; 
it does not make its operation to depend upon any such wrong com- 
mitted.. It applies equally to cases arising in States which have the 
justest laws respecting the personal rights of citizens, and whose au- 
thorities are ever ready to enforce such laws, as to those which arise in 
States that may have violated the prohibition of the amendment. In 
other words, it steps into the domain of local jurisprudence, and lays 
down rules for the conduct of individuals in society towards each other, 
and imposes sanctions for the enforcement of those rules, without re- 
ferring in any manner to any supposed action of the State or its author- 
ities. 

If this legislation is appropriate for enforcing the prohibitions of the 
amendment, it is difficult to see where it is to stop. Why may not Con- 
gress with equal show of authority enact a code of laws for the enforce- 
ment and vindication of all rights of life, liberty, and property? If it 
is supposable that the States may deprive persons of life, liberty, and 
-property without due process of law (and the amendment itself does not 
suppose this), why should not Congress proceed at once to prescribe 
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due process of law for thé protection of every one of these fundamental 

rights, in every possible case, as well as to prescribe equal privileges in 
inns, public conveyances, and theatres? The truth is, that the implica- 
tion of a power to legislate in this manner is based upon the assumption 
that if the States are forbidden to legislate or act in a particular way 
on a particular subject, and power is conferred upon Congress to enforce 
the prohibition, this gives Congress power to legislate generally upon 
that subject, and not merely power to provide modes of redress against 
such State legislation or action. The assumption is certainly unsound. 
It is repugnant to the Tenth Amendment of the Constitution, which 
declares that powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the States re- 
spectively or to the people. 

In this connection it is proper to state that civil rights, such as are 
guaranteed by the Constitution against State aggression, cannot be 
impaired by the wrongful acts of individuals, unsupported by State 
authority in the shape of laws, customs, or judicial or executive pro- 
eeedings. The wrongful act of an individual, unsupported by any such 
authority, is simply a private wrong, or a crime of that individual; an 
invasion of the rights of the injured party, it is true, whether they affect 
his person, his property, or his reputation; but if not sanctioned in some 
way by the State, or not done under State authority, his rights remain 
in full force, and may presumably be vindicated by resort to the laws of 
the State for redress. An individual cannot deprive a man of his right 
to vote, to hold property, to buy and sell, to sue in the courts, or to be a 
witness or a juror; he may, by force or fraud, interfere with the en- 
joyment of the right in a particular case; ne may commit an assault 
against the person, or commit murder, or use ruffian violence at the 
poils, or slander the good name of a fellow-citizen; but, unless protected 
in these wrongful acts by some shield of S*xte law or State authority, 
he eannot destroy or injure the right; ‘e will only render himself 
amenable to satisfaction or punishment; and amenable therefor to the 
laws of the State where the wrongful acts are committed. Hence, in all 
those cases where the Constitution seeks to protect the rights of the 
citizen against discriminative and unjust laws of the State by prohibit- 
ing such laws, it is not individual offenses, but abrogation and denial of 
rights, which it denounces, and for which it clothes the Congress with 
power to provide a remedy. This abrogation and denial of rights, for 
which the States alone were or could be responsible, was the great 
seminal and fundamental wrong which was intended to be remedied. 
And the remedy to be provided must necessarily be predicated upon 
that wrong. It must assume that in the cases provided for, the evil 
or wrong actually committed rests upon some State law or State author- 
ity for its excuse and perpetration. 

This amendment, as well as the Fourteenth, is undoubtedly self-exe-. 
cuting without any ancillary legislation, so far as its terms are ap- 
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plicable to any existing state of circumstances. By its own unaided 
force and effect is abolished slavery, and established universal freedom. 
Still, legislation may be necessary and proper to meet all the various 
cases and circumstances to be affected by it, and to prescribe proper 
modes of redress for its violation in letter or spirit. And such legisla- 
tion may be primary and direct in its character; for the amendment is 
not a mere prohibition of State laws establishing or upholding slavery, 
but an absolute declaration that slavery or involuntary servitude shall 
not exist in any part of the United States. 

We must not forget that the province and scope of the Thirteenth and 
Fourteenth Amendments are different; the former simply abolished 
slavery: the latter prohibited the States from abridging the privileges 
or immunities of citizens of the United States; from depriving them of 
life, liberty, or property without due process of law, and from denying 
to any the equal protection of the laws. The amendments are different, 
and the powers of Congress under them are different. What Congress 
has power to do under one, it may not have power to do under the other. 
Under the Thirteenth Amendment, it has only to do with slavery and its 
incidents. Under the Fourteenth Amendment, it has power to eounter- 
act and render nugatory all State laws and proceedings which have the 
effect to abridge any of the privileges or immunities of citizens of the 
United States, or to deprive them of life, liberty or property without 
due process of law, or to deny to any of them the equal protection of 
the laws. Under the Thirteenth Amendment, the legislation, so far as 
necessary or proper to eradicate all forms and incidents of slavery and 
involuntary servitude, may be direct and primary, operating upon the 
acts of individuals, whether sanctioned by State legislation or not; un- 
der the Fourteenth, as we have already shown, it must necessarily be, 
and can only be, corrective in its character, addressed to counteract and 
afford relief against State regulations or proceedings. _ 

The only question under the present head, therefore, is, whether the 
refusal to any persons of the accommodations of an inn, or a public 
conveyance, or a place of public amusement, by an individual, and with- 
out any sanction or support from any State law or regulation, does 
inflict upon such persons any manner of servitude, or form of slavery, 
as those terms are understood in this country? . 

After giving to these questions all the consideration which their im- 
portance demands, we are forced to the conclusion that such an act of 
refusal has nothing to do with slavery or involuntary servitude, and 
that if it is violative of any right of the party, his redress is to be 
sought under the laws of the State; or if those laws are adverse to his 
rights and do not protect him, his remedy will be found in the corrective 
legislation which Congress has adopted, or may adopt, for counteracting 
the effect of State laws, or State action, prohibited by the Fourteenth 
Amendment. It would be running the slavery argument into the 
ground to make it apply to every act of discrimination which a person 
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may see fit to make as to the guests he will entertain, or as to the people 
he will take into his coach or cab or car, or admit to his concert or 
theatre, or deal with in other matters of intercourse or business. . . 

On the whole, we are of opinion, that no countenance of authority for 
the passage of the law in question can be found in either the Thirteenth 
of Fourteenth Amendments of the Constitution; and no other ground 
of authority for its passage being suggested, it must necessarily be de- 
clared void, at least so far as its operation in the several States is con- 
cerned. 

This conclusion disposes of the cases now under consideration. In 
the cases of The United States v. Michael Ryan, and of Richard A. Rob- 
inson and Wife v. The Memphis & Charleston Railroad Company, the 
judgments must be affirmed. In the other cases, the answer to be given 
will be that the first and second sections of the act of Congress of March 
1st, 1875, entitled ‘‘An Act to protect all citizens in their civil and legal 
rights,’’? are unconstitutional and void, and that judgment should be 
rendered upon the several indictments in those cases accordingly. 

And it is so ordered. 


Mr. Justice HARuAN, dissenting. . . . 


Nors.—If a fundamental change in the Federal System would have resulted from 
a different decision in the Slaughter-House cases (see ante, p. 584), an even more 
fundamental one would have resulted if the Civil Rights cases had been decided in 
favor of the constitutionality of the act of 1875. For in place of a negative con- 
trol by the Federal courts upon restrictions upon civil rights, there would have been 
a power of Congress to prescribe affirmatively what those rights should be. Justice 
Bradley, who had dissented in the Slaughter-House cases and had upheld the exten- 
sion of Federal control over State legislation, now spoke for the majority of a Court 
greatly changed in its membership, and Justice Harlan, a more recent appointee, 
was alone found to maintain that a broad construction should be given to the 
Thirteenth Amendment and that the majority justices had ‘‘by a subtle and in- 
genious verbal criticism’’ sacrificed the substance and spirit of the recent Amend- 
ments. 
In line with the Civil Rights cases was the decision of the Court in United States 
y. Harris, 106 U. S. 629, 1 S. Ct. 601, 27 L. Ed. 290 (1883), in which it was held 
. that the power given to Congress to enforce the Amendments did not warrant the 
passage of the Ku Klux Act of 1871 making it criminal for two or more persons 
to conspire or go in disguise upon the highway or upon another’s premises for 
the purpose of depriving him of his rights under the Amendments. Contrast, 
however, the decision in Ex parte Yarbrough (ante, p. 96), where a provision 
of the Civil Rights Acts was applied to punish interference with the right of the 
negro to vote at a Federal election. 


TWINING v. NEW JERSEY. 
211 U. S. 78, 29 S. Ct, 14, 53 L. Ed. 97 (1908). 


Error to the Court of Errors and Appeals of the State of New Jersey. 
[Twining and Cornell, plaintiffs in error, directors of a bank in New 
Jersey, were indicted for having knowingly exhibited a false paper to 
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a State bank examiner with intent to deceive him as to the condition of 
the bank. At the trial the defendants called no witnesses and did not 
testify in their own behalf. In his charge to the jury the judge said: 
‘*BecauSe a man does not go upon the stand you are not necessarily 
justified in drawing an inference of guilt. But you have a right to 
consider the fact that he does not go upon the stand where a direct 
-accusation is made against him.’’ The defendants were convicted and 
sentenced to imprisonment for six and four years respectively. This 
was affirmed by the Court of Errors and Appeals, and the case was then 
appealed on the ground that the charge to the jury deprived the de- 
fendants of rights and immunities which were protected by the Four- 
teenth Amendment. | 


Mr. Justice Moopy . . . delivered the opinion of the court. 

In the view we take of the case we do not deem it necessary to con- 
sider whether, with respect to the federal question, there is any differ- 
ence in the situation of the two defendants. It is assumed, in respect of 
each, that the jury were instructed that they might draw an unfavorable 
inference against him from his failure to testify, where it was within 
his power, in denial of the evidence which tended to incriminate him. 
The law of the State . . . permitted such an inference to be drawn. 

The general question therefore, is, whether such a law violates 
the Fourteenth Amendment, either by abridging the privileges or im- 
munities of citizens of the United States, or by depriving persons of 
their life, liberty or property without due process of law. In order to 
bring themselves within the protection of the Constitution it is incum- 
bent on the defendants to prove two propositions: first, that the exemp- 
tion from compulsory self-incrimination is guaranteed by the Federal 
Constitution against impairment by the States; and, second, if it be so 
guaranteed, that the exemption was in fact impaired in the case at bar. 
The first proposition naturally presents itself for earlier consideration. 
If the right here asserted is-not a Federal right, that is the end of the 
ease. We have no authority to go further and determine whether the 
’ State court has erred in the interpretation and enforcement of its own 
laws. 

The defendants contend, in the first place, that the exemption from 
self-incrimination is one of the privileges and immunities of citizens of 
the United States which the Fourteenth Amendment forbids the States 
to abridge. It is not argued that the defendants are protected by that 
part of the Fifth Amendment which provides that ‘‘no person : 
shall be compelled in any criminal case to be a witness against himself,’’ 
for it is recognized by counsel that by a long line of decisions the first 
ten Amendments are not operative on the States. Barron v. Baltimore, 
7 Pet. 243; Spies v. Illinois, 123 U. 8. 131; Brown v. New Jersey, 175 
U. 8. 172; Barrington v. Missouri, 205 U. 8. 483. But it is argued that 
this privilege is one of the fundamental rights of National citizenship, 
placed under National protection by the Fourteenth Amendment, and 
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it is specifically argued that the ‘‘privileges and immunities of citizens 
of the United States,’’ protected against State action by that Amend- 
ment, include those fundamental personal rights which were protected 
against National action by the first eight Amendments; that this was 
the intention of the framers of the Fourteenth Amendment, and that 
this part of it would otherwise have little or no meaning and effect. 
These arguments are not new to this court and the answer to them is 
found in its decisions. The meaning of the phrase ‘‘privileges and im- 
munities of citizens of the United States,’’ as used in the Fourteenth 
Amendment, came under early consideration in the Slaughter-House 
Cases, 16 Wall. 36. 

There can be no doubt, so far as the decision in the Slaughter-House 
Cases has determined the question, that the civil rights sometimes de- 
seribed as fundamental and inalienable, which before the war Amend- 
ments were enjoyed by state citizenship and protected by state govern- 
ment, were left untouched by this clause of the Fourteenth Amendment. 
Criticism of this case has never entirely ceased, nor has it ever received 
universal assent by members of this court. Undoubtedly, it gave much 
less effect to the Fourteenth Amendment than some of the public men 
active in framing it intended, and disappointed many others. On the 
other hand, if the views of the minority had prevailed it is easy to see 
how far the authority and independence of the States would have been 
diminished, by subjecting all their legislative and judicial acts to cor- 
rection by the legislative and review by the judicial branch of the Na- 
tional Government. But we need not now inquire into the merits of the 
original dispute. This part at least of the Slaughter-House Cases has 
been steadily adhered to by this court, so that it was said of it, in a 
case where the same clause of the amendment was under consideration 
(Maxwell v. Dow, 176 U. S. 581, 591), ‘‘The opinion upon the matters 
actually involved and maintained by the judgment in the case has never 
been doubted or overruled by any judgment of this court.’? The dis- 
tinction between National and state citizenship and their respective 
privileges there drawn has come to be firmly established. And so it was 
held that the right of peaceable assembly for a lawful purpose (it not 
appearing that the purpose had any reference to the National Govern- 
ment) was not a right secured by the Constitution of the United States, 
although it was said that the right existed before the adoption of the 
Constitution of the United States, and that ‘‘it is and always has been 
one of the attributes of citizenship under a free government.’’ United 
States v. Cruikshank, 92 U. S. 542, 551. And see Hodges v. United 
States, 203 U. S. 1. In each ease the Slaughter-House Cases were cited 
by the court, and in the latter case the rights described by Mr. Justice 
Washington were again treated as rights of state citizenship under state 
protection. If, then, it be assumed, without deciding the point, that an 
exemption from compulsory self-incrimination is what is described as 
a fundamental right belonging to all who live under a free government, 
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and incapable of impairment by legislation or judicial decision, it is, 
so far as the States are concerned, a fundamental right inherent in state 
citizenship, and is a privilegé or immunity of that citizenship only. 
Privileges and immunities of citizens of the United States, on the other 
hand, are only such as arise out of the nature and essential character 
of the National Government, or are specifically granted’ or secured to 
all citizens or persons by the Constitution of the United States. 

Thus among the rights and privileges of National citizenship recog- 
nized by this court are the right to pass freely from State to State, Cran- 
dall v. Nevada, 6 Wall. 35; the right to petition Congress for a redress 
of grievances, United States v. Cruikshank, 92 U. S. 542; the right to 
vote for National officers, Ex parte Yarbrough, 110 U. S. 651; Wiley v. 
Sinkler, 179 U. S. 58; the right to enter public lands, United States v. 
Waddell, 112 U. S. 76; the right to be protected against violence while 
in the lawful custody of the United States marshal, Logan v. United 
States, 144 U. S. 263; and the right to inform the United States author- 
ities of violation of its laws, In re Quarles, 158 U. 8. 5382. Most of these 
cases were indictments against individuals for conspiracies to deprive 
persons of rights secured by the Constitution of the United States, and 
met with a different fate in this court from the indictments in United 
States v. Cruikshank and Hodges v. United States, because the rights 
in the latter cases were rights of state and not of National citizenship. 
But assuming it to be true that the exemption from self-incrimination 
is not, as a fundamental right of National citizenship, included in the 
privileges and immunities of citizens of the United States, counsel insist 
that, as a right specifically granted or secured by the Federal Constitu- 
tion, it is included in them. This view is based upon the contention 
which. must now be examined, that the safeguards of personal rights 
which are enumerated in the first eight Articles of amendment to the 
Federal Constitution, sometimes called the Federal Bill of Rights, 
. though they were by those Amendments originally secured only against 
National action, are among the privileges and immunities of citizens of 
the United States, which this clause of the Fourteenth Amendment pro- 
tects against state action. This view has been, at different times, ex- 
pressed by justices of this court (Mr. Justice Field in O’Niel v. Ver- 
mont, 144 U. S. 323, 361; Mr. Justice Harlan in the same case, 370, and 
in Maxwell v. Dow, 176 U. S. 606, 617) and was undoubtedly that enter- 
tained by some of those who framed the Amendment. It is, however, 
not profitable to examine the weighty arguments in its favor, for the 
question is no longer open in this court. The right of trial by jury in 
civil cases, guaranteed by the Seventh Amendment (Walker v. Sau- 
vinet, 92 U. S. 90), and the right to bear arms guaranteed by the Sec- 
ond Amendment (Presser v. Illinois, 116 U. 8. 252), have been distinctly 
held not to be privileges and immunities of the United States guaran- 
teed by the Fourteenth Amendment against abridgment by the States, 
and in effect the same decision was made in respect of the guarantee 
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against prosecution, except by indictment of a grand jury, contained in 
the Fifth Amendment (Iurtado v. California, 110 U. 8. 516), and in 
respect to the right to be confronted with witnesses contained in the 
Sixth Amendment. West v. Louisiana, 194 U. 8. 258. In Maxwell v. 
Dow, supra, where the plaintiff in error had been convicted in a state 
court of a felony upon information, and by a jury of eight persons, it 
was held that the indictment, made indispensable by the Fifth Amend- 
ment, and the trial by jury guaranteed by the Sixth Amendment were 
not privileges and immunities of citizens of the United States, as those 
words were used in the Fourteenth Amendment. . . . 

We conclude, therefore, that the exemption from compulsory self- 
incrimination is not a privilege or immunity of National citizenship 
euaranteed by this clause of the Fourteenth Amendment against 
abridgment by the States. . . . 

[The remaining portion of this opinion, dealing with the meaning of 
the phrase ‘‘due process of law,’’ is given post, p. 845.] 

Norr.—In Colgate v. Harvey, 296 U. S. 404, 56 S. Ct. 252, 80 L. Ed. 299 
(1935), involving a provision of a Vermont income tax law in accordance with 
which income received from moncy loaned outside the State was taxed at a higher 
rate than income from moncy loancd within the State, the Court held, in favor of 
Colgate against the tax ecommissioncr Ilarvey, that the classification of the two 
kinds of income was based upon a difference having ‘‘no substantial or fair 
relation to the object of the act,’’ and morcover that the exemption of income 
from money loaned within the State was in violation of the privileges and immuni- 
ties clause of the Fourteenth Amendment in aceordance with which a person lend- 
ing money across state lines ‘‘exercises rights of national eitizenship’’, which a 
State can not abridge. Justice Stone, dissenting, with whom Justices Brandeis and 
Cardozo concurred, held that the discrimination did not violate the equal protection 
clause, and that the privileges and immunities clause’ should be limited to interests 
‘“growing out of the relationship between the citizen and the national government.’’ 
‘<Tf the exemption docs not merit condemnation as a denial of the equal protection 
which the Fourteenth Amendment extends to every person, nothing can be added 
to the vechemence or effceetiveness of the denuneiation by invoking the command of 
the privileges and immunities clause.’’? The sharp division of the Court indicated - 
that the decision might be later reversed, as in Madden v. Kentucky, to follow. 


MADDEN v. KENTUCKY. 
309 U. 8. 83, 60 S. Ct. 406, 84 L. Ed. 590 (1940). 
Appeal from the Court of Appeals of the Commonwealth of Kentucky. 


Mr. Justice Reep delivered the opinion of the court. 

This is an appeal brought here under Section 237(a) of the Judicial 
Code from a judgment of the Court of Appeals of Kentucky sustaining 
the validity of a statute of that state against an attack by the appellant 
[John FE. Madden] on the ground of its being repugnant to the due proc- 
ess, equal protection, and privileges and immunities clauses of the Four- 
teenth Amendment of the Constitution of the United States. 
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The issue is whether a state statute which imposes on its citizens an 
annual ad valorem tax on their deposits in banks outside of the state at 
the rate of fifty cents per hundred dollars and at the same time imposes 
on their deposits in banks located within the state a similar ad valorem 
tax at the rate of ten cents per hundred dollars is obnoxious to the stated 
clauses of the Fourteenth Amendment. The relevant provisions of the 
Kentucky statutes for the period in question appear in the note below. 

The opinion of the Court of Appeals of Kentucky in this case con- 
strues the exception in Section 4019, limiting the tax on bank deposits 
to one-tenth of one per cent, as applicable only to depositors in local 
financial institutions organized under the laws of Kentucky or under 
the national banking laws. This interpretation of the state laws is of 
course accepted by us. 

John E. Madden died in November, 1929, a citizen and resident of 
Fayette County, Kentucky. On several prior assessment dates, July 1 in 
Kentucky, Mr. Madden had on deposit in New York banks a considerable 
amount of funds. These deposits had not been reported for the purposes 
of taxation in Kentucky. That state brought suit against Mr. Madden’s 
executor to have these deposits assessed as omitted property and to 
recover an ad valorem tax of 50 cents per hundred dollars as of July 1 
of each year, together with interest and penalties. The executor used 
as one defense against this claim the contention that a tax on deposits 
in banks outside of Kentucky at a higher rate than the tax upon bank 
deposits. within Kentucky would abridge decedent’s privileges and 
immunities as a citizen of the United States, deprive him of his proper- 
ty right and the liberty to keep money on deposit outside of Kentucky 
without due process of law, and deny to him equal protection of the law 
in violation of the Fourteenth Amendment. The Court of Appeals passed 
upon the constitutional questions submitted because of the difference in 
taxing rate between Kentucky deposits and out-of-state deposits. It 
approved the classification as permissible under the due process and 
equal protection clauses and refused to accept the argument that its 
interpretation of the statutes violated the privileges and immunities 
clause. j 

I. Classification.1—The broad discretion as to classification pos- 
sessed by a legislature in the field of taxation has long been recognized. 
This Court fifty years ago concluded that ‘‘the Fourteenth Amendment 
was not intended to compel the State to adopt an iron rule of equal 
taxation,’’ and the passage of time has only served to underscore the 
wisdom of that recognition of the large area of discretion which is needed 
by a legislature in formulating sound tax policies. Traditionally class- 
ification has been a device for fitting tax programs to local needs and 
usages in order to achieve an equitable distribution of the tax burden. 


1 This part of the opinion falls logically under the head of the equal protection 
clause of the Fourteenth Amendment, see post, p. 1000. 


608 CasEs ON CONSTITUTIONAL LAW 


It has, because of this, been pointed out that in taxation, even more than 
in other fields, legislatures possess the greatest freedom in classification. 
Since the members of a legislature necessarily enjoy a familiarity with 
local conditions which this Court cannot have, the presumption of 
constitutionality can be overcome only by the most explicit demon- 
stration that a classification is a hostile and oppressive discrimination 
against particular persons and classes. The burden is on the one attack- 
ing the legislative arrangement to negative every conceivable basis which 
might support it. 

Paying proper regard to the scope of a legislature’s powers in these 
matters, the insubstantiality of petitioner’s claim that he has been denied 
equal protection or due process of law by the classification is at once 
apparent. When these statutes were adopted in 1917 during a general 
revision of Kentucky’s tax laws, the chief problem facing the legis- 
lature was the formulation of an enforceable system of intangible tax- 
ation. By placing the duty of collection on local banks, the tax on local 
deposits was made almost self-enforcing. The tax on deposits outside 
the state, however, still resembled that on investments in Watson y. 
State Comptroller, the collection of which was said to depend ‘‘either . 
upon [the taxpayer’s] will or upon the vigilance and discretion of the 
local assessors’’ [254 U. S. 122, 41 8. Ct. 43, 65 L. Ed. 170]. Here as in 
the Watson Case the classification may have been ‘‘founded in ‘the 
purposes and policy of taxation.’’’ The treatment accorded the two 
kinds of deposits may have resulted from the differences in the difficul- 
ties and expenses of tax collection. 

II. Privileges and Immunities—The appellant presses urgently upon 
us the argument that the privileges and immunities clause of the Four- 
teenth Amendment of the Constitution of the United States forbids the. 
enforcement by the Commonwealth of Kentucky of this enactment which 
imposes upon the testator taxes five times as great on money deposited 
in banks outside the State as it does on money of others deposited in 
banks within the State. The privilege or immunity which appellant 
contends is abridged is the right to carry on business beyond the lines 
of the State of his residence, a right claimed as appertaining to national 
citizenship. 

There is no occasion to attempt again an exposition of the views of 
this Court as to the proper limitations of the privileges and immunities 
clause. There is a very recent discussion in Hague v. C. I. O. The ap- 
pellant purports to accept as sound the position stated as the view of 
all the justices concurring in the Hague decision. This position is that 
the privileges and immunities clause protects all citizens against abridge- 
ment by states of rights of national citizenship as distinct from the 
fundamental or natural rights inherent in state citizenship. This Court 
declared in the Slaughter-House Cases that the Fourteenth Amendment 
as well as the Thirteenth and Fifteenth were adopted to protect the 
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negroes in their freedom. This almost contemporaneous interpretation 
extended the benefits of the privileges and immunities clause to other 
rights which are inherent in national citizenship but denied it to those 
which spring from state citizenship. In applying this constitutional 
principle this Court has determined that the right to operate an inde- 
pendent slaughter-house, to sell wine on terms of equality with grape 
- growers and to operate businesses free of state regulation were not 
privileges and immunities protected by the Fourteenth Amendment. 
And a state inheritance tax statute which limited exemptions to chari- 
table corporations within the state was held not to infringe any right 
protected by the privileges and immunities clause. The Court has 
consistently refused to list completely the rights which are covered by 
the clause, though it has pointed gut the type of rights protected. We 
think it quite clear that the right to carry out an incident to a trade, 
business or calling such as the deposit of money in mes is not a 
privilege of national citizenship. 

In the states, there reposes the sovereignty to manage their own affairs 
except only as the requirements of the Constitution otherwise provide. 
Within these constitutional limits the power of the state over taxation 
is plenary. An interpretation of the privileges and immunities clause 
which restricts the power of the states to manage their own fiscal affairs 
is a matter of gravest concern to them. It is only the emphatic require- 
ments of the Constitution which properly may lead the federal courts to 
such a conclusion. 

Appellant relies upon Colgate v. Harvey as a precedent to support his 
argument that the present statute is not within the limits of permissible 
classification and violates the privileges and immunities clause. In view 
of our conclusions, we look upon the decision in that case as repugnant 
to the line of reasoning adopted here. As a consequence, Colgate v. 
Harvey must be and is overruled. 

Affirmed. 


Mr. Curer Justice HucHeEs concurs in the result upon the ground, 
as stated by the Court of Appeals of Kentucky, that the classification 
adopted by the legislature rested upon a reasonable basis. 


’ Mr. Justice RoBeErts. 

I think that the judgment should be reversed. Four years ago in 
Colgate v. Harvey, 296 U.S. 404, this court held that the equal protection 
clause and the privileges and immunities clause of the Fourteenth 
Amendment prohibit such a discrimination ag results from the statute 
now under review. I adhere to the views expressed in the opinion of 
the court in that case, and think it should be followed in this. 


Mr. Justice McREyNo.tps joins in this opinion. 


CHAPTER IX 
POWERS OF THE PRESIDENT 
A. Military Powers 


MARTIN v. MOTT. 
12 Wheat. 19, 6 L. Ed. 537 (1827). 


Error to the Court for the Trial of Impeachments and Correction of 
Errors of the State of New York. 

[In August, 1814, the Governor of New York, in compliance with a 
requisition of the President of the United States, ordered certain com- 
panies of the militia of New York to assemble in the city of New York 
for the purpose of entering the service of the United States. Mott, a 
private in one of those companies, failed to comply with the order of 
the Governor. In 1818, a court martial imposed on him a fine of $96 
and on failure to pay it he was sentenced to twelve months’ imprison- 
ment. Martin, deputy United States marshal, seized certain goods of 
Mott which Mott sought to recover in an action of replevin. Judgment 
for Mott was affirmed by the Court for the Trial of Impeachments and 
Correction of Errors. Martin thus sued out a writ of error. ] 


STORY, JUSTICE, delivered the opinion of the court. : 

The avowry -[of Martin], in substance, asserts a justification of the 
taking of the goods and chattels, to satisfy a fine and forfeiture imposed 
upon the original plaintiff, by a court-martial, for a failure to enter the 
service of the United States as a militia-man, when thereto required by 
the president of the United States, in pursuance of the act of the 28th 
of February, 1795. It is argued, that this avowry is defective, both in 
substance and form; and it will be our business to discuss the most 
material of these objections. 

For the more clear and exact consideration of the subject, it may be 
necessary to refer to the constitution of the United States, and some of 
the provisions of the act of 1795. The constitution declares, that con- 
gress shall have power ‘‘to provide for calling forth the militia, to exe- 
cute the laws of the Union, suppress insurrections, and repel invasions ;’’ 
and also ‘‘to provide for organizing, arming and disciplining the militia, 
and for governing such part of them as may be employed in the service 
of the United States.’’ In pursuance of this authority the act of 1795 
has provided, ‘‘that whenever the United States shall be invaded, or be 
in imminent danger of invasion from any foreign nation or Indian 
tribe, it shall be lawful for the president of the United States to call 
forth such number of the militia of the state or states most convenient 


610 


PowERS OF THE PRESIDENT 611 


to the place of danger, or scene of action, as he may judge necessary to 
repel such invasion, and to issue his order for that purpose to such 
officer or officers of the militia as he shall think proper.’’ And like 
provisions are made for the other cases stated in the constitution. It 
has not been denied here, that the act of 1795 is within the constitutional 
authority of congress, or that congress may not lawfully provide for 
eases of imminent danger of invasion, as well. as for cases where an 
invasion has actually taken place. In our opinion, there is no ground 
for a doubt on this point, even if it had been relied on, for the power 
to provide for repelling invasions includes the power to provide against 
the attempt and danger of invasion, as the necessary and proper means 
to effectuate the object. One of the best means to repel invasion is to 
provide the requisite force for action, before the invader himself has - 
reached the soil. : 

The power thus confided by congress to the president, is doubtless 
of a very high and delicate nature. A free people are naturally jealous 
of the exercise of military power; and the power to call the militia into 
actual service, is certainly felt to be one of no ordinary magnitude. 
But it is not a power which can be executed without a correspondent 
responsibility.. It is, in its terms, a limited power, confined to cases of 
actual invasion, or of imminent danger of invasion. If it be a limited 
power, the question arises, by whom is the exigency to be judged of 
and decided? Is the president the sole and exclusive judge whether the 
exigency has arisen, or is it to be considered as an open question, upon 
which every officer to whom the orders of the president are addressed, 
may decide for himself, and equally open to be contested by every 
militia-man who shall refuse to obey the orders of the president? We 
are all of opinion, that the authority to decide whether the exigency has 
arisen, belongs exclusively to the president, and that his devision is 
conclusive upon all other persons. We think that this construction 
necessarily results from the nature of the power itself, and from the 
manifest object contemplated by the act of congress. The power itself 
is to be exercised upon sudden emergencies, upon great occasions of 
state, and under circumstances which may be vital to the existence of 
the Union. A prompt and unhesitating obedience to orders is indis- 
pensable to the complete attainment of the object. The service is a 
military service, and the command, of a military nature; and in such 
cases, every delay, and every obstacle to an efficient and immediate com- 
pliance, necessarily tend to jeopardize the public interests. While sub- 
ordinate officers or soldiers are pausing to consider whether they ought 
to obey, or are scrupulously weighing the evidence of the facts upon 
which the commander-in-chief exercises the right to demand their serv- 
ices, the hostile enterprise may be accomplished, without the means of 
resistance. If ‘‘the power of regulating the militia, and of commanding 
its services in times of insurrection and invasion, are (as it has been 
emphatically said they are). natural incidents to the duties of superin- 
tending the common defense, and of watching over the internal peace 
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of the confederacy’’ (Federalist, No. 29), these powers must be so con- 
strued as to the modes of their exercise, as not to defeat the great end 
in view. If a superior officer has a right to contest the orders of the 
president, upon his own doubts as to the exigency having arisen, it 
must be equally the right of every inferior officer and soldier; and any 
act done by any person in furtherance of such orders, would subject 
him to responsibility in a civil suit, in which his defense must finally 
rest upon his ability to establish the facts by competent proofs. Such 
a course would be subversive of all discipline, and expose the best-dis- 
posed officers to the chances of ruinous litigation. Besides, In many 
instances, the evidence upon which the president might decide that there 
is imminent danger of invasion might be of a nature not constituting 
strict technical proof, or the disclosure of the evidence might reveal 
important secrets of state, which the public interest, and even safety, 
might imperiously demand to be kept in concealment. 

If we look at the language of the act of 1795, every conclusion drawn 
from the nature of the power itself, is strongly fortified. The words 
are, ‘‘whenever the United States shall be invaded, or be in imminent 
danger of invasion, &c., it shall be lawful for the president, &c., to call 
forth such number of the militia, &., as he may judge necessary to 
repel such invasion.’’ . . .° He is necessarily constituted the judge 
of the existence of the exigency, in the first instance, and is bound to act 
according to his belief of the facts. . . . whenever a statute gives a 
discretionary power to any person, to be exercised by him, upon his own 
opinion of certain facts, it is a sound rule of construction, that the 
statute constitutes him the sole and exclusive judge of the existence of 
those facts. And in the present case, we are all of opinion, that such is 
the true construction of the act of 1795. It is no answer, that such a 
power may be abused, for there is no power which is not susceptible of 
abuse. The remedy for this, as well as for all other official misconduct, 
if it should occur, is to be found in the constitution itself. In a free 
government, the danger must be remote, since, in addition to the high 
qualities which the executive must be presumed to possess, of public 
virtue, and honest devotion to the public interests, the frequency of elec- 
tions, and the watchfulness of the representatives of the nation, carry 
with them all the checks which can be useful to guard against usurpation. 
or wanton tyranny. .. . 

Upon the whole, it is the opinion of the court that the judgment of 
the court for the trial of impeachments and the correction of errors 
ought to be reversed, and that the cause be remanded to the same court, 
with directions to cause a judgment to be entered upon the pleadings 
in favor of the avowant. 

Reversed and annulled. 

Notz.—The status of the ‘‘militia,’? now known as the National Guard, has 


given rise to numerous conflicts of jurisdiction between the Federal Government 
and the States. Im addition there are practical military difficulties due to the 
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fact that while Congress is given the power to organize, arm and discipline the 
militia, the States have the power to appoint the officers and to train the militia 
according to the discipline prescribed by Congress. In an early case, Houston 
v. Moore, 5 Wheat. 1, 5 L. Ed. 19 (1820), it was made clear that ‘‘after a detach- 
ment of militia have been called forth, and have entered into the service of the 
United States, the authority of the general government over such detachment is 
exclusive.’’ The President is, therefore, free to make changes in the personnel 
of the officers as soon as the National Guard has been called into service. 

For the distinction between martial law, military law, and military government, 
seo the concluding paragraphs of Ex parte Milligan, ante, p. 542. 

A eollateral question of much interest is the scope of the power of the State 
Legislature and the Governor over the militia when not in the service of the Federal 
Government. In Luther v. Borden, 7 How. 1, 12 L. Ed. 581 (1849), post, p. 748, 
it was held that ‘‘a state may use its military power to put down an armed in- 
surrection, too strong to be controlled by the civil authority’’; and as a matter 
of practice the militia are regularly used by the States in times of public emergency 
when the local police forces are inadequate. In the casc of Moyer v. Peabody, 212 
U.S. 78, 29 S. Ct. 235, 53 L. Hd. 410 (1909), Peabody, the Governor of Colorado, 
had called out the National Guard to suppress an insurrection and had arrested 
and imprisoned Moyer, a labor leader. Suit being brought later by Moyer for 
illegal detention, the Court held that, ‘‘So long as such arrests are made in good 
faith and in the honest belief that they are needed in order to head the insurrection 
off, the Governor is the final judge and cannot be subjected to an action after he 
is out of office on the ground that he had not reasonable ground for his belief. 
. . . Public danger. warrants the substitution of executive process for judicial 
process.’? 

That there are limits, however, to the discretion of the State Governor in the 
use of the National Guard was made evident in the case of Sterling v. Constantin, 
287 U. S. 878, 53 8. Ct. 190, 77 L. Ed. 375 (1932), where the Governor of Texas 
had declared martial law in certain counties as a means of enforcing the law of 
the State limiting the production of petroleum. The Supreme Court, sustaining 
the findings of the Federal District Court that there was ‘‘no insurrection nor 
riot, in fact, existing at any time in the territory, no closure of the courts, no 
failure of civil authorities,’’ held that the orders of the Governor in his attempt 
to limit the oil production of the complainant, Constantin, ‘‘were an invasion under 
color of state law of rights secured by the Federal Constitution. ’’ 

On the general subject, see Fairman, The Law of Martial Rule (1930); Corwin, 
op. cit. pp. 176 ff.; Berdahl, War Powers of the Executive in the United States, 
Chap. VII. 


THE PRIZE CASES. 


THE BRIG AMY WARWICK. THE SCHOONER CREN- 
SHAW. THE BARQUE HIAWATHA. THE 
SCHOONER BRILLIANTR. 


2 Black 635, 17 L. Ed. 459 (1863). 


Appeals from the District Courts of the United States for the Dis- 

trict of Massachusetts, the Southern District of New York, and the 
- Southern District of Florida. 

[The four vessels concerned in these cases had been captured by puh- 

lic vessels of the United States for attempting to violate the blockade 
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of the so-called Confederate States which had been established by Presi- 
dent Lincoln’s proclamations of April 19 and April 27, 1861. They 
were libelled on behalf of the United States and in each case the District 
Court, in exercise of its prize jurisdiction, pronounced a decree of con- 
demnation from which the several owners appealed. Besides the ques- 
tions peculiar to each case the Supreme Court was obliged to consider 
certain fundamental questions as to the validity of the blockade. ] 


Mr. Justice Grier. . . . Had the President a right to institute a 
blockade of ports in possession of persons in armed rebellion against the 
government, on the principles of international law, as known and ac- 
knowledged among civilized States? 

Neutrals have a right to challenge the existence of a blockade de facto 
and also the authority of the party exercising the right to institute it. 
_ They have a right to enter the ports of a friendly nation for the pur- 
poses of trade and commerce, but are bound to recognize the rights of 
a belligerent engaged in actual war, to use this mode of coercion, for 
the purpose of subduing the enemy. 

That a blockade de facto actually existed, and was formally declared 
and notified by the President on the 27th and 30th of April, 1861, is an 
admitted fact in these cases. 

That the President, as the Executive Chief of the Government and 
Commander-in-Chief of the Army and Navy, was the proper person 
to make such notification, has not been and cannot be disputed. 

The right of prize and capture has its origin in the jus belli, and is 
governed and adjudged under the law of nations. To legitimate the 
capture of a neutral vessel or property on the high seas, a war must 
exist de facto, and the neutral must have a knowledge or notice of the 
intention of one of the parties belligerent to use this mode of coercion 
against a port, city, or territory, in possession of the other. 

Let us enquire whether, at the time this blockade was instituted, a 
state of war existed which would justify a resort to these means of sub- 
duing the hostile force. 

War had been well defined to be, ‘‘That state in which a nation prose- 
cutes its right by force.’’ 

The parties belligerent in a public war are independent nations. But 
it is not necessary to constitute war, that both parties should be acknowl- 
edged as independent nations or sovereign: States. A war may exist 
where one of the belligerents claims sovereign rights as against the 
other. . . . A civil war always begins by insurrection against the 
lawful authority of the Government. . . . As a civil war is never 
publicly proclaimed, eo nomine, against insurgents, its actual existence 
is a fact in our domestic history which the Court is bound to notice and 
to know. 
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By the Constitution, Congress alone has the power to declare a na- 
tional or foreign war. It cannot declare war against a State, or any 
number. of States, by virtue of any clause in the Constitution. The Con- 
stitution confers on the President the whole Executive power. He is 
bound to take care that the laws be faithfully executed. He is Com- 
mander-in-Chief of the Army and Navy of the United States, and of 
the militia of the several States when called into the actual service of 
the United States. He has no power to initiate or declare a war either 
against a foreign nation or a domestic State. But by the Acts of Con- 
gress of February 28th, 1795, and 3d of March, 1807, he is authorized 
to call out the militia and use the military and naval forees of the 
United States in case of invasion by foreign nations, and to suppress 
insurrection against the government of a State or of the United States. 

If a war be made by invasion of a foreign nation, the President is not 
only authorized but bound to resist force by force. He does not initiate 
the war, but is bound to accept the challenge without waiting for any 
special legislative authority. And whether the hostile party be a foreign 
invader, or States organized in rebellion, it is none the less a war, 
although the declaration of it be ‘‘unilateral.”’ 

This greatest of civil wars was not gradually developed by popular 
commotion, tumultuous assemblies, or local unorganized insurrections. 
However long may have been its previous conception, it nevertheless 
sprung forth suddenly from the parent brain, a Minerva in the full 
panoply of war. The President was bound to meet it in the shape it 
presented itself, without waiting for Congress to baptize it with a name; 
and no name given to it by him or them could change the fact. 

It is not the less a civil war, with belligerent parties in hostile array, 
because it may be called an ‘‘insurrection’’ by one side and the insur- 
gents be considered as rebels or traitors. It is not necessary that the 
independence of the revolted province or State be acknowledged in 
order to constitute it a party belligerent in a war according to the law 
of nations. Foreign nations acknowledged it as war by a declaration 
of neutrality. The condition of neutrality cannot exist unless there be 
two belligerent parties. 

Whether the President in fulfilling his duties, as Commander-in- 
Chief, in suppressing an insurrection, has met with such armed hostile 
resistance, and a civil war of such alarming proportions, as will compel 
him to accord to them the character of belligerents, is a question to be 
decided by him, and this Court must be governed by the decisions and 
acts of the political department of the Government to which this power 
was intrusted. ‘‘He must determine what degree of force the crisis 
demands.’’ The proclamation of blockade is itself official and conclu- 
sive evidence to the Court that a state of war existed Which demanded 
and authorized a recourse to such a measure, under the circumstances 
peculiar to the case. 
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The correspondence of Lord Lyons with the Secretary of State admits 
the fact and concludes the question. 

If it were necessary to the technical existence of a war, that it should 
have a legislative sanction, we find it in almost every act passed at the 
extraordinary session of the legislature of 1861, which was wholly em- 
ployed in enacting laws to enable the government to prosecute the war 
with vigor and efficiency. And finally, in 1861, we find Congress ‘‘ex 
majore cautela’’ and in anticipation of such astute objections, passing 
an act ‘‘approving, legalizing, and making valid all the acts, proclama- 
tions, and orders of the President, &e., as if they had been issued and 
done under the previous express authority and direction of the Congress 
of the United States.’’ 

Without admitting that such an act was necessary under the cir- 
cumstances, it is plain that if the President had in any manner assumed 
powers which it was necessary should have the authority or sanction of 
Congress, that on the well known principle of law, ‘‘omnis ratihabttio 
retrotrahitur et mandato equiparatur,’’ this ratification was operated 
to perfectly cure the defect. . . . 

The objection made to this act of ratification, that it is ex post facto, 
and therefore unconstitutional and void, might possibly have some 
weight on the trial of an indictment in a criminal Court. But prece- 
dents from that source eannot be received as authoritative in a tribunal 
administering public and international law. 

On this first question therefore we are of the opinion that the Presi- 
dent had a right, jure bell, to institute a blockade of ports in possession 
of the States in rebellion, which neutrals are bound to regard. . 


ot 


Mr. Justice NELSON, dissenting. . . . 


Mr. Cuter Justice TANEY, Mr. Justice Catron and Mr. JUSTICE 
CLIFFORD concurred in the dissenting opinion. . . 


Notre.—The logic of the opinion in the Prize Cases can be sustained with diffi- 
culty. It appears from the opinion that while Congress could not ‘‘declare war 
against a State, or any number of States,’’ and the President could not ‘ “initiate 
or declare a war’’ against a State, yet when the Confederate States were bound 
together in resistance to the enforcement of the law of the United States within 
‘their boundaries, their organized rebellion became ‘‘war’’ without any declaration 
on the part of Congress. Justice Nelson, with whom three other justices concurred, 
held that while civil strife might become public war, making the parties thereto 
belligerents, yet ‘‘war in the legal sense,’’ changing the status of the people of the 
belligerent states and bringing into force the rules of international law, could only 
be brought about by action of Congress, as by the Act of July 13, 1861. Wil- 
loughby, Constitutional Law, III, § 1027, supports the opinion of Justice Nelson, 
as does Corwin, The President: Office and Powers, Chap. V. The inference from 
Justice Nelson’s opinion need not be that the President may not use the armed 
forces to defend the United States against attack or insurrection in advance 
of a declaration of war by Congress; the opinion merely holds that the hostilities 
would not have the character of formal ‘‘war.’’ Compare, with the Prize Cases, 
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United States v. Miller, 11 Wall. 268, 20 L. Ed. 135 (1871), where the confiscation 
acts of 1861 and 1862 were upheld as an exercise of the war power. 

While Congress alone can declare war, it is clear that the President as Commander- 
in-Chief of the armed forces of the United States and as the officer in charge of 
the foreign relations of the United States controls to a greater or less degree the 
conditions that may ultimately lead to war. For it is the President who is em- 
powered to assert, through diplomatic negotiations, what he believes to be the 
rights of the United States; and if the position he takes conflitts sharply with 
what the foreign nation believes to be its vital national interests, resistance may 
develop which, as in the case of Germany in 1917, may practically force Congress 
to declare war, or, as in the case of Japan in 1941, may lead the foreign govern- 
ment to take the initiative and declare war on its own account. 

Can the President, as Commander-in-Chief, authorize limited defensive hostilities 
against a foreign nation without waiting for a declaration of war by Congress? 
There is no question but that he may do so in the case of a direct attack upon 
American territory or upon American public ships by the armed forces of a foreign 
state, as in the case of the attack by Japan on December 7, 1941. At an earlier 
day President Jefferson, for all his strict construction of the Constitution, was pre- 
pared to resist the attacks of the Barbary Pirates without waiting for action by 
Congress; ard President Madison sent an even stronger naval. foree in 1815 
which put an end to their attacks altogether. 

A more controversial question is whether the President has the power ta use the 
armed forces of the United States to defend the rights of American citizens against 
unlawful. attacks whether on the high seas or in a foreign country. Familiar 
instanees are the bombardment of Greytown, Nicaragua, in 1854, when the local 
authorities failed to make redress for an aitack upon the American consul; the 
sending of a naval force to China during the Boxer rebellion in 1900; the use 
of the navy to prevent the landing of arms at Vera Cruz jn 1914; and the pursuit 
by General Pershing of Pancho Villa in 1916. More recently the question has 
been presented whether the President could order the naval forces to protect 
American ships against illegal submarine attacks. On Sept. 11, 1941, the President 
ordered the navy to shoot first if Axis raiders entered American defense zones. 
‘<From now on,’’ said the President, ‘‘if German or Italian vessels of war enter 
the waters, the protection of which is necessary for American defense, they do 
so at their own peril.’’ 

Once war has been formally declared, the powers of the President as Commander- 
in-Chief take on an even wider scope, quite apart from any extraordinary powers 
that may be conferred upon him by act of Congress. He may ‘‘invade the hostile 
country, and subject it to the sovereignty and authority of the United States,’’ 
Fleming v. Page, 9 How. 603, 13 L. Ed. 276 (1850); he may set up provisional 
courts in occupied territory, The Grapeshot, 9 Wall. 129, 19 L. Ed. 651 (1869); 
and he may establish: a military government over annexed territory until such 
time as Congress may choose to act, De Lima. v. Bidwell, 182 U. S. 1, 21 S. Ct. 
743, 45 L. Ed. 1041 (1901). 

Inasmuch as the constitutional power of Congress ‘‘to raise and support armies’’ 
gives that body practically supreme power over the life of the country during the 
existence of the war, the emergency powers which Congress may decide to confer 
upon the President can be of the most far-reaching character. See, on this sub- 
ject, Fenwick, Political Systems in Transition (1920); Corwin, The President: 
Office and Powers (1940), Chap. V. J. G. Randall, in his Constititional Problems 
under Lincoln (1926), surveys the extraordinary powers exercised by the President 
during the American Civil War; as does Corwin, op. cit. pp. 155 ff. 

For a general survey of the powers of ‘the President in time of war, see Berdahl, 
War Powers of the Executive in the United States (1921). 
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UNITED STATES v. JU TOY. 
198 U. S. 253, 25 S. Ct. 644, 49 L. Ed. 1040 (1905). 
Certificate from the Circuit Court of Appeals for the Ninth Circuit. 


Mr. Justice HouMEs delivered the opinion of the court. : 

This case comes here on a certificate from the Circuit Court of Appeals 
presenting certain questions of law. It appears that the appellee [Ju 
Toy], being detained by the master of the Steamship Doric for return 
to China, presented a petition for habeas corpus to the District Court, 
alleging that he was a native-born citizen of the United States, returning 
after a temporary departure, and was denied permission to land by the 
collector of the port of San Francisco. It also appears from the petition 
that he took an appeal from the denial, and that the decision was affirmed 
by the Secretary of Commerce and Labor. No further grounds are 
stated. The writ issued and the United States made return, and an- 
swered showing all the proceedings before the Department, which are 
not denied to have been in regular form, and setting forth all of the 
evidence and the orders made. The answer also denied the allegations 
of the petition. Motions to dismiss the writ were made on the grounds 
that the decision of the Secretary was conclusive and that no abuse of 
authority was shown. These were denied, and the District Court decided 
seemingly on new evidence, subject to exceptions, that Ju Toy was a 
native-born citizen of the United States. An appeal was taken to the 
Cireuit Court of Appeals alleging errors the nature of which has.been 
indicated. Thereupon the latter court certified the following questions: 

[The first two questions deal with the inquiry whether a writ of 
habeas corpus should be granted where the petitioner has not made out 
a prima facie case and where he has been granted a proper hearing.]. 
“Third. In a habeas corpus proceeding in a District Court of the 
United States instituted in behalf of a person of Chinese descent being 
held for return to China by the steamship, company which recently 
brought him therefrom to a port of the United States and who applied 
for admission therein upon the ground that he was a native-born citizen 
thereof but who, after a hearing, the lawfully designated immigration 
officers found was not born therein and to whom they denied admission 
which finding and denial, upon appeal to the Secretary of Commerce 
and Labor, was affirmed—should the court treat the finding and action 
of such executive officers upon the question of citizenship and other 
questions of fact as having been made by a tribunal authorized to de- 
cide the same and as final and conclusive unless it be made affirmatively 
to appear that such officers, in the case submitted to them, abused the 
discretion vested in them or in some other way in hearing and determin- 
ing the same committed prejudicial error?”’ 
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We assume in what we have to say, as the questions assume, that no 
abuse of authority of any kind is alleged. That being out of the case, 
the first of them is answered by the case of United States v. Sing Tuck, 
194 U. 8. 161, 170: ‘‘A petition for habeas corpus ought not to be en- 
tertained, unless the court is satisfied that the petitioner can make out 
at least a prima facte case.’’ This petition should have been denied on 
this ground, irrespective of what more we have to say, because it alleged 
nothing except citizenship. It disclosed neither abuse of authority nor 
the existence of evidence not laid before the Secretary. It did not even 
set forth that evidence or allege its effect. But, as it was entertained, and 
the District Court found for the petitioner, it would be a severe measure 
- to order the petition to be dismissed on that ground now, and we pass 
on to further considerations. 

_ The broad question is presented whether or not the decision of the 
Secretary of Commerce and Labor is conclusive. It was held in United 
States v. Sing Tuck, 194'U. S. 161, 167, that the act of August 18, 1894, 
e. 301, $1, 28 Stat. 372, 390, purported to make it so, but whether the 
statute could have that effect constitutionally was left untouched, ex- 
cept by a reference to cases where an opinion already had been expressed. 
To quote the latest first, in The Japanese Immigrant Case (Yamataya 
v. Fisher), 189 U. S. 86, 97, it was said: ‘‘That Congress may exclude 
aliens of a particular race from the United States; prescribe the terms 
and conditions upon which certain classes of aliens may come to this 
country ; establish regulations for sending out of the country such aliens 
as come here in violation of law; and commit the enforcement of such 
‘provisions, conditions and regulations exclusively to executive officers, 
without judicial intervention, are principles firmly established by the 
decisions of this court.’’ See also Turner v. Williams, 194 U. 8. 279, 
290, 291; Chin Bak Kan v. United States, 186 U. S. 193, 200. In Fok 
Young Yo v. United States, 185 U. S. 296, 304, 305, it was held that 
the decision of the collector of customs on the right of transit across 
the territory of the United States was conclusive, and, still more to the 
point, in Lem Moon Sing v. United States, 158 U. S. 538, where the peti- 
tioner for habeas corpus alleged facts which, if true, gave him a right 
to enter and remain in the country, it was held that the decision of 
the collector was final as to whether or not he belonged to the privileged 
class. 

In view of the cases which we have cited it seems no longer open to 
discuss the question propounded as a new one. Therefore we do not 
analyze the nature of the right of a person presenting himself at the 
frontier for admission. In re Ross, 140 U. S. 453, 464. But it is not im- 
proper to add a few words. The petitioner, although physically within 
our boundaries, is to be regarded as if he had been stopped. at the limit 
of our jurisdiction and kept there while his right to enter was under 
debate. If, for the purpose of argument, we assume that the Fifth 
Amendment applies to him and that to deny entrance to a citizen is to 
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deprive him of liberty, we nevertheless are of opinion that with regard 
to him due process of law does not require a judicial trial. That is the 
result of the cases which we have cited and the almost necessary result 
of the power of Congress to pass exclusion laws. That the decision may 
be intrusted to an executive officer and that his decision is due process 
of law was affirmed and explained in Nishimura Ekiu v. United States, 
142 U. S. 651, 660, and in Fong Yue Ting vy. United States, 149 U. S. 
698, 713, before the authorities to which we already have referred. It 
is unnecessary to repeat the often quoted remarks of Mr. Justice Curtis, 
speaking for the whole court in Murray’s Lessee v. Hoboken Land & 
Improvement Co., 18 How. 272, 280, to show that the requirement of a. 
judicial trial does not prevail in every case. Lem Moon Sing v. United 
States, 158 U. S. 538, 546, 547; Japanese Immigrant Case, 189 U. S. 
86, 100; Public Clearing House v. Coyne, 194 U. S. 497, 508, 509. . . 
It will be so certified. 


Mr. JUSTICE BREWER, with whom Mr. Justice PEcKHAM, concurred, 
dissenting.n an. 


Mr. Justicg Day also dissented. 


Notrt.—On the general subject of the finality of administrative determinations 
of fact, see Dickinson, Administrative Justice and the Supremacy of Law (1927); 
Willoughby, Constitutional Law, III, Chap. XC, ‘‘The Delegation of Judicial 
Power to Administrative Officials or Agencies,’’ where a distinction is made between 
the delegation of judicial power and the delegation of legislative power. 

It is for Congress to determine whether administrative findings of fact shall be 
final or shall merely have presumptive weight with the courts. But even where 
provision is made for final determinations of fact, questions of law are reserved for 
the courts. It is recognized that there is a ‘‘difference in security of judicial 
over administrative action,’’ Ng Fung Ho v. White, 259 U. S. 276, 42 S. Ct. 492, 
66 L. Ed. 938 (1922), so that persons claiming to be citizens of the United States 
‘‘are entitled to a judicial determination of their claims’? when the claim is sup- 
ported by ‘‘evidence sufficient, if believed, to entitle them to a finding of citizen- 
ship.’’? In Quon Quon Poy v. Johnson, 273 U. 8. 352, 47 S. Ct. 346, 71 L. Ed. 
680 (1927), the Court, in sustaining the decision of the Commissioner of Immigra- 
tion, examined in detail the circumstances attending the hearing given and asserted 
that ‘‘The entire record discloses a painstaking and impartial effort to ascertain 
the merits of the petitioner’s claim.’’ See also, in respect to appeals from the 
decisions of immigration officials, Chin Yow v. United States, 208 U. S. 8, 28 S. Ct. 
201, 52 L. Hd. 369 (1908), and Kwock Jan Fat v. White, 253 U. S. 454, 40 S. Ct. 
566, 64 L. Ed. 1010 (1920), where it was said that ‘‘It is better that many Chinese 
immigrants should be improperly admitted than that one natural born citizen of the 
United States should be permanently excluded from his country.’’ These cases 
suggest that the doctrine of the Ju Toy case is being held within strict limits, 
if indeed it is being followed at all. 

Difficulty arises when questions of law and questions of fact are so closely related 
that a decision in respect to the facts would amount to a decision upon the law. 
Such was the issue presented in Crowell v. Benson, to follow. 
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CROWELL v. BENSON. 
285 U. S. 22, 52 S. Ct. 285, 76 L. Ed. 598 (1932). 


On Writs of Certiorari to the United States Circuit Court of Appeals 
for the Fifth Circuit. 


Me, Cur Justice Hueues delivered the opinion of the court. 

This suit was brought in the District Court to enjoin the enforcement 
of an award made by petitioner Crowell, as deputy commissioner of the 
United States Employees’ Compensation Commission, in favor of the 
petitioner Knudsen and against the respondent Benson. The award was 
made under the Longshoremen’s and Harbor Workers’ Compensation 
Act (Act of March 4, 1927, c. 509, 44 Stat. 1424; U.S. C. Tit. 33, sees. 
901-950) and rested upon the finding of the deputy commissioner that 
Knudsen was injured while in the employ of Benson and performing 
service upon the navigable waters of the United States. The complain- 
ant alleged that the award was contrary to law for the reason that 
Knudsen was not at the time of his injury an employee of the complain- 
ant and his claim was not ‘‘within the jurisdiction”’ of the deputy com- 
missioner. An amended complaint charged that the Act was unconsti- 
tutional upon the grounds that it violated the due process clause of the 
Fifth Amendment, the provision of the Seventh Amendment as to trial 
by jury, that. of the Fourth Amendment as to unreasonable search and 
seizure, and the provisions of Article [II with respect to the judicial 
power of the United States. The District Judge denied motions to dis- 
miss and granted a hearing de novo upon the facts and the law, express- 
ing the opinion that the Act would be invalid if not construed to permit 
such a hearing. The case was transferred to the admiralty docket, 
answers were filed presenting the issue as to the fact of employment, 
and the evidence of both parties having been heard, the District Court: 
decided that Knudsen was not in the employ of the petitioner and 
restrained the enforcement of the award. 33 I. (2d) 137; 38 F. (2d) 
306. The decree was affirmed by the Circuit Court of Appeals (45 F. 
(2d) 66) and this Court granted writs of certiorari. 283 U.S. 814. 

The question of the validity of the Act may be considered in relation 
to (1) its provisions defining substantive rights and (2) its procedural 
requirements. 

[The Court finds no objection to the law in point of its provisions 
defining substantive rights. ] 

Second. The objections to the procedural requirements of the Act 
relate to the extent of the administrative authority which it confers. 
The administration of the Act—‘‘except as otherwise specifically pro- 
vided’ ’—was given to the United States Employees’ Compensation Com- 
mission, which was authorized to establish compensation districts, ap- 
point deputy commissioners, and make regulations. Secs. 39, 40. Claim- 
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ants must give written notice to the deputy commissioner and to the 
employer of the injury or death within thirty days thereafter; the 
deputy commissioner may excuse failure to give such notice for satisfac- 
tory reasons. Sec. 12. If the employer contests the right to compensa- 
tion, he is to file notice to that effect. Sec. 14 (d). A claim for compen- 
sation must be filed with the deputy commissioner within a prescribed 
period, and it is provided that the deputy commissioner shall have full 
authority to hear and determine all questions in respect to the claim. 
Sees. 13, 19 (a). 

The Act further provides that if a compensation order is ‘‘not in 
accordance with law,’’ it ‘‘may be suspended or set aside, in whole or in 
part, through injunction proceedings, mandatory or otherwise, brought 
by any party in interest’’ against the deputy commissioner making the 
order and instituted in the Federal district court for the judicial dis- 
trict in which the injury occurred. 

(1) The contention under the due process clause of the Fifth Amend- 
ment relates to the determination of questions of fact. Rulings of the 
deputy commissioner upon questions of law are without finality. 
Moreover, the statute contains no express limitation attempting to pre- 
clude the court, in proceedings to set aside an order as not in accordance 
with law, from making its own examination and determination of facts 
whenever that is deemed to be necessary to enforce a constitutional right 
properly asserted. 

Apart from cases involving constitutional rights to be appropriately 
enforced by proceedings in court, there can be no doubt that the Act 
contemplates that as to questions of fact, arising with respect to injuries 
to employees within the purview of the Act, the findings of the deputy 
commissioner, supported by evidence and within the scope of his au- 
thority, shall be final. To hold otherwise would be to defeat the obvious 
purpose of the legislation to furnish a prompt, continuous, expert and 
inexpensive method for dealing with a class of questions of fact which 
are peculiarly suited to examination and determination by an adminis- 
trative agency specially assigned to that task. The object is to secure 
within the prescribed limits of the employer’s liability an immediate 
investigation and a sound practical judgment, and the efficacy of the 
plan depends upon the finality of the determinations of fact with respect 
to the circumstances, nature, extent and consequences of the employee’s 
injuries and the amount of compensation that should be awarded. 

(3) What has been said thus far relates to the determination of 
claims of employees within the purview of the Act. <A different ques- 
tion is presented where the determinations of fact are fundamental or 
‘‘jurisdictional,’’ in the sense that their existence is a condition precedent 
to the operation of the statutory scheme. These fundamental require- 
ments are that the injury occurs upon the navigable waters of the United 
States and that the relation of master and servant exists. These con- 
ditions are indispensable to the application of the statute, not only be- 
cause the Congress has so provided explicitly (Sec. 3), but also because 
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_ the power of the Congress to enact the legislation turns upon the exist- 
ence of these conditions. 

In amending and revising the maritime law, the Congress cannot 
reach beyond the constitutional limits which are inherent in the 
admiralty and maritime jurisdiction. Unless the injuries to which the 
Act relates occur upon the navigable waters of the United States, they 
fall outside that jurisdiction. Not only is navigability itself a question 
of fact, as waters that are navigable in fact are navigable in law, but, 
where navigability is not in dispute, the locality of the injury, that is, 
whether it has occurred upon the navigable waters of the United States, 
determines the existence of the congressional power to create the lia- 
bility prescribed by the statute. . . . In the present instance, the 
Congress has imposed liability without fault only where the relation of 
master and servant exists in maritime employment and, while we hold 
that the Congress could do this, the fact of that relation is the pivot of 
the Statute and, in the absence of any other justification, underlies the 
constitutionality of this enactment. If the person injured was not an 
employee of the person sought to be held, or if the injury did not occur 
upon the navigable waters of the United States, there is no ground for an 
assertion that the person against wliom the proceeding was directed could 
constitutionally be subjected, in the absence of fault upon his part, to 
the liability which the statute creates. 

In relation to these basic facts, the question is not the ordinary one as 
to the propriety of provision for administrative determinations. Nor 
have we simply the question of due process in relation to notice and 
hearing. It is rather a question of the appropriate maintenance of the 
Federal judicial power in requiring the observance of constitutional 
restrictions. It is the question whether the Congress may substitute for 
constitutional courts, in which the judicial power of the United States 
is vested, an administrative agency—in this instance a single deputy 
commissioner—for the final determination of the existence of the facts 
upon which the enforcement of the constitutional rights of the citizen 
depend. The recognition of the utility and convenience of adminis- 
trative agencies for the investigation and finding of facts within their 
proper province, and the support of their authorized action, does not 
require the conclusion that there is no limitation of their use, and that, 
the Congress could completely oust the courts of all determinations of 
fact by vesting the authority to make them with finality in its own 
instrumentalities or in the Executive Department. That would be to 
sap the judicial power as it exists under the Federal Constitution, and 
to establish a government of a bureaucratic character alien to our sys- 
teni, wherever fundamental rights depend, as not infrequently they do 
depend, upon the facts, and finality as to facts becomes in effect finality 
in law. 

In cases brought to enforce constitutional rights, the judicial power 
of the United States necessarily extends to the independent determi- 
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nation of all questions, both of-fact and law, necessary to the perform- 
ance of that supreme function. 

It cannot be regarded as an impairment of the intended efficiency of 
an administrative agency that it is confined to its proper sphere, but it 
may be observed that the instances which permit of a challenge to the 
application of the statute, upon the grounds we have stated, appear to 
be few. Out of the many thousands of cases which have been brought 
before the deputy commissioners throughout the country, a review by 
the courts has been sought in only a small number, and an inconsider- 
able proportion of these appear to have involved the question whether 
the injury occurred within the maritime jurisdiction or whether the 
relation of employment existed. 

We are of the opinion that the District Court did not err in permit- 
ting a trial de novo on the issue of employment. . . . 


Mr. Justice BRANDEIS [dissenting]. 

The primary question for consideration is not whether Congress pro- 
vided, or validly could provide, that determinations of fact by the 
deputy. commissioner should be conclusive upon the district court. The 
question is: Upon what record shall the district court’s review of the 
order of the deputy commissioner be based? The courts below held that 
the respondent was entitled to a trial de novo; that all the evidence 
introduced before the deputy commissioner should go for naught; and 
that respondent should have the privilege of presenting new, and even 
entirely different, evidence in the district court. : 

First. The initial question is one of construction of ‘the Longshore- 
men’s Act. 

Second. Nothing in the statute warrants the construction that the 
right to a trial de novo which Congress has concededly denied as to 
most issues of. fact determined by the deputy commissioner has been 
granted in respect to the issue of the existence of the employer-employee 
relation. The language which is held sufficient to foreclose the right to 
such a trial on some issues forecloses it as to all. Whether the peculiar 
relation which the fact of employment is asserted to bear to the scheme 
of the statute and to the constitutional authority under which it was 
passed, might conceivably have induced Congress to provide a special 
method of review upon that question, it is not necessary to inquire. For 
Congress expressly declared its intention to put, for purposes of review, 
all the issues of fact on the same basis, by conferring upon the deputy 
commissioner ‘‘full power to. hear and determine all questions in respect 
of such claim,’’ subject only to the power of the court to set aside his 
order ‘‘if not in accordance with law.”’ ‘ 

It is not reasonable to suppose that Congress intended to set 
up a fact-finding tribunal of first instance, shorn of power to find a por- 
tion of the facts required for any decision of the case; or that in enact- 
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ing legislation designed to withdraw from litigation the great bulk of 
maritime accidents, it contemplated a procedure whereby the same facts 
must be twice litigated before a longshoreman could be assured the 
benefits of compensation. . . . 

It is suggested that this exception is required as to issues of fact 
involving claims of constitutional right. For reasons which I shall 
later discuss, I cannot believe that the issue of employment is one of 
constitutional right. But even assuming it to be so, the conclusion does 
not follow that trial of the issue must therefore be upon a record made 
in the district court. That the function of collecting evidence may be 
committed to an administrative tribunal is settled by a host of cases, 
and supported by persuasive analogies, none of which justify a dis- 
tinction between issues of constitutional right and any others. 

Sixth. Even if the constitutional power of Congress to provide com- 
pensation is limited to cases in which the employer-employee relation 
exists, I see no basis for a contention that the denial of the right to a 
trial de novo upon the issue of employment is in any manner subversive 
of the independence of the federal judicial power. Nothing in the Con- 
stitution, or in any prior decision of this Court to which attention has 
been called, lends support to the doctrine that a judicial finding of any 
fact involved in any civil proceeding to enforce a pecuniary liability may 
not be made upon evidence introduced before a properly constituted 
administrative tribunal, or that a determination so made may not be 
deemed an independent judicial determination. 

Whatever may be the propriety of a rule permitting special reéxami- 
nation in a trial court of so-called “‘jurisdictional facts’’ passed upon by 
administrative bodies having otherwise final jurisdiction over matters 
properly committed to them, I find no warrant for extending the doc- 
trine to other and different administrative tribunals whose very fune- 
tion is to hear evidence and make initial determinations concerning those 
matters which it is sought to reéxamine. Such a doctrine has never 
been applied to tribunals properly analogous to the deputy commission- 
ers, such as the Interstate Commerce Commission, the Federal Trade 
Commision, the Secretary of Agriculture acting under the Packers and 
Stockyards Act, and the lke. Logicaily applied it would seriously im- 
pair the entire administrative process. 

In my opinion the judgment of the Civchit Court of Appeals should 
be reversed and the case remanded to the District Court, sitting as a 
court of equity, for consideration and decision upon the record made 
before the deputy commissioner. 


Mr. Justich Stone and Mr. Justice Roserts join in this opinion. 


Norse.—For comment on the instant case, see J. Dickinson, Crowell v. Benson: 
Judicial Review of Administrative Determination of Questions of ‘‘ Constitutional 
Fact,’’ 80 U. of Pa. L. Rev. 1055 (1932); R. Oppenheimer, The Supreme Court and 
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Administrative Law, 37 Col. L. Rev. 1 (1937); R. A. Brown, Administrative Commis- 
sions and the Judicial Power, 19 Minn. L. Rev. 261 (1935). 

The organization and jurisdiction of administrative agencies has now become 
one of the most complicated problems of the Executive Department of the Govern- 
ment. It involves in the first place the question of the delegation of legislative 
power in respect to the formulation of rules to be applied by such agencies, see 
post, p. 641; and in the second place the question of .the adjudication of disputes 
falling under such rules, which is to a degree a judicial function. In referring to 
the powers of the Interstate Commerce Commission, as an illustration of the extent 
of the delegation of legislative power, Justice Holmes, in a concurring opinion, 
spoke of ‘‘legislative, judicial and executive acts’’ performed by the Commission, 
“‘softened only by a quasi.’’? Springer v. Government of the Philippine Islands, 
277 U. S. 189, 48 S. Ct. 480, 72 L. Ed. 845 (1928). 

See, on this subject, W. F. Dodd, Administrative Agencies as Legislatures and 
Judges, 25 Am. Bar Assoc. Jour. 923 (Nov. 1939); Corwin, The President, Chap. 
III, ‘‘ Administrative Chief.’’ 


C. Limitations of Delegated Legislative Power 


J. W. HAMPTON, JR., & CO. v. UNITED STATES. 
276 U. S. 394, 48 S. Ct. 348, 72 L. Ed. 624 (1928). 
On Writ of Certiorari to the United States Court of Customs Appeals. 


Mr. Cuier Justice Tarr delivered the opinion of the court. 

J. W. Hampton, Jr. & Co. made an importation into New York of 
barium dioxide which the collector of customs assessed at the dutiable 
rate of six cents per pound. This was two cents per pound more than 
that fixed by statute. . . . The rate was raised by the collector by 
virtue of the proclamation of the President, . . . issued under, and by 
authority of, section 315 of title 3 of the Tariff Act of September 21, 
1922, which is the so-called flexible tariff provision. Protest was made 
and an appeal was taken. . . . The case came on for hearing before 
the United States Customs Court, . . . A majority held the act con- 
stitutional. Thereafter the case was appealed to the United States Court 
of Customs Appeals. On the 16th day of October, 1926, the Attorney 
General certified that in his opinion the case was of such importance as 
to render expedient its review by this Court. Thereafter the judgment 
of the United States Customs Court was affirmed. 14 Ct. Cust. App. 350. 
On a petition to this Court for certiorari, . . . the writ was granted 
June 6, 1927. 274 U.S. 735. The pertinent parts of section 315 of title 
3 of the Tariff Act are as follows: 

‘Section 315(a). That in order to regulate the foreign commerce 
of the United States and to put into force and effect the policy of the 
Congress by this act intended, whenever the President, upon investiga- 
tion of the differences in costs of production of articles wholly or in part 
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the growth or product of the United States and of like or similar articles 
wholly or in part the growth or product of competing foreign countries, 
shall find it thereby shown that the duties fixed in this act do not equalize 
the said differences in cost of production in the United States and the 
principal competing country he shall, by such investigation, ascertain 
said differences and determine and proclaim the changes in classifications 
or increases or decreases in any rate of duty provided in this act shown 
by said ascertained differences in such costs of production necessary to 
equalize the same. Thirty days after the date of such proclamation or 
proclamations such changes in classification shall take effect, and such 
increased or decreased duties shall be levied, collected, and paid on such 
articles when imported from any foreign country into the United States 
or into any of its possessions (except the Philippine Islands, the Virgin 
Islands, and the islands of Guam and Tutuila): Provided, That the 
total increase or decrease of such rates of duty shall not exceed 50 per 
centum of the rates specified in title I. of this act, or in any amendatory 
Co es ae nga 
‘*(e) That in ascertaining the differences in costs of production, under 
the provisions of subdivisions (a) and (b) of this section, the President, 
in so far as he finds it practicable, shall take into consideration (1) the 
differences in conditions in production, including wages, costs of ma- 
terial, and other items in costs of production of such or similar articles 
in the United States and in competing foreign countries; (2) the differ- 
ences in the wholesale selling prices of domestic and foreign articles in 
the principal markets of the United States; (3) advantages granted to a 
foreign producer by a foreign government, or by a person, partnership, 
corporation, or association in a foreign country; and (4) any other 
advantages or disadvantages in competition. 

“Investigations to assist the President in ascertaining differences in 
costs of production under this section shall be made by the United States 
Tariff Commission, and no proclamation shall be issued under this sec- 
tion until such investigation shall have been made. The commission shall 
give reasonable public notice of its hearings and shall give reasonable 
opportunity to parties interested to be present, to produce evidence, and 
to be heard. The commission is authorized to adopt such reasonable 
procedure, rules, and regulations as it may deem necessary. . . .”’ 

The President issued his proclamation May 19, 1924 (43 Stat. 1951). 
After reciting part of the foregoing from section 315, the proclamation 
continued as follows: 

‘‘Whereas, under and by virtue of said section of said act, the United 
States Tariff Commission has made an investigation to assist the Presi- 
dent in ascertaining the differences in costs of production of and of all 
other facts and conditions enumerated in said section with respect to 

barium dioxide, 

‘‘Whereas in the course of said investigation a hearing was held, of 
which reasonable public notice was given and at which parties interested 
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were given a reasonable opportunity to be present, to produce evidence, 
and to be heard; 

‘¢ And whereas the President upon said investigation . . . has there- 
by found that the said principal competing country is Germany and that 
the duty fixed in said title and act does not equalize the differences in 
costs of production in the United States and in . . . Germany, and 
has ascertained and determined the increased rate of duty necessary to 
equalize the same. 

‘‘Now, therefore, I, Calvin Coolidge, President of the United States 
of America, do heréby determine and proclaim that the increase in rate 
of duty provided in said act shown by said ascertained differences in said 
costs of production necessary to equalize the same is as follows: 

‘¢ ©An inerease in said duty on barium dioxide (within the limit of 
total increase provided for in said act) from 4 cents per pound to 6 cents 
per pound.’ mas 

The issue here is as to the constitutionality of section 315, . . . The 
contention of the taxpayers is twofold—frst, they argue that the sec- 
tion is invalid in that it is a delegation to the President of the legisla- 
tive power, which by article 1, § 1 of the Constitution, is vested in Con- 
gress, the power being that declared in section 8 of article 1, that. the 
Congress shall have power to lay and collect taxes, duties, imposts and 
excises. Their second objection is that, as section 315 was enacted with 
the avowed intent and for the purpose of protecting the industries of 
the United States, it is invalid because the Constitution gives power to 
lay such taxes only for revenue. 

First. It seems clear what Congress intended by section 315. Its 
plan was to secure by law the imposition of customs duties on articles 
of imported merchandise which should equal the difference between the 
cost of producing in a foreign country the articles in question and lay- 
ing them down for sale in the United States, and the cost of producing 
and selling like or similar articles in the United States, so that the duties 
not only secure revenue, but at the same time enable domestic producers 
to compete on terms of equality with foreign producers in the markets 
of the United States. It may be that it is difficult to fix with exactness 
this difference, but the difference which is sought in the statute is per- 
feetly clear and perfectly intelligible. Because of the difficulty in prac- 
tically determining what that difference is, Congress seems to have 
doubted that the information in its possession was such as to enable it 
to make the adjustment accurately, and also to have apprehended that 
with changing conditions the difference might vary in such a way that 
some readjustments would be necessary to give effect to the principle on 
which the statute proceeds. To avoid such difficulties, Congress adopted 
in section 315 the method of describing with clearness what its policy 
and plan was and then authorizing a member of the executive branch to 
carry out its policy and plan and to find the changing difference from 
time to time and to make the adjustments necessary to conform the duties 
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to the standard underlying that policy and plan. As it was a matter 
of great importance, it concluded to give by statute to the President, the 
chief of the executive branch, the function of determining the difference 
as it might vary. He was provided with 2% body of investigators who 
were to assist him in obtaining needed data and ascertaining the facts 
justifying readjustments. There was no specific provision by which 
action by the President might be invoked under this act, but it was pre- 
sumed that the President would through this body of advisers keep him- 
self advised of the necessity for investigation or change, and then would 
proceed to pursue his duties under the act and reach such conclusion as 
he might find justified by the investigation and proclaim the same, if 
necessary. ; 

The Tariff Commission does not itself fix duties, but, before the Presi- 
dent reaches a conclusion on the subject of investigation, the Tariff 
Commission must make an investigation, and in doing so must give no- 
tice to all parties interested and an opportunity to adduce evidence and 
to be heard. 

The well-known maxim ‘‘Delegaia potestas non potest delegari,’’ ap- 
plicable to the law of agency in the general and common law, is well 
understood and has had wider application in the construction of our 
federal and state Constitutions than it has in private law. Our Federal 
Constitution and state Constitutions of this country divide the govern- 
mental power into three branches. The first is the legislative, the sec- 
ond is the exeeutive, and the third is the judicial, and the rule is that in 
the actual administration of the government Congress or the Legislature 
should exercise the legislative power, the President or the state execu- 
tive, the Governor, the executive power, and the courts or the judiciary 
the judicial power, and in carrying out that constitutional division into 
three branches it is a breach of the national fundamental law if Congress 
gives up its legislative power and transfers it to the President, or to 
the judicial branch, or if by law it attempts to invest itself or its mem- 
bers with either executive power or judicial power. This is not to say 
that the three branches are not co-ordinate parts of one government and 
that each in the field of its duties may not invoke the action of the two 
other branches in so far as the action invoked shall not be an assump- 
tion of the constitutional field of action of another branch. In deter- 
mining what it may do in:seeking assistance from another branch, the 
extent and character of that assistance must be fixed according to com- 
mon sense and the inherent necessities of the governmental co-ordination. 

The field of Congress involves all and many varieties of legislative ac- 
tion, and Congress has found:it frequently necessary to use officers of the 
executive branch within defined limits, to secure the exact effect intended 
by its acts of legislation, by vesting discretion in such officers to make 
public regulations interpreting a statute and directing the details of its 
execution, even to the extent of providing for penalizing a breach of 
such regulations. 


630 Cases on ConstTITUTIONAL LAW 


Again, one of the great functions conferred on Congress by the Fed- 
eral Constitution is the regulation of interstate commerce and rates to 
be exacted by interstate carriers for the passenger and merchandise 
traffic. The rates to be fixed are myriad. If Congress were to be re- 
quired to fix every rate, it would be impossible to exercise the power at 
all. Therefore, common sense requires that in the fixing of such rates 
Congress may provide a Commission, as it does, called the Interstate 
Commerce Commission, to fix those rates, after hearing evidence and 
argument concerning them from interested parties, all in accord with a 
general rule that Congress first lays down that rates shall be just and 
reasonable considering the service given and not discriminatory. As 
said by this Court in Interstate Commerce Commission vy. Goodrich 
Transit Co., 224 U. 8. 194, 214: 

“‘The Congress may not delegate its purely legislative power to a 
commission, but, having laid down the general rules of action under 
which a commission shall proceed, it may require of that commission 
the application of such rules to particular situations and the investiga- 
tion of facts, with a view to making orders in a particular matter within 
the rules laid down by the Congress.”’ 

It is conceded by counsel that Congress may use executive officers in 
the application and enforcement of a policy declared in law by Con- 
gress and authorize such officers in the application of the congressional 
declaration to enforce it by regulation equivalent to law. But it is said 
that this never has been permitted to be done where Congress has ex- 
ercised the power to levy taxes and fix customs duties. The authorities 
make no such distinction. The same principle that permits Congress 
to exercise its rate-making power in interstate commerce by declaring 
the rule which shall prevail in the legislative fixing of rates, and en- 
ables it to remit to a rate-making body created in accordance with its 
provisions the fixing of such rates, justifies a similar provision for the 
fixing of customs duties on imported merchandise. If Congress shall 
lay down by legislative act an intelligible principle to which the person 
or body authorized to fix such rates is directed to conform, such legis- 
lative action is not a forbidden delegation of legislative power. If it is 
thought wise to vary the customs duties according to changing conditions 
of production at home and abroad, it may authorize the Chief Execu- 
tive to carry out this purpose, with the advisory assistance of a Tariff 
Commission appointed under congressional authority. This conclusion 
is amply sustained by a case in which there was no advisory commis- 
sion furnished the President—a case to which this Court gave the fullest 
consideration nearly 40 years ago. In Marshall Field & Co. v. Clark, 
143 U. 8S. 649, 680, the third section of the Act of October 1, 1890 (26 
Stat. 612), contained this provision: 

“‘That with a view to secure reciprocal trade with countries produc- 
ing the following articles, and for this purpose, on and after the first 
day of January, eighteen hundred and ninety-two, whenever, and so 
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often as the President shall be satisfied that the government of any 
country producing and exporting sugars, molasses, coffee, tea and hides, 
raw and uncured, or any of such articles, imposes duties or other exac- 
tions upon the agricultural or other products of the United States, 
which in view of the free introduction of such sugar, molasses, coffee, 
tea and hides into the United States he may deem to be reciprocally un- 
equal and unreasonable, he shall have the power and it shall be his duty 
to suspend, by proclamation to that effect, the: provisions of this act 
relating to the free introduction of such sugar, molasses, coffee, tea and 
hides, the production of such country, for such time as he shall deem 
just, and in such case and during such suspension duties shall be levied, 
collected, and paid upon sugar, molasses, coffee, tea and hides, the prod- 
uct of or exported from such designated country as follows, namely.’’ 
Then followed certain rates of duty to be imposed. It was contended 
that this section delegated to the President both legislative and: treaty- 
making powers and was unconstitutional. After an examination of all 
the authorities, the Court said that, while Congress could not delegate 
legislative power to the President, this act did not in any real sense 
invest the President with the power of legislation, because nothing in- 
volving the expediency or just operation of such legislation was left to 
the determination of the President; that the legislative power was ex-- 
ercised when Congress declared that the suspension should take effect 
upon a named contingency. What the President was required to do was 
merely in execution of the act of Congress. It was not the making of 
law. He was the mere agent of the lawmaking department to ascertain 
and declare the event upon which its expressed will was to take effect. 


PANAMA REFINING CO. v. RYAN. 
293 U. S. 388, 55 S. Ct. 241, 79 L. Ed. 446 (1935). 


On Writs of Certiorari to the United States Circuit Court of Appeals 
for the Fifth Circuit. 


Mr. Cuier Justice Huauss delivered the opinion of the court. 

On July 11, 1933, the President, by Executive Order, prohibited ‘‘the 
transportation in interstate and foreign commerce of petroleum and the 
products thereof produced or withdrawn from storage in excess of the 
amount permitted to be produced or withdrawn from storage by any 
State law or valid regulation or order prescribed thereunder, by any 
board, commission, officer, or other duly authorized agency of a State.’’ 
This action was based on Section 9(c) of Title I of the National Indus- 
trial Recovery Act of June 16, 1933. 48 Stat. 195, 200, 15 U.S. C. 
Tit. I, sec. 709 (c). That section provides: 

‘See. 9 
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‘‘(@) The President is authorized to prohibit the transportation in 
interstate and foreign commerce of petroleum and the products thereof 
produced or withdrawn from storage in excess of the amount permitted 
to be produced or withdrawn from storage by any State law or valid 
regulation or order prescribed thereunder, by any board, commission, 
officer, or other duly authorized agency of a State. Any violation of any 
order of the President issued under the provisions of this subsection 
shall be punishable by fine of not to exceed $1,000, or imprisonment for 
not to exceed six months, or both.’”’ . : 

On August 19, 1933, the President, by Executive Order, stating that 
his action was taken under Title I of the National Industrial Recovery 
Act, approved a ‘‘Code of Fair Competition for the Petroleum Indus- 
Uryece 

This ‘‘ Petroleum Code”’ (in its original form and as officially printed) 
provided in Section 3 of Article III relating to ‘‘Production’”’ for esti- 
mates of ‘‘required production of crude oil to balance consumer demand 
for petroleum products’’ to be made at intervals by the Federal Agency. 
This ‘‘required production’’ was to be ‘‘equitably allocated’’ among the 
several States. These estimates and allocations, when approved by the 
President, were to be deemed to be ‘‘the net reasonable market demand”’ 
and the allocations were to be recommended ‘‘as the operating schedules 
for the producing States and for the industry.’’ By Section 4 of Article 
III, the subdivision, with respect to producing properties, of the produc- 
tion allocated to each State, was to be made within the State. 

These suits [including one by the Amazon Petroleum Co.] were 
brought in October, 1933. 

In No. 135 [this case] the Panama Refining Company, as owner of an 
oil refining plant in Texas, and its co-plaintiff, a producer having oil and 
gas leases in Texas, sued to restrain the defendants [Ryan et al.], who 
were federal officials, from enforcing Regulations IV, V and VII pre- 
seribed by the Secretary of the Interior under Section 9(c) of the Na- 
tional Industrial Recovery Act. Plaintiffs attacked the validity of Sec- 
tion 9(¢) as an unconstitutional delegation to the President of legislative 
power and as transcending the authority of the Congress under the com- 
merce clause. The regulations, and the attempts to enforce them by com- 
ing upon the properties of the plaintiffs, gauging their tanks, digging up 
pipe lines, and otherwise, were also assailed under the Fourth and Fifth 
Amendments of the Constitution. 

In both cases against the federal officials, that of the Panama Refining 
Company and that of the Amazon Petroleum Corporation, heard by the 
District Judge, a permanent injunction. was granted. 5 F. Supp. 
GSO Reweeane 

The Circuit Court of Appeals reversed the decrees against the federal 
officials and directed that the bills be dismissd. 71 F. (2d) 1, 8. The 
cases, come here on writs of certiorari. 
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Fourth. Section 9(c) is assailed upon the ground that it is an uncon- 
stitutional delegation of legislative power. The section purports to au- 
thorize the President to pass a prohibitory law. The subject to which 
this authority relates is defined. It is the transportation in interstate 
and. foreign commerce of- petroleum and ‘petroleum products which are 
produced or withdrawn from storage in excess of the amount permitted 
by state authority. Assuming for the present purpose, without deciding, 
that the Congress has power to interdict the transportation of that excess 
in interstate and foreign commerce, the question whether that transpor- 
tation shall be prohibited by law is obviously one of legislative policy. 
Accordingly, we look to the statute to see whether the Congress has 
declared a policy with respect to that subject ; whether the Congress 
has set up a standard for the President’s action; whether the Con- 
gress has required any finding by the President in the exercise of the 
authority to enact the prohibition. : 

Section 9(c) is brief-and unambiguous. It does not attempt to control 
the production of petroleum and petroleum products within a State. It 
does not seek to lay down rules for the guidance of state legislatures or 
state officers. It leaves to the States and to their constituted authorities 
the determination of what production shall be permitted. It does not 
qualify the President’s authority by reference to the basis, or extent, of 
the State’s limitation of production. Section 9(¢) does not state 
whether, or in what circumstances or under what conditions, the Presi- 
dent is to prohibit the transportation of the amount of petroleum or 
petroleum products produced in excess of the State’s permission. It 
establishes no criterion to govern the President’s course. It does not re- 
quire any finding by the President as a condition of his action. The 
Congress in Section 9(c) thus declares no policy as to the transportation 
of the excess production. So far as this section is concerned, it gives to 
the President an unlimited authority to determine the policy and to lay 
down the prohibition, or not to lay it down, as he may see fit. And diso- 
bedience to his order is made a crime punishable by fine and imprison- 
ment. : 

We turn to the other provisions of Title I of the Act. The first section 
is a ‘‘declaration of policy.’’ It declares that a national emergency ex- 
ists ‘‘ which is productive of widespread unemployment and disorganiza- 
tion of industry, which burdens interstate and foreign commerce, affects 
public welfare, and undermines the standards of living of the American 
people.’’ It is declared to be the policy of Congress ‘‘to remove obstruc- 
tions to the free flow of interstate and foreign commerce which tend to 
diminish the amount thereof’’; ‘‘to provide for the general welfare by 
promoting the organization of industry for the purpose of cooperative 
action among trade groups’’; ‘‘to induce and maintain united action of 
labor and management under adequate governmental sanctions and 
supervision’”’; ‘‘to eliminate unfair competition practices, to promote 
the fullest possible utilization of the present productive capacity of 
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industries, to avoid undue restriction of production (except as may be 
temporarily required), to increase the consumption of industrial and 
agricultural products by increasing purchasing power, to reduce and re- 
lieve unemployment, to improve standards of labor, and otherwise to 
rehabilitate industry and to cdénserve natural resources.”’ 

This general outline of policy contains nothing as to the circumstances 
or conditions in which transportation of petroleum or petroleum prod- 
ucts should be prohibited,—nothing as to the policy of prohibiting, or 
not prohibiting, the transportation of production exceeding what the 
States allow. The general policy declared is ‘‘to remove obstructions to 
the free flow of interstate and foreign commerce.’’ As to production, the 
section lays down no policy of limitation. It favors the fullest possible 
utilization of the present productive capacity of industries. It speaks, 
parenthetically, of a possible temporary restriction of production, but of 
what, or in what circumstances, it gives no suggestion. The section also 
speaks in general terms of the conservation of natural resources but it 
prescribes no policy for the achievement of that end. It is manifest that 
this broad outline is simply an introduction of the Act, leaving the legis- 
lative policy as to particular subjects to be declared and defined, if at all, 
by the subsequent sections. 

It is no answer to insist that deleterious consequences follow the trans- 
portation of ‘‘hot oil,’’—oil exceeding state allowances. The Congress 
did not prohibit that transportation. The Congress did not undertake to 
say that the transportation of “‘hot oil’’ was injurious. The Congress 
did not say that transportation of that oil was ‘‘unfair competition.”’ 
The Congress did not declare in what circumstances that transportation 
should be forbidden, or require the President to make any determination 
as to any facts or circumstances. Among the numerous and diverse 
objectives broadly stated, the President was not required to choose. The 
President was not required to ascertain and proclaim the conditions pre- 
vailing in the industry which made the prohibition necessary. The Con- 
gress left the matter to the President without standard or rule, to be 
dealt with as he pleased. The effort by ingenious and diligent construc- 
tion to supply a criterion still permits such a breadth of authorized ac- 
tion as essentially to commit to the President the functions of a legisla- 
ture rather than those of an executive or administrative officer executing 
a declared legislative policy. We find nothing in Section 1 which limits 
or controls the authority conferred by Section 9(c). e 

We pass to the other sections of the Act. x 

None of these provisions can be deemed to prescribe any limitation of 
the grant of authority in Section 9(c). 

Fifth. The question whether such a delegation of epinrie power is 
permitted by the Constitution is not answered by the argument that it 
should be assumed that the President has acted, and will act, for what he 
believes to be the public good. The point is not one of motives but of 
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‘ constitutional authority, for which the best of motives is not a substitute. 
The Constitution provides that ‘‘ All legislative powers herein granted 
shall be vested in a Congress of the United States, which shall consist of 
a Senate and House of Representatives.’’ Art. I, Sec. 1. And the Con- 
gress is empowered ‘‘To make all laws which shall be necessary and 
proper for carrying into execution’’ its general powers. Art. I, See. 8, 
par. 18. The Congress manifestly is not permitted to abdicate, or to 
transfer to others, the essential legislative functions with which it is thus 
vested. Undoubtedly legislation must often be adapted to complex con- 
ditions involving a host of details with which the national legislature 
cannot deal directly. The Constitution has never been regarded as deny- 
ing to the Congress the necessary resources of flexibility and practical- 
ity, which will enable it to perform its function in laying down policies 
and establishing standards, while leaving to selected instrumentalities 
the making of subordinate rules within prescribed limits and the deter- 
mination of ‘facts to which the policy as declared by the legislature is to 
apply. Without capacity to give authorizations of that sort we should 
have the anomaly of a legislative power which in many circumstances 
ealling for its exertion would be but a futility. But the constant recog- 
nition of the necessity and validity of such provisions, and the wide 
range of administrative authority which has been developed by means of 
them, cannot be allowed to obscure the limitations of the authority to 
delegate, if our constitutional system is to be maintained. 

The Court has had frequent oceasion to refer to these limitations and 
to review the course of congressional action. At the very outset, amid 
the disturbances due to war in Europe, when the national safety was 
imperiled and our neutrality was disregarded, the Congress passed a se- 
ries of acts, as a part of which the President was authorized, wi stated 
circumstances, to lay and revoke embargoes, to give permits for the ex- 
portation of arms and military stores, to remit and discontinue the re- 
straints and prohibitions imposed by acts suspending commercial inter- 
course with certain countries, and to permit or interdict the entrance 
into waters of the United States of armed vessels belonging to foreign na- 
tions. These early acts were not the subject of judicial decision and, 
apart from that, they afford no adequate basis for a conclusion that the 
Congress assumed that it possessed an unqualified power of delegation. 
They were inspired by the vexations of American commerce through the 
hostile enterprises of the belligerent powers, they were directed to the 
effective execution of policies repeatedly declared by the Congress, and 
they confided to the President, for the purposes and under the conditions 
stated, an authority which was cognate to the conduct by him of the for- 
eign relations of the Government. . . . 

{The Court here cites The Brig Aurora, 7 Cranch. 382, 3 L. Ed. 378, 
holding that Congress might delegate to the President the power to re- 
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vive the operation of the Embargo Act of 1809 upon the occurrence of an ~ 
event to be determined by the President. Field v. Clark, ante, p. 630, is 
also cited. ] 

Applying that principle, authorizations given by Congress to selected 
instrumentalities for the purpose of ascertaining the existence of facts to 
which legislation is directed, have constantly been sustained. Moreover, 
the Congress may not only give such authorizations to determine specific 
facts but may establish primary standards, devolving upon others the 
duty to carry out the declared legislative policy, that is, as Chief Justice 
Marshall expressed it, ‘‘to fill up the details’’ under the general provi- 
sions made by the legislature. Wayman v. Southard, 10 Wheat. 1, 43. 
In Buttfield v. Stranahan, 192 U. S. 470, 496, the Act of March 2, 1897 
(29 Stat. 604, 605), was upheld, which authorized the Secretary of the 
Treasury, upon the recommendation of a board of experts, to ‘‘establish 
uniform standards of purity, quality, and fitness for the consumption of 
all kinds of teas imported into the United States.’’ The Court construed 
the statute as expressing ‘‘the purpose to exclude the lowest grades of 
tea, whether demonstrably of inferior purity, or unfit for consumption, 
or presumably so because of their inferior quality.’? The Congress, the 
Court said, thus fixed ‘‘a primary standard’’ and committed to the Sec- 
retary of the Treasury ‘‘the mere executive duty to effectuate the legis- 
lative policy declared in the statute.’’ é 

Another notable illustration is that of the authority given to the Sec- 
retary of War to determine whether bridges and other structures consti- 
tute unreasonable obstructions to navigation and to remove such obstruc- 
tions. . . . Upon this principle rests the authority of the Interstate 
Commerce Commission, in the execution of the declared policy ‘of the 
Congress in enforcing reasonable rates, in preventing undue preferences 
and unjust discriminations, in requiring suitable facilities for transpor- 
tation in interstate commerce, and in exercising other powers held to 
have been validly conferred. . . . Upon a similar ground the author- 
ity given to the President, in appropriate relation to his functions as 
Commander-in-Chief, by the Trading with the Enemy Act, as amended 
by the Act of March 28, 1918 .(40 Stat. 460), with respect to the disposi- 
tion of enemy property, was sustained. ‘‘The determination,’’ said the 
Court, ‘‘of the terms of sales of enemy properties in the light of facts 
and conditions from time to time arising in the progress of war was not 
the making of a law; it was the application of the general rule laid 
down by the Act.’’ United States v. Chemical Foundation, 272 U. 8S. 
ils Pa e 

The provisions of the Radio Act of 1927 (44 Stat. 1162, 1163), provid- 
ing for assignments of frequencies or wave lengths to various stations, 
afford another instance. In granting licenses, the Radio Commission is 
required to act ‘‘as public convenience, interest, or. necessity requires.’’ 
In construing this provision, the Court found that the statute itself de- 
clared the policy as to ‘‘equality of radio broadcasting service, both of 
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transmission and of reception,’’ and that it conferred authority to make 
allocations and assignments in order to secure, according to stated eri- 
teria, an equitable adjustment in the distribution of facilities. The 
standard set up was not so indefinite ‘‘as to confer an unlimited power.”’ 
Radio Commission v. Nelson Brothers Co., 289 U. S. 266, 279, 285. 

Thus, in every case in which the question has been raised, the Court 
has recognized that there are limits of delegation which there is no con- 
stitutional authority to transcend. We think that Section 9(¢c) goes be- 
yond those limits. As to the transportation of oil production in excess of 
state permission, the Congress has declared no policy, has established no 
standard, has laid down no rule. There is no requirement, no definition 
of circumstances and conditions in which the transportation is to be al- 
lowed or prohibited. 

If Section 9(c) were held valid, it would be idle to pretend that any- 
thing would be left of limitations upon the power of the Congress to dele- 
gate its law-making function. The reasoning of the many decisions we 
have reviewed would be made vacuous and their distinctions nugatory. 
Instead of performing its law-making function the Congress could at will 
and as to such subjects as it chooses transfer that function to the Presi- 
dent or other officer or to an administrative body. The question is not of 
the intrinsic importance of the particular statute before us, but of the 
constitutional processes of legislation which are an essential part of our 
system of government. 

We see no escape from the conclusion that the Executive Orders of 
July 11, 1933, and July 14, 1933, and the Regulations issued by the Sec- 
retary of the Interior thereunder, are without constitutional authority. 

The decrees of the Circuit Court of Appeals are reversed and the 
causes are remanded to the District Court with direction to modify its 
decrees in conformity with this opinion so as to grant permanent injunc- 
tions, restraining the defendants from enforcing those orders and regu- 
lations. 


Mr. Justice Carpozo, dissenting. : 

I am unable to assent to the conclusion that § 9(¢) of the National Re- 
covery Act, a section delegating to the President a very different power 
from any that is involved in the regulation of production or in the pro- 
mulgation of a code, is to be nullified upon the ground that his discretion 
is too broad or for any other reason. My point of difference with the 
majority of the court is narrow. I concede that to uphold the delegation 
there is need to discover in the terms of the act a standard reasonably 
clear whereby discretion must be governed. I deny that such a standard 
is lacking in respect of the prohibitions permitted by this section when 
the act with all its reasonable implications is considered as a whole. 
What the standard is becomes the pivotal inquiry. 

As to the nature of the act which the President is authorized to per- 
form there is no need for implication. That at least is definite beyond the 
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possibility of challenge. He may prohibit the transportation in inter- 
state and foreign commerce of petroleum and the products thereof pro- 
duced or withdrawn from storage in excess of the amount permitted by 
any state law or valid regulation or order prescribed thereunder. He is 
not left to roam at will among all the possible subjects of interstate 
transportation, picking and choosing as he pleases. I am far from assert- 
ing now that delegation would be valid if accompanied by all that lati- 
tude of choice. In the laying of his interdict he is to confine himself to a 
particular commodity, and to that commodity when produced or with- 
drawn from storage in contravention of the policy and statutes of the 
states. He has choice, though within limits, as to the occasion, but none 
whatever as to the means. The means have been prescribed by Congress. 
There has been no grant to the Executive of any roving commission to 
inquire into evils and then, upon discovering them, do anything he 
pleases. His act being thus defined, what else must he ascertain in order 
to regulate his discretion and bring the power into play? The answer is 
not given if we look to § 9(c) only, but it comes to us by implication 
from a view of other sections where the standards are defined. 

If we look to the whole structure of the statute, the test is plainly this, 
that the President is to forbid the transportation of the oil when he be- 
lieves, in the light of the conditions of the industry as disclosed from 
time to time, that the prohibition will tend to effectuate the declared poli- 
cies of the act,—not merely his own conception of its policies, undirected 
by any extrinsic guide, but the policies announced by section 1 in the 
forefront of the statute as an index to the meaning of everything that 
follows. 

Oil produced or transported in excess of a statutory quota is known in 
the industry as ‘‘hot oil,’’ and the record is replete with evidence as to 
the effect of such production and transportation upon the economic situ- 
ation and upon national recovery. A declared policy of Congress in the 
adoption of the act is:“‘to eliminate unfair competitive practices.’’ Be- 
yond question an unfair competitive practice exists when ‘‘hot oil’’ is 
transported in interstate commerce with the result that law-abiding deal- 
ers must compete with lawbreakers. Here is one of the standards set up 
in the act to guide the President’s discretion. Another declared policy 
of Congress is ‘‘to conserve natural resourees.’? Beyond question the 
-disregard of statutory quotas is wasting the oil fields in Texas and other 
states, and putting in jeopardy of exhaustion one of the treasures of the 
nation. All this is developed in the record and in the arguments of coun- 
sel for the government with a wealth of illustration. Here is a second 
standard. Another declared policy of Congress is to ‘‘ promote the full- 
est possible utilization of the present productive capacity of industries,’’ 
and ‘‘except as may be temporarily required’’ to ‘‘avoid undue restrie- 
tion of production.’? Beyond question prevailing conditions in the oil 
industry have brought about the need for temporary restriction in order 
to promote in the long run the fullest productive capacity of business in 
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all its many branches, for the effect of present practices is to diminish 
that capacity by demoralizing prices and thus increasing unemployment. 
The ascertainment of these facts at any time or place was a task too intri- 
eate and special to be performed by Congress itself through a general 
enactment in advance of the event. All that Congress could safely do 
was to declare the act to be done and the policies to be promoted, leaving 
to the delegate of its power the ascertainment of the shifting facts that 
would determine the relation between the doing of the act and the attain- 
ment of the stated ends. That is what it did. It said to the President in 
substance: You are to consider whether the transportation of oil in ex- 
cess of the statutory quotas is offensive to one or more of the policies 
enumerated in § 1, whether the effect of such conduct is to promote un- 
fair competition or to waste the natural resources or to demoralize prices 
or to increase unemployment or to reduce the purchasing power of the 
workers of the nation. If these standards or some of them have been 
flouted with the result of a substantial obstruction to industrial recovery, 
you may then by a prohibitory order eradicate the mischief. 

I am persuaded that a reference, express or implied, to the policy of 

Congress as declared in § 1 is a sufficient definition of a standard to make 
the statute valid. Discretion is not unconfined and vagrant. It is canal- 
ized within banks that keep: it from overflowing. Field v. Clark; 1438 U. 
S. 649; United States v. Grimaud, 220 U. S. 506, and Hampton & Co. v. 
United States, 276 U. 8. 394, state the applicable principle. Under these 
decisions the separation of powers between the Executive and Congress 
is not a doctrinaire concept to be made use of with pedantic rigor. There 
must be sensible approximation, there must be elasticity of adjustment, 
in response to the practical necessities of government, which cannot fore- 
see today the developments of tomorrow in their nearly infinite variety. 
The interstate Commerce Commission, probing the economic situation of 
the railroads of the country, consolidating them into systems, shaping in 
numberless ways their capacities and duties, and even making or unmak- 
ing the prosperity of great communities (Texas & Pacific R. Co. v. 
United States, 289 U. S. 627), is a conspicuous illustration. 
There could surely be no question as to the validity of an act where 
carriers would be prohibited from transporting oil produced in contra- 
vention of a statute if in the judgment of the commission the practice 
was demoralizing the market and bringing disorder and insecurity into 
the national economy. What may be delegated to a commission may be 
delegated to the President. . . . In the complex life of today, the 
business of government could not go on without the delegation, in 
greater or less degree, of the power to adapt the rule to the swiftly moy- 
ing facts. 

A striking illustration of this need is found in the very industry 
affected by this section, the production of petroleum and its transporta- 
tion between the states. At the passage of the National Recovery Act no 
one could be certain how many of the states would adopt valid quota 
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laws, or how generally the laws would be observed when adopted, or to 
what extent illegal practices would affect honest competitors or the sta- 
bility of prices or the conservation of natural resources or the return of 
industrial prosperity. Much would depend upon conditions as they 
shaped themselves thereafter. Violations of the state laws might turn 
out to be so infrequent that the honest competitor would suffer little; if 
any, damage. The demand for oil might be so reduced that there would 
be no serious risk or waste, depleting or imperiling the resources of the 
nation. Apart from these possibilities the business might become stabi- 
lized through voluntary codperation or the adoption of a code or other- 
wise. Congress not unnaturally was unwilling to attach to the state laws 
a sanction so extreme as the cutting off of the privilege of interstate com- 
merce unless the need for such action had unmistakably developed. 
What was left to the President was to ascertain the conditions prevailing 
in the industry, and prohibit or fail to prohibit according to the effect of 
those conditions upon the phases of the national policy relevant 
thereto. : : 

There is no fear that the nation will drift from its ancient moorings as 
the result of the narrow delegation of power permitted by this section. 
What can be done under cover of that permission is closely and clearly 
circumscribed both as to subject matter and occasion. The statute was 
framed in the’shadow of a national disaster. A host of unforeseen con- 
tingencies would have to be faced from day to day, and faced with a full- 
ness of understanding unattainable by anyone except the man upon the 
scene. The President was chosen to meet the instant need. 

The President, when acting in the exercise of a delegated power, is not 
a quasi-judicial officer, whose rulings are subject to review upon certio- 
rari or appeal (The Chicago Junction Case, 264 U. S. 258, 265; ef. Giv- 
ens v. Zerbst, 255 U. S. 11, 20), or an administrative agency supervised 
in the same way. . . . Such is not the position or duty of the Presi- 
dent. He is the Chief Executive of the nation, exercising a power com- 
mitted to him by Congress, and subject, in respect of the formal qualities 
of his acts, to the restrictions, if any, accompanying the grant, but not to 
any others. One will not find such restrictions either in the statute itself 
or in the Constitution back of it. The Constitution of the United States 
is not a code of civil practice. 

The decree should be affirmed. 


Nore.—On the general subject of the alleged delegation of legislative power by 
Congress to the President, see M. P. Sharp, The Classical American Doctrine of! 
‘<The Separation of Powers,’’ 2 Univ. Chicago L. Rev. 385 (1935); T. W. Cousens, 
The Delegation of Federal Legislative Power to Executive’ Officials, 33 Mich. L. Rev. 
512 (1935); H. E. Whiteside, Delegata Potestas non Potest Delegari, A Maxim of 
American Constitutional Law, 14 Cornell L. Q. 168 (1928); T. R. Powell, Separation 
of Powers: Administrative Exercise of Legislative and Judicial Power, 27 Pol. Se. 
Quart. 215 (1912) ; Corwin, The President, Chap. III. 
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SCHECHTER POULTRY CORPORATION v. UNITED STATES. 
295 U. S. 495, 55.8. Ct. 837, 79 L. Ed. 1570 (1935). 


[For the facts of the case see ante, p. 330, where that part of the case 
dealing with the extent of the power of Congress over interstate com- 
merce is discussed. | 


Mr. Curer Justice Hucues delivered the opinion of the court. 

Second. The question of the delegation of legislative power. We re- 
cently had occasion to review the pertinent decisions and the general 
principles which govern the determination of this question. Panama 
Refining Company v. Ryan, 293 U. 8. 388. The Constitution provides 
that ‘‘ All legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of Repre- 
sentatives.’’ Art. I, sec. 1. And the Congress is authorized ‘‘To make 
all laws which shall be necessary and proper for carrying into execu- 
tion’’ its general powers. Art. I, sec. 8, par. 18. The Congress is not 
permitted to abdicate or to transfer to others the essential legislative 
functions with which it is thus vested. We have repeatedly recognized 
the necessity of adapting legislation to complex conditions involving a 
host of details with which the national legislature cannot deal directly. 
We pointed out in the Panama Company case that the Constitution has 
never been regarded as denying to Congress the necessary resources of 
flexibility and practicality, which will enable it to perform its function 
in laying down policies and establishing standards, while leaving to se- 
lected instrumentalities the making of subordinate rules within pre- 
scribed limits and the determination of facts to which the policy as de- 
clared by the legislature is to apply. But we said that the constant rec- 
ognition of the necessity and validity of such provisions, and the wide 
range of administrative authority which has been developed by means of 
them, cannot be allowed to obscure the limitations of the authority to 
delegate, if our constitutional system is to be maintained. JId., p. 421. 

Accordingly, we look to the statute to see whether Congress has over 
stepped these limitations,—whether Congress in authorizing “‘codes of 
fair competition”’ has itself established the standards of legal obligation, 
thus performing its essential legislative function, or, by the failure to en- , 
act such standards, has attempted to transfer that function to others. 

The aspect in which the question is now presented is distinct from that 
which was before us in the case of the Panama Company. 

What is meant by ‘‘fair competition’’ as the term is used in the Act? 
Does it refer to a category established in the law, and is the authority to 
make codes limited accordingly? Or is it used as a convenient designa- 
tion for whatever set of laws the formulators of a code for a particular 
trade or industry may propose and the President may approve (subject 
to certain restrictions), or the President may himself prescribe, as being 
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wise and beneficent provisions for the government of the trade or indus- 
try in order to accomplish the broad purposes of rehabilitation, correc- 
tion and expansion which are stated in the first section of Title I? 

The Act does not define ‘‘fair competition.’”’ ‘‘Unfair competition,” 
as known to the common law, is a limited concept. Primarily, and 
strictly, it relates to the palming off of one’s goods as those of a rival 
trader. . . . In recent years, its scope has been extended. It has been 
held to apply to misappropriation as well as misrepresentation, to the 
selling of another’s goods as one’s own,—to misappropriation of what 
equitably belongs to a competitor, International News Service v. As- 
sociated Press, 248 U. 8. 215, 241, 242. Unfairness in competition has 
been prédicated of acts which lie outside the ordinary course of business 
and are tainted by fraud, or coercion, or conduct otherwise prohibited 
by law. Id., p. 258. But it is evident that in its widest range, ‘‘unfair 
competition,’’ as it has been understood in the law, does not reach the 
objectives of the codes which are authorized by the National Industri- 
al Recovery Act. The codes may, indeed, cover conduct which existing 
law condemns, but they are not limited to conduct of that sort. The 
Government does not contend that the Act contemplates such a limita- 
tion. It would be opposed both to the declared purposes of the Act and 
to its administrative construction. 

The Federal Trade Commission Act (section 5) introduced the expres- 
sion ‘‘unfair methods of competition,’’ which were declared to be unlaw- 
ful. . . . What.are ‘‘unfair methods of competition’’ are thus to be 
determined in particular instances, upon evidence, in the light of partic- 
ular competitive conditions and of what is found to be a specific and 
substantial public interest. . . . To make this possible, Congress set 
up a special procedure. A Commission, a quasi-judicial body, was cre- 
ated. Provision was made for formal complaint, for notice and hearing, 
for appropriate findings of fact supported by adequate evidence, and 
for judicial review to give assurance that the action of the Commission is 
taken within its statutory authority. 

In providing for codes, the National Industrial Recovery Act dis- 
penses with this administrative procedure and with any administrative 
procedure of an analogous character. But the difference between the 
code plan of the Recovery Act and the scheme of the Federal Trade Com- 
mission Act lies not only in procedure but in subject matter. We cannot 
regard the ‘‘fair competition’’ of the codes as antithetical to the ‘‘unfair 
methods of competition’’ of the Federal Trade Commission Act. The 
‘‘fair competition’’ of the codes has a much broader range and a new 
significance. 

For a statement of the authorized objectives and content of the ‘‘codes 
of fair competition’’ we are referred repeatedly to the ‘‘Declaration of 
Policy’’ in section one of Title -I of the Recovery Act. Thus, the ap- 
proval of a code by the President is conditioned on his finding that it 
“‘will tend to effectuate the policy of this title.’’ See. 3(a). The Presi- 
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dent is authorized to impose such conditions ‘‘for the protection of con- 
sumers, competitors, employees, and others, and in furtherance of the 
public interest, and may provide such exceptions to and exemptions from 
the provisions of such code as the President in his discretion deems nec- 
essary to effectuate the policy herein declared.’’ Jd. The ‘‘policy 
herein declared’’ is manifestly that set forth in section one. That decla- 
ration embraces a broad range of objectives. Among them we find the 
elimination of ‘‘unfair competitive practices.’’? But even if this clause 
were to be taken to relate to practices which fall under the ban of exist- 
ing law, either common law or statute, it is still only one of the author- 
ized aims described in section one. It is there declared to be ‘‘the policy 
of Congress’’—to remove obstructions to the free flow of interstate and 
foreign commerce which tend to diminish the amount thereof; and to 
provide for the general welfare by promoting the organization of indus- 
try for the purpose of cooperative action among trade groups, to induce 
and maintain united action of labor and management under adequate 
governmental sanctions and supervision, to eliminate unfair competitive 
practices, to promote the fullest possible utilization of the present pro- 
ductive capacity of industries, to avoid undue restriction of production 
(except as may be temporarily required), to increase the consumption of 
industrial and agricultural’ products by increasing purchasing power, to 
reduce and relieve unemployment, to improve standards of labor, and 
otherwise to rehabilitate industry and to conserve natural resources. 

Under section 3, whatever ‘‘may tend to effectuate’’ these general pur- 
poses may be included in the ‘‘codes of fair competition.’’ We think the 
conclusion is inescapable that the authority sought to be conferred by 
section 3 was not merely to deal with ‘‘unfair competitive practices’” 
which offend against existing law, and could be the subject of judicial 
condemnation without further legislation, or to create administrative 
machinery for the application of established principles of law to particu- 
lar instances of violation. Rather, the purpose is clearly disclosed to 
authorize new and controlling prohibitions through codes of laws which 
would embrace what the formulators would propose, and what the Presi- 
dent would approve, or prescribe, as wise and beneficent measures for the 
government of trades and industries in order to bring about their reha- 
bilitation, correction and development, according to the general declara- 
tion of policy in Srouion one. Codes of laws of this sort are styled ‘‘codes 
of fair competition.’ 

The Government urges that the codes will ‘‘consist of rules of competi- 
tion deemed fair for each industry by representative members of that 
industry—by the persons most vitally concerned and most familiar 
with its problems.’’ Instances are cited in which Congress has availed 
itself of such assistance; as e.g., in the exercise of its authority over the 
public domain, with respect to the recognition of local customs or rules of 
miners as to mining claims, or, in matters of a more or less technical na- 
ture, as in designating the standard height of drawbars. But would it be 
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seriously contended that Congress could delegate its legislative authority 
to trade or industrial associations or groups so as to empower them to en- 
act the laws they deem to be wise and beneficent for the rehabilitation 
and expansion of their trade or industries? Could trade or industrial 
associations or groups be constituted legislative bodies for that purpose 
because such associations or groups are familiar with the problems of 
their enterprises? And, could an effort of that sort be made valid by 
such a preface of generalities as to permissible aims as we find in section 
one of title 1? The answer is obvious. Such a delegation of legislative 
power is unknown to our law and is utterly inconsistent with the consti- 
tutional prerogatives and duties of Congress. 

The question, then, turns upon the authority which section 3 of the 
Recovery Act vests in the President to approve or prescribe. If the 
codes have standing as penal statutes, this must be due to the effect of the 
executive action. But Congress cannot delegate legislative power to the 
President to exercise an unfettered discretion to make whatever laws he 
thinks may be needed or advisable for the rehabilitation and expansion 
of trade or industry. See Panama Refining Company v. Ryan, supra, 
and eases there reviewed. 

Accordingly we turn to the Recovery Act tg ascertain what limits have 
been set to the exercise of the President’s discretion. First, the Presi- 
dent, as a condition of approval, is required to find that the trade or 
industrial associatiéns or groups which propose a code, ‘‘impose no 
inequitable restrictions on admission to membership’’ and are ‘‘truly 
representative.’’ That condition, however, relates only to the status of 
the initiators of the new laws and not to the permissible scope of such 
laws. Second, the President is required to find that the code is not ‘‘de- 
signed to promote monopolies or to eliminate or oppress small enterprises 
and will not operate to discriminate against them.’’ And, to this is 
added a proviso that the code ‘‘shall not permit monopolies or monopolis- 
tic practices.’’ But these restrictions leave virtually untouched the field 
of policy envisaged by section one,, and, in that wide field of legislative 
possibilities, the proponents of a code, refraining from monopolistic de- 
signs, may roam at will and the President may approve or disapprove 
their proposals as he may see fit. That is the precise effect of the further 
finding that the President is to make—that the code ‘‘will tend to effec- 
tuate the policy of this title.’? While this is called a finding, it is really 
but a statement of an opinion as to the general effect upon the promotion 
of trade or industry of a scheme of laws. These are the only findings 
which Congress has made essential in order to put into operation a legis- 
lative code having the aims described in the ‘‘Declaration of Policy.’’ 


Such a sweeping delegation of legislative power finds no support in the 
decisions upon which the Government especially relies. By the Inter- 
state Commerce Act, Congress has itself provided a code of laws regulat- 
ing the activities of the common carriers subject to the Act, in order to 
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- assure the performance of their services upon just and reasonable terms, 
with adequate facilities and without unjust discrimination. ; 

Similarly, we have held that the Radio Act of 1927 established stand- 
ards to govern radio communications and, in view of the limited number 
of available broadcasting frequencies, Congress authorized allocation 
and licenses. . 

In Hampton & Company v. United States, 276 U. 8. 394, the question 
related to the ‘‘flexible tariff provision’’ of the Tariff Act of 1922. . . 
The Court found the same principle to be applicable in fixing customs 
duties as that which permitted Congress to exercise its rate-making power 
in interstate commerce, ‘‘by declaring the rule which shall prevail in 
the legislative fixing of rates’’ and then remitting ‘‘the fixing of such 
rates’’ in accordance with its provisions ‘‘to a rate-making body.”’ /d., 
p. 409. The Court fully recognized the limitations upon the Aeention 
of legislative power. Id., pp. 408-411. 

To summarize and conclude upon this point: Section 3 of the Recov- 
ery Act is without precedent. It supplies no standards for any trade, 
industry or activity. It does not undertake to prescribe rules of conduct 
to be applied to particular states of fact determined by appropriate 
administrative procedure. Instead of prescribing rules of conduct, it 
authorizes the making of codes to prescribe them. For that legislative 
undertaking, section 3 sets up no standards, aside from the statement of 
the general aims of rehabilitation, correction and expansion described in 
section one. In view of the scope of that broad declaration, and of the 
nature of the few restrictions that are imposed, the discretion of the 
President in approving or prescribing codes, and thus enacting laws for 
the government of trade and industry throughout the country, is virtu- 
ally unfettered. We think that the code-making authority thus con- 
ferred is an unconstitutional delegation of legislative power. 


Mr. Justice CArbDozo, concurring. 

‘The delegated power of legislation which has found expression in this 
code is not canalized within banks that keep it from overflowing. It is 
unconfined and vagrant, if J may borrow my own words in an earlier 
opinion. Panama Refining Co. v. Ryan, 295 U.S. 388, 440. 

This court has held that delegation may be unlawful though the act to 
be performed is definite and single, if the necessity, time and occasion of 
performance have been left in the end to the discretion of the delegate. 
Panama Refining Co. v. Ryan, supra. I thought that ruling went too 
far. I pointed out in an opinion that there had been, ‘‘no grant to the 
Executive of any roving commission to inquire into evils and then, upon 
discovering them, do anything he pleases.’’ 293 U.S. at p. 435. Choice, 
though within limits, had been given him ‘‘as to the occasion, but none 
whatever as to the means.’’ Ibid. Here, in the case before us, is an at- 
tempted delegation not confined to any single act nor to any class or 
group of acts identified or described by reference to astandard. Here in 
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effect is a roving commission to inquire into evils and upon discovery cor- 
rect them. 

I have said that there is no standard, definite or even approximate, to 
which legislation must conform. Let me make my meaning more precise. 
Tf codes of fair competition are codes eliminating ‘‘unfair’’ methods of 
competition ascertained upon inquiry to prevail in one industry or an- 
other, there is no unlawful delegation of legislative functions when the 
President is directed to inquire into such practices and denounce them 
when discovered. For many years a like power has been committed to 
the Federal Trade Commission with the approval of this court in a long 
series of decisions., Cf. Federal Trade Commission v. Keppel & Bro., 291 
U.S. 304, 312; Federal Trade Commission v. Raladam Co., 283 U. 8. 643, 
648; Federal Trade Commission v. Gratz, 253 U. 8. 421. Delegation in 
such circumstances is born of the necessities of the occasion. The indus- 
tries of the country are too many and diverse to make it possible for Con- 
gress, in respect of matters such as these, to legislate directly with ade- 
quate appreciation of varying conditions. Nor is the substance of the 
power changed because the President may act at the instance of trade or 
industrial associations having special knowledge of the facts. Their 
function is strictly advisory ; it is the imprimatur of the President that 
begets the quality of law. Doty v. Love, 295 U. 8. 64. When the task 
that is set before one is that of cleaning house, it is prudent as well as 
usual to take counsel of the dwellers. 

But there is another conception of codes of fair competition, their sig- 
nificance and function, which leads to very different consequences, 
though it is one that is struggling now for recognition and acceptance. 
By this other conception a code is not to be restricted to the elimination of 
business practices that would be characterized by general acceptation as 
oppressive or unfair. It is to include whatever ordinances may be desir- 
able or helpful for the well-being or prosperity of the industry affected. 
In that view, the function of its adoption is not merely negative, but pos- 
itive; the planning of improvements as well as the extirpation of abuses. 
What is fair, as thus conceived, is not something to be contrasted with 
what is unfair or fraudulent or tricky. The extension becomes as wide 
as the field of industrial regulation. If that conception shall prevail, 
anything that Congress may do within the limits of the commerce clause 
for the betterment of business may be done by the President upon the 
recommendation of a trade association by calling it a code. This is dele- 
gation running riot. No such plenitude of power is susceptible of trans- 
fer. The statute, however, aims at nothing less, as one can learn both 
from its terms and from the administrative practice under it. Nothing 
less is aimed at by the code now submitted to our scrutiny. 

I am authorized to state that Mr. Justice Stone joins in this opinion. 

Nore.—For comment on the instant case in respect to the control of Congress 


over commerce, see ante, p. 337, for comment in respect to the delegation of legis- 
lative power see F. R. Black, The National Industrial Recovery Act and the Delega- 
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tion of Legislative Power to the President, 19 Corn. L. Q. 389 (1934); R. A. Brown, 
The Constitution, the Supreme Court, and the NIRA, 13 Oregon L. Rev. 102 (1934). 


OPP COTTON MILLS v. ADMINISTRATOR OF THE WAGE AND 
HOUR DIVISION OF THE DEPARTMENT OF LABOR. 


312 U. S. 126, 61 S. Ct. 524, 85 L. Ed. 624 (1941). 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Fifth Circuit to review a judgment sustaining an order of the 
Administrator of the Wage and Hour Division of the Department of 
Labor under the Fair Labor Standards Act of 1938 fixing a uniform 
minimum wage for employees in the textile industry, in a proceeding to 
review and set aside such order and for other relief. Affirmed. 


Mr. Justice Stone delivered the opinion of the court :* 

Three types of questions are presented by the petition for certiorari 
in this case: : 

First, whether the Fair Labor Standards Act of (June 25) 1938, 52 
Stat. at L. 1060, chap. 676, 29 USCA § 201, is authorized by the Com- 
merce Clause, violates the Tenth Amendment and the Due Process 
Clause of the Fifth Amendment and is an unconstitutional delegation of 
the legislative power of Congress to the Administrator of the Wage and 
Hour Division of the Department of Labor, appointed pursuant to § 4 
(a) of the Act. 

_ [Section 5 of the Act provides that the Administrator shall appoint 
an ‘‘industry committee’’ for each industry engaged in interstate com- 
merce or in the production of goods for interstate commerce. The in- 
dustry committee shall include persons representing the public, a like 
number representing employees in the industry, and a like number repre- 
senting employers; and in the appointment of the persons representing 
each group the Administrator shall give due regard to the geographical 
regions in which the industry is carried on. The industry committee 
shall be convened from time to time by the Administrator and shall rec- 
‘ommend the minimum wage to be paid by employers, together with 
‘‘reasonable classifications’? within a given industry. On the basis of 
the recommendations made by the committee, and with a reference of 
them back to the committee or to another committee in case of disap- 
proval, the Administrator makes his final decision. In the instant case 
the Administrator found that the recommendations of Industry Com- 
mittee No. 1 for the textile industry were ‘‘made in accordance with law’’ 
and were supported by the evidence adduced, and he thereupon’ issued 
an order fixing a uniform 3214 cents per hour minimum wage for the 
textile industry. ] 

Constitutionality of the Act. The objections that the sections of the 
Act imposing a minimum wage and maximum hours are not within the 
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commerce power and infringe the Tenth and Fifth Amendments were 
discussed and disposed of in our opinion in No. 82, United States v. 
Darby, 312 U. S. 100, ante, 609, 61 S. Ct. 451, supra. Since petitioner 
concedes that he is engaged in the manufacture of cotton goods for inter- 
state commerce it is unnecessary to consider these contentions further 
here. ; 

There remains the question whether the Act is an unconstitutional 
delegation of the legislative power of Congress. Petitioner urges that 
the standards prescribed for fixing the authorized minimum wages be- 
tween 30 and 40 cents per hour are too vague and indefinite to admit of 
any judicial determination whether they are within or without the 
standards prescribed by Congress. . 

It is not seriously urged that the policy and standards of the statute 
are subject to these criticisms independently of the provisions relating to 
classification. Section 8 defines, with precision, the policy of the Act to 
raise the minihum wage to the 40 cents per hour limit ‘‘as rapidly as 
economically feasible without substantially curtailing employment’’ in 
each industry, and the standards of the administrative action applicable 
to the Administrator are those made applicable to the committee which 
it is provided ‘‘shall recommend to the Administrator the highest mini- 
mum wage rates for the industry which it determines, having due regard 
to economie and competitive conditions, will not substantially curtail 
employment in the industry.’’ But it is said that application of these 
standards in an industry is made contingent upon the determination 
whether the industry is to be classified and if so, whether it is to be sub- 
ject to particular wage differentials, and that these determinations in 
turn depend upon factors so inadequately defined as to afford no stand- 
ard of administrative action. 

Committee and Administrator are required, as prerequisites for the 
classification, to determine that it will not give a competitive advantage 
to any group in the industry, and that the prescribed wage will not 
substantially curtail employment in each classification, and in making 
these determinations the committee and Administrator must consider 
‘among other relevant factors,’’ competitive conditions as affected by 
transportation, living and production costs, and the wagé seale for 
comparable work established by collective bargaining labor agreements, 
and by employers who voluntarily maintain minimum wage standards 
in the industry. 

It is urged that the statute does not prescribe the relative weight to be 
given to the specified factors or the other unnamed ‘‘relevant factors.’’ 
It is said that this, with the further requirements that the prescribed 
wage is to be fixed with ‘‘due regard to economic and competitive con- 
ditions’’; that the classification if made shall not ‘‘give a competitive 
advantage to any group in the industry,’’ and that the prescribed wage 
must be one fixed ‘‘without substantially curtailing employment,’’ leave 
the function which the committee and Administrator are to perform so 
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vague and indefinite as to be practically without any Congressional 
guide or control. 

The mandate of the Constitution that all legislative powers granted. 
“‘shall be vested’’ in Congress has never been thought to preclude Con- 
gress from resorting to the aid of administrative officers or boards as fact- 
finding agencies whose findings, made in conformity to previously 
adopted legislative standards or definitions of congressional policy, have 
been made prerequisite te the operation of its statutory command. The 
adoption of the declared policy by Congress and its definition of the 
circumstances in which its command is to’ be effective, constitute the 
performance, in the constitutional sense, of the legislation function. 

True, the appraisal of facts in the light of the declared policy and in 
conformity to prescribed legislative standards, and the inferences to be 
drawn by the administrative agency from the facts, so appraised, involve 
the exercise of judgment within the prescribed limits. But where, as in 
the present case, the standards set up for the guidance of the adminis- 
trative agency, the procedure which it is directed to follow and the reeord 
of its action which is required by the statute to be kept or which is in 
fact preserved, are such that Congress, the courts and the public can 
ascertain whether the agency has conformed to the standards which 

Congress has prescribed, there is no failure of performance of the legis- 
lative function. 

While fact finding may be and often is a step in the legislative proc- 
ess, the Constitution does not require that Congress should find for it- 
self every fact upon which it bases legislation. ‘‘It is a constitution we 
are expounding’’ ‘‘intended to endure for ages to come, and, conse- 
quently, to be adapted to the various crises of human affairs.’’ M’Cul- 
loch v. Maryland, 4 Wheat. (U. 8S.) 316, 407, 415, 4 L. Ed. 579, 601, 603. 
In an increasingly complex society Congress obviously could not per- 
form its functions if it were obliged to find all the facts subsidiary to the 
basic conclusions which support the defined legislative policy in fixing, 
for example, a tariff rate, a railroad rate or the rate of wages to be ap- 
plied in particular industries by a minimum wage law. The Constitu- 
tion, viewed as a continuously operative charter of Government, is not 
to be interpreted as demanding the impossible or the impracticable. The 
essentials of the legislative function are the determination of the legis- 
lative policy and its formulation as a rule of conduct. Those essentials 
are preserved when Congress specifies the basic conclusions of fact upon 
ascertainment of which, from relevant data by a designated administra- 
tive agency, it ordains that its statutory command is to be effective. 

The present statute satisfies those requirements. The basic facts to be 
ascertained administratively are whether the prescribed wage as applied 
to an industry will substantially curtail employment, and whether to 
attain the legislative end there is need for wage differentials applicable 
to classes in industry. The factors to be considered in arriving at these 
determinations, both those specified and ‘‘other relevant factors,’’ are 
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those which are relevant to or have a bearing on the statutory objective. 
The fact that Congress accepts the administrative judgment as to the 
relative weights to be given to these factors in each case when that 
judgment in other respects is arrived at in the manner prescribed by 
the statute, instead of attempting the impossible by prescribing their 
relative weight in advance for all cases, is no’ more an abandonment of 
the legislative function than when Congress accepts and acts legisla- 
tively upon the advise of experts as to social or economic conditions 
without re-examining for itself the data upon which that advice is 
based. 
Affirmed. 


Nore.—The issue of the delegation of legislative power presents somewhat differ- 
ent phases when questions of foreign policy are involved. Hence the Curtiss-Wright 
case, to follow, is better taken out of chronological order. 


UNITED STATES v. CURTISS-WRIGHT EXPORT 
CORPORATION. 


299 U. S. 304, 57 S. Ct. 216, 81 L. Ed. 255 (1936). 


Appeal from the District Court of the United States for the Southern 
District of New York. 


Mr. Justice SUTHERLAND delivered the opinion of the court. 

On January 27, 1936, an indictment was returned in the court below, 
the first count of which charges that appellees [Curtiss-Wright Export 
Corporation et al.], beginning with the 29th of May, 1934, conspired to 
sell in the United States certain arms of war, namely fifteen machine 
guns, to Bolivia, a country then engaged in armed conflict in the Chaco, 
in violation of the Joint Resolution of Congress approved May 28, 1934, 
and the provisions of a proclamation issued on the same day by the 
President of the United States pursuant to authority conferred by § 1 
of the resolution. In pursuance of the conspiracy, the commission of 
certain overt acts was alleged, details of which need not be stated. The 
Joint Resolution (ce. 365, 48 Stat. 811) follows: 

‘Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That if the President finds 
that the prohibition of the sale of arms and munitions of war in the 
United States to those countries now engaged in armed conflict in the 
Chaco may contribute to the reestablishment of peace between those 
countries, and if after consultation with the governments of other 
American Republics and with their cooperation, as well as that of such 
other governments as he may deem necessary, he makes proclamation 
to that effect, it shall be unlawful to sell, except under such limitations 
and exceptions as the President prescribes, any arms or munitions of 
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war in any place in the United States to the countries now engaged in 
that armed conflict, or to any person, company, or association acting in 
the interest of either country, until otherwise erdered by the President 
or by Congress. 

““Sec. 2. Whoever sells any arms or munitions of war in violation of 
section 1 shall, on conviction, be punished by a fine not exceeding $10,000 
or by imprisonment not. exceeding two years, or both.’’ 

The President’s proclamation (48 Stat. 1744), after reciting the terms 
of the Joint Resolution, declares: 

‘‘Now, Therefore, I, Franklin D. Roosevelt, President of the United 
States of America, acting under and by virtue of the authority conferred 
in me by the said joint resolution of Congress, do hereby declare and 
proclaim that I have found that the prohibition of the sale of arms and 
munitions of war in the United States to those countries now engaged 
in armed conflict in the Chaco may contribute to the reestablishment of 
peace between those countries, and that I have consulted with the gov- 
ernments of other American Republics and have been assured of the co- 
operation of such governments as I have deemed necessary as contem- 
plated by the said joint resolution ; and I do hereby admonish all citizens 
of the United States and every person to abstain from every violation of 
the provisions of the joint resolution above set forth, hereby made appli- 
cable to Bolivia and Paraguay, and I do hereby warn them that all 
violations of such provisions will be rigorously prosecuted. : 

On November 14, 1935, this proclamation was revoked (49 Stat. 3480), 
in the following terms: 

‘‘Now, therefore, I, Franklin D. Roosevelt, President of the United 
States of America, do hereby declare and proclaim that I have found 
that the prohibition of the sale of arms and munitions of war in the 
United States to Bolivia or Paraguay will no longer be necessary as a 
contribution to the reestablishment of peace between those countries, 
and the above-mentioned Proclamation of May 28, 1934, is hereby re- 
. voked as to the sale of arms and munitions of war to Bolivia or Para- 
guay. from and after November 29, 1935, provided, however, that this 
action shall not have the effect of releasing or extinguishing any penalty, 
forfeiture or liability incurred under the aforesaid Proclamation of May 
28, 1934, or the Joint Resolution of Congress approved by the Presi- 
dent on the same date; and that the said Proclamation and Joint Resolu- 
tion shall be treated as remaining in force for the purpose of sustaining 
any proper action or prosecution for the enforeement of such penalty, 
forfeiture or liability.’’ 

Appellees severally demurred to the first count of the indictment on 
the grounds (1) that it did not charge facts sufficient to show the com- 
mission by appellees of any offense against any law of the United 
States; (2) that this count of the indictment charges a conspiracy to 
violate the joint resolution and the Presidential proclamation, both of 
which had expired according to the terms of the joint resolution by 
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reason of the revocation contained in the Presidential proclamation of 
November 14, 1935, and were not in force at the time when the indict- 
ment was found. The points urged in support of the demurrers were, 
first, that the joint resolution effects an invalid delegation of legislative 
power to the executive; second, that the joint resolution never became 
effective because of the failure of the President to find essential juris- 
dictional facts; and third, that the second proclamation operated to put 
an end to the alleged liability under the joint resolution. 

The court below sustained the demurrers upon the first point, but 
overruled them on the second and third points. 14 F. Supp. 230. The 
government appealed to this court under the provisions of the Criminal 
Appeals Act of March 2, 1907, 34 Stat. 1246, as amended, U.S. C. Title 
18, § 682. That act authorizes the United States to appeal from a dis- 
trict court direct to this court in criminal cases where, among other 
things, the decision sustaining a demurrer to the indictment or any 
count thereof is based upon the invalidity or construction of the statute 
upon which the indictment is founded. 

Furst. It is contended that by the Joint Resolution, the going into 
effect and continued operation of the resolution was conditioned (a) 
upon the President’s judgment as to its beneficial effect upon the re- 
establishment of peace between the countries engaged in armed conflict 
in the Chaco; (b) upon the making of a proclamation, which was left 
to his unfettered discretion, thus constituting an attempted substitution 
of the President’s will for that of Congress ; (ec) upon the making of a 
proclamation putting an end to the operation of. the resolution, which 
again was left to the President’s unfettered discretion; and (d) further, 
that the extent of its operation in particular cases was subject to limita- 
tion and exception by the President, controlled by no standard. In each 
of these particulars, appellees urge that Congress abdicated its essential 
functions and delegated them to the Executive. 

Whether, if the Joint Resolution had related solely to internal affairs 
it would be open to the challenge that it constituted an unlawful delega- 
tion of legislative power to the Executive, we find it unnecessary to 
determine. The whole aim of the resolution is to affect a situation en- 
tirely external to the United States, and falling within the category of 

foreign affairs. The determination which we are called to make, there- 
- fore, is whether the Joint Resolution, as applied to that, situation, is 
vulnerable to attack under the rule that forbids a delegation of the law- 
making power. In other words, assuming (but not deciding) that the 
challenged delegation, if it were confined to internal affairs, would be 
invalid, may it nevertheless be sustained on the ground that its exclusive 
aim is to afford a remedy for a hurtful condition within foreign territory ? 

It will contribute to the elucidation of the question if we first consider 
the differences between the powers of the federal government in respect 
of foreign or external affairs and those in respect of domestic or internal 
affairs. That there are differences between them, and that these differ- 
ences are fundamental, may not be doubted. 
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The two classes of powers are different, both in respect of their origin 
and their nature. The broad statement that the federal government can 
exercise no powers except those specifically enumerated in the Constitu- 
tion, and such implied powers as are necessary and proper to carry into 
effect the enumerated powers, is categorically true only in respect of our 
internal affairs. In that field, the primary purpose of the Constitution 
was to carve from the general mass of legislative powers then possessed 
by the states such portions as it was thought desirable to vest in the 
federal government, leaving those not included in the enumeration still 
in the states. Carter v. Carter Coal Co., 298 U. 8. 238, 294. That this 
doctrine applies only to powers which the states had, is self evident. 
And since the states severally never possessed international powers, 
such powers could not have been carved from the mass of state powers 
but obviously were transmitted to the United States from some other 
source. During the colonial period, those powers were possessed exclu- 
sively by and were entirély under the control of the Crown. By the 
Declaration of Independence, ‘‘the Representatives of the United States 
of America’’ declared the United [not the several] Colonies to be free 
and independent states, and as such to have ‘‘full Power to levy War, 
conclude Peace, contract Alliances, establish Commerce and to do all 
other Acts and Things which Independent States may of right do.’’ 

As a result of the separation from Great Britain by the colonies, act- 
ing as a unit, the powers of external sovereignty passed from the Crown 
not to the colonies severally, but to the colonies in their collective and 
corporate capacity as the United States of America. Even before the 
Declaration, the colonies were a unit in foreign affairs, acting through a 
common agency—namely the Continental Congress, composed of dele- 
gates from the thirteen colonies. That agency exercised the powers of 
war and peace, raised an army, created a navy, and finally adopted the 
Declaration of Independence. Rulers come and go; governments end 
and forms of government change; but sovereignty survives. A political 
society cannot endure without a supreme will somewhere. Sovereignty 
is never held in suspense. When, therefore, the external sovereignty 
of Great Britain in respect of the colonies ceased, it immediately passed 
to the Union. See Penhallow v. Doane, 3 Dall. 54, 80-81. That fact was 
given practical application almost at once. The treaty of peace, made 
on September: 23, 1783, was concluded between his Brittanic Majesty 
and the ‘‘United States of America.’’ 8 Stat.—European Treaties—80. 

The Union existed before the Constitution, which was ordained and 
established among other things to form ‘‘a more perfect Union.’’ Prior 
to that event, it is clear that the Union, declared by the Articles of Con- 
federation to be ‘‘perpetual’’, was the sole possessor of external sov- 
ereignty, and in the Union it remained without charge save in so far 
as the Constitution in express terms qualified its exercise. The Framers’ 
- Convention was called and exerted its powers upon the irrefutable pos- 
tulate that though the states were several their people in respect of 
foreign affairs were one. . . . In that convention, the entire absence 
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of state power to deal with those affairs was thus forcefully stated by 
Rufus King: 

‘‘The states were not ‘sovereigns’ in the sense contended for by some. 
They did not possess the peculiar features of sovereignty,—they could 
not make war, nor peace, nor alliances, nor treaties. Considering them 
as political beings, they were dumb, for they could not speak to any 
foreign sovereign whatever. They were deaf, for they could not hear 
any propositions from such sovereign. They had not even the organs 
or faculties of defence or offence, for they could not of themselves raise 
troops, or equip vessels, for war.’’ 5 Elliot’s Debates 212. 

It results that the investment of the federal government with the 
powers of external sovereignty did not depend upon the affirmative 
grants of the Constitution. The powers to declare and wage war, to con- 
clude peace, to make treaties, to maintain diplomatic relations with other 
sovereignties, if they had never been mentioned in the Constitution, 
’ would have vested in the federal government as necessary concomitants 
of nationality. Neither the Constitution nor the laws passed in pursu- 
ance of it have any force in foreign territory unless in respect of our 
own citizens (see American Banana Co. v. United Fruit Co., 213 U. S. 
347, 356) ; and operations of the nation in such territory must be gov- 
erned by treaties, international understandings and compacts, and the 
principles of international law. As a member of the family of nations, 
the right and power of the United States in that field are equal to the 
right and power of the other members of the international family. 
Otherwise, the United States is not completely sovereign. The power to 
acquire territory by discovery and occupation (Jones v. United States, 
137 U. S. 202, 212), the power to expel undesirable aliens (Fong Yue 
Ting v. United States, 149 U. S. 698, 705 et seg.), the power to make 
such international agreements as do not constitute treaties in the con- 
stitutional sense (Altman & Co. v. United States, 224 U. S. 583, 600-601; 
Crandall, Treaties, Their Making and Enforcement, 2d ed., p. 102 and 
note 1,) none of which is expressly affirmed by the Constitution, never- 
theless exist as inherently inseparable from the conception of nation- 
ality. This the court recognized, and in each of the cases cited found the 
warrant for its conclusions not in the provisions of the Constitution, but 
in the law of nations. : 

Not only, as we have shown, is the federal power over external affairs 
in origin and essential character different from that over internal affairs, 
but participation in the exercise of the power is significantly limited. In 
this vast external realm, with its important, complicated, delicate and 
manifold problems, the President alone has the power to speak or listen 
as a representative of the nation. He makes treaties with the advice and 
consent of the Senate; but he alone negotiates. Into the field of negotia- 
tion the Senate cannot intrude; and Congress itself is powerless to in- 
vade it. As Marshall said in his great argument of March 7, 1800, in 
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the House of Representatives, ‘‘The President is the sole organ of the 
nation in its external relations, and its sole representative with foreign 
nations.’’? Annals, 6th Cong., col. 613. The Senate Committee on For- 
eign Relations at a very early day in our history (February 15, 1816), 
reported to the Senate, among other things, as follows: 

“‘The President is the constitutional representative of the United 
States with regard to foreign nations. He manages our concerns with 
foreign nations and must necessarily be most competent to determine 
when, how, and upon what subjects negotiation may be urged with the 
greatest prospect of success. For his conduct he is responsible to the 
Constitution. The committee considers this responsibility the surest 
pledge for the faithful discharge of his duty. They think the interfer- 
ence of the Senate in the direction of foreign negotiations calculated to 
diminish that responsibility and thereby to impair the best security for 
the national safety. The nature of transactions with foreign nations, 
moreover, requires caution and unity of design, and their success fre- 
quently depends on secrecy and dispatch.’’ 8 U.S. Sen. Reports Comm. 
on Foreign Relations, p. 24. 

It is important to bear in mind that we are here dealing not alone - 
with an authority vested in the President by an exertion of legislative 
power, but with such an authority plus the very delicate, plenary and 
exclusive power of the President as the sole organ of the federal gov- 
ernment in the field of international relations—a power which does not 
require as a basis for its exercise an act of Congress, but which, of course, 
like every other governmental power, must be exercised in subordina- 
tion to the applicable provisions of the Constitution. It is quite apparent 
that if, in the maintenance of our international relations, embarrassment 
—perhaps serious embarrassment—is to be avoided and success for our 
aims achieved, congressional legislation which is to be made effective 
through negotiation and inquiry within the international field must 
often accord to the President a degree of discretion and freedom from 
statutory restriction which would not be admissible were domestic af- 
fairs alone involved. Moreover, he, not Congress, has the better oppor- 
tunity of knowing the conditions which prevail in foreign countries, 
and especially is this true in time of war. He has his confidential sources 
of information. He has his agents in the form of diplomatic, consular 
and other officials. Secrecy in respect of information gathered by them 
may be highly necessary, and the premature disclosure of it productive 
of harmful results. Indeed, so clearly is this true that the first Presi- 
dent refused to accede to a request to lay before the House of Represent- 
atives the instructions, correspondence and documents relating to the 
negotiation of the Jay Treaty—a refusal the wisdom of which was rec- 
ognized by the House itself and has never since been doubted. In his 
reply to the request, President Washington said : 
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‘The nature of foreign negotiations requires caution, and their suc- 
cess must often depend on secrecy; and even when brought to a conclu- 
sion a full disclosure of all the measures, demands, or eventual conces- 
sions which may have been proposed or contemplated would be extremely 
impolitie ; for this might have a pernicious influence on future negotia- 
tions, or produce immediate inconveniences, perhaps danger and 
mischief, in relation to other powers. The necessity of such caution and 
secrecy was ‘one cogent reason for vesting the power of making treaties — 
in the President, with the advice and consent of the Senate, the prin- 
ciple on which that body was formed confining it to a small number of 
members. To admit, then, a right in the House of Representatives to 
demand and to have as a matter of course all the papers respecting a 
negotiation with a foreign power would be to establish a dangerous 
precedent.’’ 1 Messages and Papers of the Presidents, p. 194. 

The marked difference between foreign affairs and domestic affairs 
in this respect is recognized by both houses of Congress in the very form 
of their requisitions for information from the executive departments. 
In the case of every department except the Department of State, the 
. resolution directs the official to furnish the information. In the case of 
the State Department, dealing with foreign affairs, the President is 
requested to furnish the information ‘‘if not incompatible with the pub- 
lic interest.’’ A statement that to furnish the information is not com- 
patible with the public interest rarely, if ever, is questioned. 

In the light of the foregoing observations, it is evident that this court 
should not be in haste to apply a general rule which will have the effect 
of condemning legislation like that under review as constituting an un- 
lawful delegation of legislative power. The principles which justify 
such legislation find overwhelming support in the unbroken legislative 
practice which has prevailed almost from the inception of the national 
government to the present day. 

Let us examine, in chronological order, the acts of legislation which 
warrant this conclusion: 

The Act of June 4, 1794, authorized the President to lay, regulate and 
revoke embargoes. He was ‘‘authorized’’ ‘‘whenever, in his opinion, the 
public safety shall so require’’ to lay the embargo upon all ships and 
vessels in the ports of the United States, including those of foreign na- 
tions ‘‘under such regulations as the circumstances of the case may 
require, and to continue or revoke the same, whenever he shall think 
proper.’’ C. 41, 1 Stat. 372. A prior.joint resolution of May 7, 1794 
(1 Stat. 401), had conferred unqualified power on the President to grant 
clearances, notwithstanding an existing embargo, to ships or vessels be- 
longing to citizens of the United States bound to any port beyond the 
Cape of Good Hope. i 

The Act of March 3, 1795 (c¢. 53, 1 Stat. 444), gave the President 
authority to permit the exportation of arms, cannon and military stores, 
the law prohibiting such exports to the contrary notwithstanding, the 
only prescribed guide for his action being that such exports should be 
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in ‘‘eases connected with the security of the commercial interest of the 
United States, and for public purposes only.’’ 

By the Act of June 18, 1798 (c¢. 58, § 5, 1 Stat. 566), it was provided 
that if the government of France ‘‘shall clearly disavow, and shall be 
found to refrain from the aggressions, depredations and hostilities’’ 
theretofore maintained against vessels and property of the citizens of 
the United States, ‘‘in violation of the faith of treaties, and the laws 
of nations, and shall thereby acknowledge the just claims of the United 
States to be considered as in all respects neutral, . . . it shall be © 
lawful for the President of the United States, being well ascertained. of 
the premises, to remit and discontinue the prohibitions and restraints 
hereby enacted and declared; and he shall be, and is hereby authorized 
to make proclamation thereof accordingly.”’ 

By § 4 of the Act of February 9, 1799 (c. 2, 1 Stat. 615), it was made 
‘“awful’’ for the President, ‘‘if he shall deem it expedient and consis- 
tent with the interest of the United States’’, by order to remit certain 
restraints and prohibitions imposed by the act with respect to the French 
Republic, and also revoke any such order ‘‘ whenever, in his opinion, the 
interest of the United States shall require.’’ 

Similar authority, qualified in the same way, was conferred by § 6 of 
the Act of February 7, 1800, c. 10, 2 Stat. 9. 

Section 5 of the Act of March 3, 1805 (c. 41, 2 Stat. 341), made it law- 
ful for the President, whenever an armed vessel entering the harbors or 
waters within the jurisdiction of the United States and required to de- 
part therefrom should fail to do so, not only to employ the land and 
naval forces to compel obedience, but ‘‘if he shall think it proper, it 
shall be lawful for him to forbid, by proclamation, all intercourse with 
such vessel, and with every armed vessel of the same nation, and the 
officers and crew thereof; to prohibit all supplies and aid from being 
furnished them’’ and to do various other things connected therewith. 
Violation of the President’s proclamation was penalized. 

On February 28, 1806, an act was passed (c. 9, 2 Stat. 351) to sus- 
pend commercial intercourse between the United States and certain 
parts of the Island of St. Domingo. A penalty was prescribed for its 
violation. Notwithstanding the positive provisions of the act, it was 
by §5 made ‘‘lawful’’ for the President to remit and discontinue the 
restraints and prohibitions imposed by the act at any time ‘‘if he shall 
deem it expedient and consistent with the interests of the United States’’ 
to do so. Likewise in respect of the Non-intercourse Act of March 1, 
1809, (ce. 24, 2 Stat. 528); the President was ‘‘authorized’’ (§11, p. 
530), in case either of the countries affected should so revoke or modify 
her edicts ‘‘as that they shall cease to violate the neutral commerce of 
the United States’’, to proclaim the fact, after which the suspended trade 
might be renewed with the nation so doing. 

Practically every volume of the United States Statutes contains one 
or more acts or joint resolutions of Congress authorizing action by the 
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President in respect of subjects affecting foreign relations, which either 
leave the exercise of the power to his unrestricted judgment, or provide 
a standard far more general than that which has always been considered 
requisite with regard to domestic affairs. 

It well may be assumed that these legislative precedents were in mind 
when Congress passed the joint resolutions of April 22, 1898, 30 Stat. 
739; March 14, 1912, 37 Stat. 630; and January 31, 1922, 42 Stat. 361, 
to prohibit the export of coal or other war material. The resolution of 
1898 authorized the President ‘‘in his discretion, and with such limita- 
tions and exceptions as shall seem to him expedient’’ to prohibit such 
exportations. The striking identity of language found in the second 
resolution mentioned above and in the one now under review will be 
seen upon comparison. The resolution of March 14, 1912, provides: 

‘“‘That whenever the President shall find that in any American coun- 
try conditions of domestic violence exist which are promoted by the use 
of arms or munitions of war procured from the United States, and shall 
make proclamation thereof, it shall be unlawful to export except under 
such limitations and exceptions as the President shall prescribe any 
arms or munitions of war from any place in the United States to such 
country until otherwise ordered by the President or by Congress. 

‘“See. 2. That any shipment of material hereby declared unlawful 
after such a proclamation shall be punishable by fine not exceeding ten 
thousand dollars, or imprisonment not exceeding two’years, or both.’’ 

The third resolution is in substantially the same terms, but extends 
to any country in which the United States exercises extra-territorial 
jurisdiction, and provides for the President’s action not only when con- 
ditions of domestic violence exist which are promoted, but also when 
such conditions may be promoted, by the use of such arms or munitions 
of war. 

We had occasion to review these embargo and kindred acts in econ- 
nection with an exhaustive discussion of the general subject of dele- 
gation of legislative power in a recent case, Panama Refining Co. v. 
Ryan, 293 U. 8. 388, 421-422, and in justifying such acts, pointed out 
that they confided to the President ‘‘an authority which was cognate 
to the conduct by him of the foreign relations of the government.’’ 

The result of holding that the joint resolution here under attack is 
void and unenforceable as constituting an unlawful delegation of legis- 
lative power would be to stamp this multitude of comparable acts and 
resolutions as likewise invalid. And while this court may not, and 
should not, hesitate to declare acts of Congress, however many times 
repeated, to be unconstitutional if beyond all rational doubt it finds 
them to be so, an impressive array of legislation such as we have just 
set forth, enacted by nearly every congress from the beginning of our 
national existence to the present day, must be given unusual weight in 
the process of reaching a correct determination of the problem. A legis- 
lative practice such as we have here, evidenced not by only occasional 
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instances, but marked by the movement of a steady stream for a century 
and a half of time, goes a long way in the direction of proving the pres- 
ence of unassailable ground for the constitutionality of the practice, to 
be found in the origin and’ history of the power involved, or in its 
nature, or in both combined. 

The uniform, long-continued and undisputed legislative practice just 
disclosed rests upon an admissible view of the Constitution which, even 
if the practice found far less support in principle than we think it does, 
we should not feel at liberty at this late day to disturb. 

We deem it unnecessary to consider, seriatim, the several clauses which 
are said to evidence the unconstitutionality of the Joint Resolution as 
involving an unlawful delegation of legislative power. It is enough to 
summarize by saying that, both upon principle and in accordance with 
precedent, we conclude there is sufficient warrant for the broad disere- 
tion vested in the President to determine whether the enforcement of 
the statute will have a beneficial effect upon the reestablishment of peace 
in the affected countries; whether he shall make proclamation to bring 
the resolution into operation; whether and when the resolution shall 
cease to operate and to make proclamation accordingly ; and to prescribe 
limitations and exceptions to which the enforcement of the resolution 
shall be subject. . . 

[The Court next considered the second and third grounds of the de- 
murrers, that the Joint Resolution never became effective because the 
President failed to find essential jurisdictional fact and that the revo- 
cation of the proclamation put an end to the liability under the Joint 
Resolution, and rejected both. ] 


Mr. Justice McREYNOLDs does not agree. He is of opinion that the 
court below reached the right conclusion and its judgment ought to be 
affirmed. 


Notre.—For comment on the instant case, see J. W. Garner, Executive Discretion 
in the Conduct of Foreign Relations, 31 Am. Jour. Int. Law, 289 (1937). 

The doctrine of inherent powers of the Federal Government in foreign affairs 
is in accordance with views earlier expressed by Justice Sutherland in Constitutional 
Power and World Affairs (1919). For comment on the theory, see Corwin, The 
President, pp. 201 ff. See ante, p. 49. 


~ 
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D. Appointment and Removal of Federal Officers 


MYERS v. UNITED STATES. 
272 U.S. 52, 47 S. Ct. 21, 71 L. Ed. 160 (1926). 


Appeal from Court of Claims. 


Mr. Crier Justice Tarr delivered the opinion of the court. 

This case presents the question whether under the Constitution the 
President has the exclusive power of removing executive officers of the 
United States whom he has— appointed by and with the advice and 
consent of the Senate. 

[Frank S.] Myers, appellant’s intestate, was on July 21, 1917, ap- 
pointed by the President, by and with the advice and consent of the 
Senate, to be a postmaster of the first class at Portland, Or., for a term 
of four years. On January 20, 1920, Myers’ resignation was demanded. 
He refused the demand. On February 2, 1920, he was removed from 
office by order of the Postmaster General, acting by direction of the 
President. February 10th, Myers sent a petition to the President and 
another to the Senate committee on post offices, asking to be heard, if 
any charges were filed. He protested to the department against his re- 
moval, and continued to do so until the end of his term. He pursued no 
other occupation and drew compensation for no other service during the 
interval. On April 21, 1921, he brought this suit in the Court of Claims 
for his salary from the date of his removal, which, as claimed by sup- 
plemental petition filed after July 21, 1921, the end of his term, 
amounted to $8,838.71. In August, 1920, the President made a recess 
appointment, of one Jones, who took office September 19, 1920. 

The Court of Claims gave judgment against Myers and this is an 
appeal [by Lois P. Myers, administratrix of Frank S.,Myers] from 
that judgment. 

By the sixth eaion of the Act of Congress of July 12, 1876, 19 Stat. 
80, 81, c. 179 (Comp. St. § 7190), under which Myers was appointed 
with the advice and consent of the Senate as a first-class postmaster, 
it is provided that: 

‘*Postmasters of the first, second, and third classes shall be appointed 
and may be removed by the President by and with the advice and con- 
sent of the Senate, and shall hold their offices for four years unless 
sooner removed or suspended according to law.’’ 

The Senate did not consent to the President’s removal of Myers dur- 
ing his term. If this statute in its requirement that his term should be 
four years unless sooner removed by the President by and with the 
consent of the Senate is valid, the appellant, Myers’ administratrix,. is 
entitled to recover his unpaid salary for his full term and the judgment 
of the Court of Claims must be reversed. The government maintains 
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that the requirement is invalid, for the reason that under article 2 of 
the Constitution the President’s power of removal of executive officers 
appointed by him with the advice and consent of the Senate is full and 
complete without consent of the Senate. If this view is sound, the re- 
moval of Myers by the President without the Senate’s consent was legal, 
and the judgment of the Court of Claims against the appellant was 
correct, and must be affirmed, though for a different reason from that 
given by that court. We are therefore confronted by the constitutional 
question and cannot avoid it. 

The relevant parts of article 2 of the Constitution are as follows: 

‘“Section 1. The executive Power shall be vested in a President of 
the United States of America. . . .”’ 

The vesting of the executive power in the President. was essentially a 
grant of the power to execute the laws. But the President alone and 
unaided could not execute the laws. He must execute them by the assist- 
ance of subordinates. ... . As he is charged specifically to take care 
that they be faithfully executed, the reasonable implication, even in 
the absence of express words, was that as part of his executive power 
he should select those who were to act for him under his direction in 
the execution of the laws. The further implication must be, in the 
absence of any express limitation respecting removals, that as his selec- 
tion of administrative officers is essential to the execution of the laws 
by him, so must be his power of removing those for whom he cannot 
continue to be responsible. Fisher Ames, 1 Annals of Congress, aie 
It was urged that the natural meaning of the term ‘‘executive power’’ 
granted the President included the appointment and removal of execu- 
tive subordinates. If such appointments and removals were not an 
exercise of the executive power, what were they? They certainly were 
not the exercise of legislative or judicial power in government as usually 
understood. 

The requirement of the second section of article 2 that the Senate 
should advise and consent to the presidential appointments, was to be 
strictly construed. The words of section 2, following the general grant 
of executive power under section 1, were either an enumeration and 
emphasis of specific functions of the executive, not all inclusive, or were 
limitations upon the general grant of the executive power, and as such, 
being limitations, should not be enlarged beyond the words used. Madi- 
son, 1 Annals, 462, 463, 464. The executive power was given in gen- 
eral terms strengthened by specific terms where emphasis was regarded 
as appropriate, and was limited by direct expressions where limitation 
was needed, and the fact that no express limit was placed on the power 
of removal by the executive was convincing indication that none was 
intended. This is the same construction of article 2 as that of Alexander 
Hamilton quoted infra. 

The view of Mr. Madison and his associates was that not only did the 
grant of executive power to the President in the first section of article 2 
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carry with it the power of removal, but the express recognition of the 
power of appointment in the second section enforced this view on the 
well-approved principle of constitutional and statutory construction 
that the power of removal of executive officers was incident to the power 
of appointment. . .. This principle as a rule of constitutional and 
statutory construction, then generally conceded, has been recognized 
ever since. Ex parte Hennen, 13 Pet. 230, 259, 10 L. Ed. 138; Reagan 
v. United States, 182 U. S. 419, 21S. Ct. 842, 45 L. Ed. 1162; Shurtleff 
v. United States, 189 U. S. 311, 315, 23 S. Ct. 535, 47 L. Ed. 828. The 
reason for the principle is that those in charge of and responsible for 
administering functions of government, who select their executive sub- 
ordinates, need in meeting their responsibility to have the power to 
remove those whom they appoint. 

Under section 2 of article 2, however, the power of appointment by 
the executive is restricted in its exercise by the provision that the Sen- 
ate, a part of the legislative branch of the government, may check the 
action of the executive by rejecting the officers he selects. Does this 
make the Senate part of the removing power? 

The history of the clause by which the Senate was given a check upon 
the President’s power of appointment makes it clear that it was not 
prompted by any desire to limit removals. As already pointed out, the 
important purpose of those who brought about the restriction was to 
lodge in the Senate, where the small states had equal representation with 
the larger states, power to prevent the President from making too many 
appointments from the larger states. Roger Sherman and Oliver Ells- 
worth, delegates from Connecticut, reported to its Governor: ‘‘The 
equal representation of the states in the Senate and the voice of that 
branch in the appointment to offices will secure the rights of the lesser 
as well as of the greater states.’’ 3 Farrand, 99. The formidable 
opposition to the Senate’s veto on the President’s power of appointment 
indicated that in construing its effect, it should not be extended beyond 
its express application to the matter of appointments. : 

A veto by the Senate—a part of the legislative branch of the govern- 
ment—upon removals is a much greater limitation upon the executive 
branch, and a much more serious blending of the legislative with the 
executive, than a rejection of a proposed appointment. It is not to be 
implied. The rejection of a nominee of the President for a particular 
office does not greatly embarrass him in the conscientious discharge of 
his high duties in the selection of those who are to aid him, because the 
President usually has an ample field from which to select for office, 
according to his preference, competent and capable men. ‘ 

The power to prevent the removal of an officer who has served under 
the President is different from the authority to consent to or reject his 
appointment. When a nomination is made, it may be presumed that 
the Senate is, or may become, ds well advised as to the fitness of the 
nominee as the President, but in the nature of things the defects in 
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ability or intelligence or loyalty in the administration of the laws of, 
one who has served as an officer under the President are facts as to 
which the President, or his trusted subordinates, must be better in- 
formed than the Senate, and the power to remove him may therefore 
be regarded as confined for very sound and practical reasons, to the 
governmental authority which has administrative control. The power 
of removal is incident to the power of appointment, not to the power 
of advising and consenting to appointment, and when the grant of the 
executive power is enforced by the express mandate to take care that the 
laws be faithfully executed, it emphasizes the necessity for including 
within the executive power as conferred the exclusive power of removal. 


A reference of the whole power of removal to general legislation by 
Congress is quite out of keeping with the plan of government devised by 
the framers of the Constitution. It could never have been intended to 
leave to Congress unlimited discretion to vary fundamentally the opera- 
tion of the great independent executive branch of government and thus 
most seriously to weaken it. It would be a delegation by the convention 
to Congress of the function of defining the primary boundaries of an- 
other of the three great divisions of government. The inclusion of 
removals of executive officers in the executive power vested in the Presi- 
dent by article 2 according to its usual definition, arid the implication 
of his power of removal of such officers from the provision of section 2 
expressly recognizing in him the power of their appointment, are a 
much more natural and appropriate source of the removing power. 

Made responsible under the Constitution for the effective enforce- 
ment of the law, the President needs as an indispensable aid to meet 
it the disciplinary influence upon those who act under him of a reserve 
power of removal. But it is contended that executive officers appointed 
by the President with the consent of the Senate are bound by the stat- 
utory law, and are not his servants to do his will, and that his obligation 
to care for the faithful’execution of the laws does not authorize him to 
treat them as such. The degree of guidance in the discharge of their 
duties that the President may exercise over executive officers varies with 
the character of their service as prescribed in the law under which they 
act. The highest and most important duties which his subordinates per- 
form are those in which they act for him. In such cases they are exer- 
cising not their own but his discretion. This field is a very large one. It 
is sometimes described as political. Kendall v. United States, 12 Pet. 
524, at page 610, 9 L. Ed. 1181. Each head of a department is and 
must be the President’s alter ego in the matters of that department: 
where the President is required by law to exercise authority. 

The extent of the political responsibility thrust upon the President 
is brought out by Mr. Justice Miller, speaking for the court in Cun- 
ningham v. Neagle, 135 U. 8. 1, at page 63, 10 S. Ct. 658, 668 (34 
L. Ed. 55). 
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In all such eases, the discretion to be exercised is that of the President 
in determining the national public interest and in directing the action 
to be taken by his executive subordinates to protect it. In this field 
his cabinet officers must do his will. He must place in each member of 
his official family, and his chief executive subordinates, implicit faith. 
The moment that he loses confidence in the intelligence, ability, judg- 
ment, or loyalty of any one of them, he must have the power to remove 
him without delay. To require him to file*charges and submit them to 
the consideration of the Senate might make impossible that unity and 
co-ordination in executive administration essential to effective action. 

The duties of the heads of departments and bureaus in which the 
discretion of the President is exercised and which we have described 
are the most important in the whole field of executive action of the 
government. There is nothing in the Constitution which permits a dis- 
tinction between the removal of the head of a department or a bureau, 
when he discharges a political duty of the President or exercises his 
discretion, and the removal of executive officers engaged in the discharge 
of their other normal duties. The imperative reasons requiring an 
unrestricted power to remove the most important of his subordinates 
in their most important duties must therefore control the interpretation 
of the Constitution as to all appointed by him. 

But this is not to say there are not strong reasons why the Presi- 
dent should have a like power to remove his appointees charged with 
other duties than those above described. The ordinary duties of officers 
prescribed by statute come under the general administrative control 
of the President by virtue of the general grant to him of the executive 
power, and he may properly supervise and guide their construction of 
the-statutes under which they act in order to secure that unitary and 
uniform execution of the laws which article 2 of the Constitution evi- 
dently contemplated in vesting general executive power in the Presi- 
dent alone. Laws are often passed with specific provision for the adop- 
tion of regulations by a department or bureau’ head to make the law 
workable and effective. The ability and judgment manifested by the 
official thus empowered, as well as his energy and stimulation of his 
subordinates, are subjects which the President must consider and super- 
vise in his administrative control. Finding such officers to be negligent 
and inefficient, the President should have the power to remove them. 
Of course there may be duties so peculiarly and specifically committed 
to the discretion of a particular officer as to raise a question whether 
the President may overrule or revise the officer’s interpretation of his 
statutory duty in a particular instance. Then there may be duties of a 
quasi judicial character imposed on executive officers and members of 
executive tribunals whose decisions after hearing affect interests of 
individuals, the discharge of which the President cannot in a particular 
ease properly influence or control. But even in such a case he may 
consider the decision after its rendition as a reason for removing the 
officer, on the ground that the discretion regularly entrusted to that 
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officer by statute has not been on the whole intelligently or wisely exer- 
cised. Otherwise he does not discharge his own constitutional duty 
of seeing that the laws be faithfully executed. 

We come now to a period in the history of the government avhen both 
houses of Congress attempted to reverse this constitutional construction, 
and to subject the power of removing executive officers appointed by the 
President and confirmed by the Senate to the control of the Senate, in- 
deed finally to the assumed power in Congress to place the removal of 
such officers anywhere in the government. 

This reversal grew out of the serious political difference between the 
two:houses of Congress and President Johnson. There was a two-thirds 
majority of the Republican party, in control of each house-of Congress, 
which resented what it feared would be Mr. Johnson’s obstructive 
course in the enforcement of the reconstruction measures in respect to 
the states whose people had lately been at war against the national gov- 
ernment. This led the two houses to enact legislation to curtail the then 
acknowledged powers of the President. 

But the chief legislation in support of the reconstruction policy of 
Congress was the Tenure of Office Act of March 2, 1867, 14 Stat. 430, 
e. 154, providing that all officers appointed by and with the consent of 
the Senate should hold their offices until their successors should have 
in like manner been appointed and qualified; that certain heads of de- 
partments, including the Secretary of War, should hold their offices 
during the term of the President by whom appointed and one month 
thereafter, subject to removal by consent of the Senate. The Tenure 
of Office Act was vetoed, but it was passed over the veto. The House of 
Representatives preferred articles of impeachment against President 
Johnson for refusal to comply with, and for conspiracy to defeat, the 
legislation above referred to, but he was acquitted for lack of a two- 
thirds vote for conviction in the Senate. 

In Parsons v. United States, supra, the court thus refers to the passage 
of the Tenure of Ovfice Act (page 340) : 

‘“The President, as is well known, vetoed the Tenure of Office Act, 
because he said it was unconstitutional in that it assumed to take away 
the power of removal constitutionally vested in the President of the 
United States—a power which had been uniformly exercised by the 
Executive Department of the government from its foundation. Upon 
the return of the bill to Congress it was passed over the President’s 
veto by both houses and became a law. The continued and uninter- 
rupted practice of the government from 1789 was thus broken in upon 
and changed by the passage of this act, so that, if constitutional, there- 
after all executive officers whose appointments had been made with the 
advice and consent of the Senate could not be removed by the President 
without the concurrence of the Senate in such order of removal. 

“Mr. Blaine, who was in Congress at the time, in afterwards speaking 
of this bill, said: ‘It was an extreme proposition—a new departure 
from the long-established usage of the federal government—and for that 
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reason, if for no other, personally degrading to the incumbent of the 
presidential chair. It could only have grown out of abnormal excite- 
ment created by dissensions between the two great departments of the 
government. . . The measure was resorted to as one of self-defense 
against. the alleged aggressions and unrestrained power of the Executive 
Department.’ Twenty Years of Congress, vol. 2, pp. 273, 274.” 

The extreme provisions of all this legislation were a full justification 
for the considerations, so strongly advanced by Mr. Madison and his 
associates in the First Congress, for insisting that the power of removal 
of executive officers by the President alone was essential in the division 
of powers between the executive and the legislative bodies. It exhibited 
in a clear degree the paralysis to which a partisan Senate and Congress 
could subject the executive arm, and destroy the principle of executive 
responsibility, and separation of the powers sought for by the framers 
of our government, if the President had no power of removal save by 
consent of the Senate. It was an attempt to redistribute the powers and 
minimize those of the President. 

What, then, are the elements that enter into our decision of this case? 
We have, first, a construction of the Constitution made by a Congress 
which was to provide by legislation for the organization of the govern- 
ment in accord with the Constitution which had just then been adopted, 
and in which there were, as Representatives and Senators, a considerable 
number of those who had been members of the convention that framed 
the Constitution and presented it for ratification. It was the Congress 
that launched the government. It was the Congress that rounded out 
the Constitution itself by the proposing of the first 10 amendments, 
which had in effect been promised to the people as a consideration for 
the ratification. It was the Congress in which Mr. Madison, one of the 
first in the framing of the Constitution, led also in the organization of 
the government under it. It was a Congress whose constitutional de- 
cisions have always been regarded, as they should be regarded, as of 
the greatest weight in the interpretation of that fundamental instru- 
ment. This construction was followed by the legislative department and 
the executive department continuously for 73 years, and this, although 
the matter in the heat of political differences between the executive and 
the Senate in President Jackson’s time, was the subject of bitter con- 
troversy, as we have seen. This court has repeatedly laid down the prin- 
ciple that a contemporaneous legislative exposition of the Constitution, 
when the founders of our government and framers of our Constitution 
were actively participating in public affairs, acquiesced in for a long 
term of years, fixes the construction to be given its provisions. 

We are now asked to set aside this construction thus buttressed and 
adopt an adverse view, because the Congress of the United States did 
so during a heated political difference of opinion between the then 
President and the majority leaders of Congress over the reconstruction 
measures adopted as a means of restoring to their proper status the 
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states which attempted to withdraw from the Union at the time of the 
Civil War. The extremes to which the majority in both Houses carried 
legislative measures in that matter are now recognized by all who calmly 
review the history of that episode in our government leading to articles 
of impeachment against President Johnson and his acquittal. Without 
animadverting on the character of the measures taken, we are certainly 
justified in saying that they should not be given the weight affecting 
proper constitutional construction to be accorded to that reached by the 
First Congress of the United States during a political calm and ac- 
quiesced in by the whole government for three-quarters of a. century, 
especially when the new construction contended for has never been 
acquiesced in by either the executive or the judicial departments. While 
this court has studiously avoided deciding the issue until it was pre- 
sented in such a way that it could not be avoided, in the references it 
has made to the history of the question, and in the presumptions it has 
indulged in favor of a statutory construction not inconsistent with the 
legislative decision of 1789, it has indicated a trend of view that we 
should not and cannot ignore. When on the merits we find our con- 
clusion strongly favoring the view which prevailed in the First Con- 
gress, we have no hesitation in holding that conclusion to be correct; 
and it therefore follows that the Tenure of Office Act of 1867, in so far 
as it attempted to prevent the President from removing executive officers 
who had been appointed by him by and with the advice and consent of 
the Senate, was invalid, and that subsequent legislation of the same 
effect was equally so. 

For the reasons given, we must therefore hold that the provision of 
the law of 1876 by which the unrestricted power of removal of first- 
class postmasters is denied to the President is in violation of the Con- 
stitution and invalid. This leads to an affirmance of the judgment of the 
Court of Claims. 

Judgment affirmed. 


[Mr. Justice McReynoups, Mr. Jusrics Branpers and Mr. Justicu 
HouMEs each delivered dissenting opinions. | 


Nore.—The Myers Case gave rise to much comment and criticism. See Hart, 
Tenure of Office Under the Constitution (1930); E. S. Corwin, The President’s 
Power of Removal Under the Constitution, 27 Col. Law Rev. 353; H. L. McBain, 
Consequences of the President’s Unlimited Power of Removal, 41 Pol. Se. Quart. 
596 (1926). 
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HUMPHREY’S EXECUTOR [RATHBUN] v. UNITED STATES. 
| 295 U. S. 602, 55 S. Ct. 869, 79 L. Ed. 1611 (1935). 


On certificate by the United States Court of Claims. 


Mr. Justice SUTHERLAND delivered the opinion of the court. 

Plaintiff brought suit in the Court of Claims against the United 
States to recover a sum of money alleged to be due the deceased for 
salary as a Federal Trade Commissioner from October 8, 1933, when 
the President undertook to remove him from office, to the time of his 
death on February 14, 1934. The court below has certified to this court 
two questions (Act of February 13, 1925, §3 (a), é 229, 43 Stat. 936, 
939), in respect of the power of the President to make the removal. The 
material facts which give rise to the questions are as follows: 

William E. Humphrey, the decedent, on December 10, 1931, was 
nominated by President Hoover to succeed himself as a member of the 
Federal Trade Commission, and was confirmed by the United States 
Senate. He was duly commissioned for a term of seven years, expir- 
ing September 25, 1938; and, after taking the required oath of office, 
entered upon his duties. On July 25, 1933, President Roosevelt ad- 
dressed a letter to the commissioner asking for his resignation, on the 
ground ‘‘that the aims and purposes of the Administration with respect 
to the work of the Commission can be carried out most effectively with 
personnel of my own selection,’’ but disclaiming any reflection upon 
the commissioner personally or upon his services. The commissioner 
replied, asking time to consult his friends. After some further corre- 
spondence upon the subject, the President on August 31, 1933, wrote 
the commissioner expressing the hope that the resignation would be 
forthcoming, and saying: ‘‘ You will, I know, realize that I do not feel 
that your mind and my mind go along together on either the policies or 
the administering of the Federal Trade Commission, and, frankly, I 
think it is best for the people of this country that I should have a full 
confidence. ’’ 

The commissioner declined to resign; and on October 7, 1933, the 
President wrote him: ‘‘Effective as of this date you are hereby removed 
from the office of Commissioner of the Federal Trade Commission.’’ 

Humphrey never acquiesced in this action, but continued thereafter 
to insist that he was still a member of the commission, entitled to per- 
form its duties and receive the compensation provided by law at the 
rate of $10,000 per annum. Upon these and other facts set forth in the 
certificate, which we deem it unnecessary to recite, the following ques- 
tions are certified : 

**1. Do the provisions of section 1 of the Federal Trade Commission 
Act, stating that ‘any commissioner may be removed by the President 
for inefficiency, neglect of duty, or malfeasance in office’, restrict or 
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limit the power of the President to remove a commissioner except upon 
one or more of the causes named? 

““Tf the foregoing question is answered in the affirmative, then— 

‘2. If the power of the President to remove a commissioner is re- 
stricted or limited as shown by the foregoing interrogatory and the an- 
swer made thereto, is such a restriction or limitation valid under the 
Constitution of the United States?’’ 

The Federal Trade Commission Act, c. 311, 38 Stat. 717, 718, §§ 1, 2, 
15 U. S. C. §§ 41, 42, creates a commission of five members to be 
appointed by the President by and with the advice and consent of 
the Senate, and section 1 provides: ‘‘Not more than three of the 
commissioners shall be members of the same political party. The first 
commissioners appointed shall continue in office for terms of three, four, 
five, six and seven years, respectively, from the date of the taking 
effect of this Act [September 26, 1941], the term of each to be desig- 
nated by the President, but their successor shall be appointed for 
terms of seven years, except that any person chosen to fill a vacaney 
shall be appointed only for the unexpired term of the commissioner 
whom he shall sueceed. The commission shall choose a chairman from 
its own membership. No commissioner shall engage in any other busi- 
ness, vocation, or employment. Any commissioner may be removed by 
the President for inefficiency, neglect of duty, or malfeasance in office. 

3? 

First. The question first to be considered is whether, by the provi- 
sions of section 1 of the Federal Trade Commission Act already quoted, 
the President’s power is lhmited to removal for the specific causes 
enumerated therein. The negative contention of the government is 
based prineipally upon the decision of this court in Shurtleff v. United 
States, 189 U. S. 311. That ease involved the power of the President 
to remove a general appraiser of merchandise appointed under the Act 
of June 10, 1890, 26 Stat. 131. [The Court examines the reasoning by 
which it was held in the Shurtleff case that the President might remove 
for other causes than those recited in the act. ] 

The situation here presented is plainly and wholly different. 
The statute fixes a term of office, in accordance with many precedents. 
The first commissioners appointed are to continue in office for terms of 
three, four, five, six, and seven years, respectively ; and their successors 
are to be appointed for terms of seven years—any commissioner being 
subject to removal by the President for inefficiency, neglect of duty, or 
malfeasance in office. The words of the act are definite and unambiguous. 

The government says the phrase ‘‘continue in office’’ is of no legal 
significance and, moreover, applies only to the first Commissioners. We 
think it has significance. It may be that, literally, its application is 
restricted as suggested ; but it, nevertheless, lends support to a view con- 
trary to that of the government as to the meaning of the entire require- 
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ment in respect of tenure; for it is not easy to suppose that Congress 
intended to secure the first commissioners against removal except for 
the causes specified and deny like security to their successors. Putting 
this phrase aside, however, the fixing of a definite term subject to 
removal for cause, unless there be some countervailing provision or cir- 
cumstance indicating the contrary, which here we are unable to find, 
is enough to establish the legislative intent that the term is not to be 
curtailed in the absence of such cause. But if the intention of Congress 
that no removal should be made during the specified term except for 
one or more of the enumerated causes were not clear upon the face 
of the statute, as we think itis, it would be made clear by a considera- 
tion of the character of the commission and the legislative history which 
accompanied and preceded the passage of the act. 

The commission. is to be nonpartisan; and it must, from the very 
nature of its duties, act with entire impartiality. It is charged with 
the enforcement of no policy except the policy of the law. Its duties 
are neither political nor executive, but predominantly quast judicial and 
quast legislative. Like the Interstate Commerce Commission, its mem- 
bers are called upon to exercise the trained judgment of a body of 
experts ‘‘appointed by law and informed by experience.’’ Illinois Cent. 
&e. R. R. v. Inter. Com. Comm., 206 U. S. 441, 454; Standard Oil Co. 
v. United States, 283 U. S. 235, 238, 239. 

The legislative reports in both houses of Congress clearly reflect the 
view that a fixed term was necessary to the effective and fair adminis- 
tration of the law. 

The debates in both houses demonstrate that the prevailing view was 
that the Commission was not to be ‘‘subject to anybody in the govern- 
ment but . . . only to the people of the United States’’; free from 
‘“political domination or control’’ or the ‘‘probability or possibility of 
such a thing’’; to be ‘‘separate and apart from any existing department 
of the government—not subject to the orders of the President.’’ 

More to the same effect appears in the debates, which were long and 
thorough and contain nothing to the contrary. While the general rule 
precludes the use of these debates to explain the meaning of the words 
of the statute, they may be considered as reflecting light upon its gen- 
eral purposes and the evils which it sought to remedy. Federal Trade 
Commission v. Raladam Co., 283 U. 8. 648, 650. 

Thus, the language of the act, the legislative reports, and the general 
purposes of the legislation as reflected by the debates, all combine to 
demonstrate the congressional intent to create a body of experts who 
shall gain experience by length of service; a body which shall be inde- 
pendent of executive authority, except in its selection, and free to ex- 
ercise its judgment without the leave or hindrance of any other official 
or any department of the government. To the accomplishment of these 
purposes, it is clear that Congress was of opinion that length and ecer- 
tainty of tenure would vitally contribute. And to hold that, neverthe- 
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less, the members of the commission continue in office at the mere will 
of the President, might be to thwart, in large measure, the very ends 
which Congress sought to realize by definitely fixing the term of office. 

We conclude that the intent of the act is to limit the executive power 
of removal to the causes enumerated, the existence of none of which 
is claimed here; and we pass to the second question. 

Second. To support its contention that the removal provision of sec- 
tion 1, as we have just construed it, is an unconstitutional interference 
with the executive power of the President, the government’s chief reli- 
ance is Myers v. United States, 272 U. S. 52. That case has been so 
recently decided, and the prevailing and dissenting opinions so fully 
review the general subject of the power of executive removal, that fur- 
ther discussion weuld add little of value to the wealth of material there 
collected. These opinions examine at length the historical, legislative, 
and judicial data bearing upon the question, beginning with what is 
called ‘‘the decision of. 1789’’ in the first Congress and coming down 
almost to the day when the opinions were delivered. They occupy 243 
pages of the volume in which they are printed. Nevertheless, the narrow 
point actually decided was only that the President had power to remove 
a postmaster of the first class, without the advice and consent of the 
Senate as required by act of Congress. In the course of the opinion of 
the court, expressions occur which tend to sustain the government’s 
contention, but these are beyond the point involved and, therefore, do 
not come within the rule of stare decisis. In so far as they are out 
of harmony with the views here set forth, these expressions are dis- 
approved. A like situation was presented in the case of Cohens v. 
Virginia, 6 Wheat. 264, 399, in respect of certain general expressions 
in the opinion in Marbury v. Madison, 1 Cranch, 137, 2 L. Ed. 60. 
Chief Justice Marshall, who delivered the opinion in the Marbury Case, 
speaking again for the court in the Cohens Case, said: ‘‘It is a maxim, 
not to be disregarded, that general expressions, in every opinion, are 
to be taken in connection with the case in which those expressions are 
used. If they go beyond the case, they may be respected, but ought 
not to control the judgment in a subsequent suit, when the very point 
is presented for decision. The reason of this maxim is obvious. The 
question actually before the court is investigated with care, and con- 
sidered in its full extent. Other principles which may serve to illustrate 
it are considered in their relation to the case decided, but their pos- 
sible bearing on all other cases is seldom completely investigated. ’’ 

The office of a postmaster is so essentially unlike the office now in- 
volved that the decision in the Myers Case cannot be accepted as con- 
trolling our decision here. A postmaster is an executive officer restricted’ 
to the performance of executive functions. He is charged with no 
duty at all related to either the legislative or judicial power. The actual 
decision in the Myers Case finds support in the theory that such an 
officer is merely one of the units in the executive department and, hence, 
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inherently subject to the exclusive and illimitable power of removal by 
the Chief Executive, whose subordinate and aid he is. Putting aside 
dicta, which may be followed if sufficiently persuasive but which are not 
controlling, the necessary reach of the decision goes far enough to 
include all purely executive officers. It goes no farther; much less does 
it include an officer who occupies no place in the executive department 
and who exercises no part of the executive power vested by the Con- 
stitution in the President. 

The Federal Trade Commission is an administrative body created 
by: Congress to carry into effect legislative policies embodied in the stat- 
ute in accordance with the legislative standard therein prescribed, and 
to perform other specified duties as a legislative or as a judicial aid. 
Such a body cannot in any proper sense be characterized as an arm of 
an eye of the executive. Its duties are performed without executive 
leave and, in the contemplation of the statute, must be free from execu- 
tive control. In administering the provisions of the statute in respect 
of ‘‘unfair methods of competition,’’ that is to say, in fillimg in and 
administering the details embodied by that general standard, the com- 
mission acts in part quasi legislatively and in part quast judicially. In 
making investigations and reports thereon for the information of Con- 
gress under section 6, in aid of the legislative power, it acts as a legis- 
lative agency. Under section 7, which authorizes the commission to act 
as a master in chancery under rules prescribed by the court, it acts as 
an agency of the judiciary. To the extent that it exercises any execu- 
tive function, as distinguished from executive power in the constitu- 
tional sense, it does so in the discharge and effectuation of its quasi 
legislative or quasi judicial powers, or as an agency of the legislative or 
judicial departments of the government. 

If Congress is without authority to prescribe causes for removal of 
members of the trade commission and limit executive power of removal 
accordingly, that power at once becomes practically all-inclusive in 
respect of civil officers with the exception of the judiciary provided for 
by the Constitution. The Solicitor General, at the bar, apparently 
recognizing this to be true, with commendable candor, agreed that his 
view in respect of the removability of members of the Federal Trade 
Commission necessitated a like view in respect of the Interstate Com- 
merce Commission and the Court of Claims. We are thus confronted 
with the serious question whether not only the members of these quasi 
legislative and quasi judicial bodies, but the judges of the legislative 
Court of Claims, exercising judicial power (Williams v. United States, 
289 U.S. 553, 565-567), continue in office at the pleasure of- the Presi- 
dent. 

We think it plain under the Constitution that illimitable power of 
removal is not possessed by the President in respect of officers of the 
character of those just named. The authority of Congress, in creating 
quasi legislative or quasi judicial agencies, to require them to act in 
discharge of their duties independently of executive control cannot well 
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be doubted; and that authority includes, as an appropriate incident, 
pawer to fix the period during which they shall continue, and to forbid 
their removal except for cause in the meantime. For it is quite evi- 
dent that one who holds his office only during the pleasure of another 
cannot be depended upon to maintain an attitude of independence 
against the latter’s will. 

The fundamental necessity of maintaining each of the three general 
departments of government entirely free from the control or coercive 
influence, direct or indirect, of either of the others, has often been 
stressed and is hardly open to serious question. So much is implied in 
the very fact of the separation of the powers of these departments by 
the Constitution; and in the rule which recognizes their essential co- 
equality. The sound application of a principle that makes one master 
in his own house precludes him from imposing his control in the house 
of another who is master there. 

The power of removal here claimed for the President falls within 
this principle, since its coercive influence threatens the independence of 
a commission, which is not only wholly disconnected from the execu- 
tive department, but which, as already fully appears, was created by 
Congress as a means of carrying into operation legislative and judicial 
powers, and as an agency of the legislative and judicial departments. 

In the light of the question now under consideration, we have re- 
examined the precedents referred to in the Myers Case, and find noth- 
ing in them to justify a conclusion contrary to that which we have 
reached... . . 

The result of what we now have said is this: Whether the power of 
the President to remove an officer shall prevail over the authority of 
Congress to condition the power by fixing a definite term and precluding 
a removal except for cause will depend upon the character of the office; 
the Myers decision, affirming the power of the President alone to make 
the removal, is confined to purely executive officers; and as to officers 
of the kind here under consideration, we hold that no removal ean be 
made during the prescribed term for which the officer is appointed, 
except for one or more of the causes named in the applicable statute. 

To the extent that, between the decision in the Myers Case, which 
sustains the unrestrictable power of the President to remove purely 
executive officers, and our present decision that such power does not 
extend to an office such as that here involved, there shall remain a field 
of doubt, we leave such cases as may fall within it for future considera- 
tion and determination as they may arise. 

In accordance with the foregoing, the questions submitted are an- 
swered: - 

Question No. 1, Yes. 

Question No. 2, Yes. 


Mr. Justice McREyNoups agrees that both questions should be an- 
swered in the affirmative. A separate opinion in Myers v. United States, 
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272 U. S. 52, 178, states his views concerning the power of the President 
to remove appointees. < 
Norr.+-E. 8. Corwin, in commenting on the’ Rathbun Case, observes that in it 
{he Court ‘‘recanted much of the Taft opinion’’ in the Myers Case. Op. cit. p. 91. 
The ‘‘field of doubt?’ which the Court in its closing paragraph left open between 
the two eases will be gradually filled in ‘by decisions sich as Morgan v. Tennessee 
Valley Authority, 115 F. (2a) 990, upholding the President’s power of removal 


for causes other than those specified by Congress as causes of removal. Certiorari 
was denied by the Supreme Court, March 17, 1941. Corwin defends the removal, 


op. cit. 94 ff, 


E. Pardoning Power 


EX PARTE GROSSMAN. 
267 U. S. 87, 45 S. Ct. 232, 69 L. Ed. 527 (1925). 


Original petition for a writ of habeas corpus to sécure release of one 
committed for contempt of court. 

[Grossman had sold liquors on his premises in violation of an injunc- 
tion issued by the District Court of the United States for the Northern 
District of Illinois, and was fined $1,000 and sentenced to imprisonment 
for one year as the result of a contempt proceeding. The President com- 
muted the sentence to the fine. Following the payment of the fine Gross- 
man was released, but was subsequently re-committed by order of the 
District Court. Grossman petitioned for a writ of habeas corpus, con- 
tending that the commutation was a valid exercise of the pardoning 
power of the President. ] 


Mr. Cuier Justice Tart delivered the opinion of the court. . . . 

The argument for the respondent [R. V. Graham, Superintendent of 
the Chicago House of Correction] is that the President’s power extends 
only to offenses against the United States and a contempt of court is not 
such an offense, that offenses against the United States are not common- 
law offenses but ¢an only be created by legislative act, that the Presi- 
dent’s pardoning power is more limited than that of the King of Eng- 
land at common law, which was a broad prerogative and included eon- 
tempts against his courts chiefly because the judges thereof were his 
agents and acted in his name; that the context of the Constitution shows 
that the word ‘‘offenses’’ is used in that instrument only to include 
crimes and misdemeanors triable by jury and not contempts of the dig- 
nity and authority of the federal courts, and that to construe the pardon 
clause to include contempts of court would be to violate the fundamental 
principle of the Constitution in the division of powers between the legis- 
lative, executive and judicial branches, and to take from the federal 


Powers OF THE PRESIDENT 675 


courts their independence and the essential means of protecting their 
dignity and authority. 

The language of the Constitution cannot be interpreted safely except 
by reference to the common law and to British institutions as they were 
when the instrument was‘framed and adopted. The statesmen and 
lawyers of the Convention who submitted it to the ratification of the con- 
ventions of the thirteen States, were born and brought up in the atmos- 
phere of the common law, and thought and spoke in its vocabulary. 
They were familiar with other forms of government, recent and ancient, 
and indicated in their discussions earnest study and consideration of 
many of them, but when they came to put their conclusions into the form 
of fundamental law in a compact draft, they expressed them in terms of 
the common law, confident that they could be shortly and easily under- 
stood. d 

In a case presenting the question whether a pardon should be pleaded 
in bar to be effective, Chief Justice Marshall said of the power of pardon 
(United States v. Wilson, 7 Peters, 150, 160) : 

‘‘As this power has been exercised, from time immemorial, by the 
executive of that nation whose language is our language, and to whose 
judicial institutions ours bear a close resemblance, we adopt their prin- 
ciples respecting the operation and effect, of a pardon, and look into their 
books for the rules prescribing the manner in which it is to be used by 
the person who would avail himself of it.’’ 

The King of England, before our Revolution, in the exercise of his 
prerogative, had always exercised the power to pardon contempts of 
court, Just as he did ordinary crimes and misdemeanors, and as he has 
done up to the present day. In the mind of a common-law lawyer of the 
eighteenth century the word ‘‘pardon’’ included within its scope the 
erlding by the King’s grace of the punishment of such derelictions, 
whether it was imposed by the court without a jury or upon indictment, 
for both forms of trial for contempts were had. 

These cases also show that long before our Constitution, a distinction 
had been recognized at common law between the effect of the King’s par- 
don to wipe out the effect of a sentence for contempt in so far as it had 
been imposed to punish the contemnor for violating the dignity of the 
court and the King, in the public interest, and its inefficacy to halt or 
interfere with the remedial part of the court’s order necessary to secure 
the rights of the injured suitor. IV Blackstone, 285, 397, 398; Hawkins, 
Pleas of the Crown (6th ed. 1787) vol. 2, 553. 

In our own law, the same distinction clearly appears. . . . In the 
Gompers Case this court points out that it is not the fact of punishment 
but rather its character and purpose that make the difference between 
the two kinds of contempts. For civil contempts, the punishment is 
remedial and for the benefit of the complainant, and a pardon cannot 
stop it. For criminal contempts the sentence is punitive in the public 
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interest to vindicate the authority of the eourt and to deter other like 
derelictions. : 

We have given the history of the clause to show that the words ‘‘for 
offenses against the United States’’ were inserted by a Committee on 
Style, presumably to make clear that the pardon of the President was to 
operate upon offenses against the United States, as distinguished from 
offenses against, the States. It cannot be supposed that the Committee on 
Revision by adding these words, or the Convention by accepting them, 
intended sub silentio to narrow the scope of a pardon from one at com- 
mon law or to confer any different power in this regard on our execu- 
tive from that which the members of the Convention had seen exercised 
before the Revolution. 

Moreover, criminal contempts of a federal court have been pardoned 
for eighty-five years. . . . ‘ 

Finally, it is urged that criminal contempts should not be held within 
the pardoning power because it will tend to destroy the independence of 
the judiciary and violate the primary constitutional principle of a sepa- 
ration of the legislative, executive and judicial powers. This argument 
influenced the two district judges below. 1 F. (2d) 941. The Circuit 
Court of Appeals of the Eighth Circuit sustained it in a discussion, 
though not necessary to the case, In re Nevitt, 117 Fed. 448. 

The federal Constitution nowhere expressly declares that the three 
branches of the government shall be kept separate and independent. 
All legislative powers are vested in a Congress. The executive power 
is vested in a President. The judicial power is vested in one Supreme 
Court and in such inferior courts as Congress may from time to time 
establish. The judges are given life tenure and a compensation that may 
not be diminished during their continuance in office, with the evident 
purpose of securing them and their courts an independence of Congress 
and the executive. Complete independence and separation between the 
three branches, however, are not attained, or intended, as other provi- 
sions of the Constitution and the normal operation of government under 
it easily demonstrate. By affirmative action through the veto power, the 
executive and one more than one-third of either House may defeat all 
legislation. One-half of the House and two-thirds of the Senate may 
impeach and remove the members of the judiciary. The executive can 
reprieve or pardon all offenses after their commission, either before trial, 
during trial or after trial, by individuals, or by classes, conditionally or 
- absolutely, and this without modification or regulation by Congress. 
Ex parte Garland, 4 Wall. 333, 380. Negatively, one house of Congress 
ean withhold all appropriations and stop the operations of government. 
The Senate can hold up all appointments, confirmation of which either 
the Constitution or a statute requires, and thus deprive the President of 
the necessary agents with which he is to take care that the laws be faith- 
fully executed. 
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These are some instances of positive and negative restraints possibly 
available under the Constitution to each branch of the government in 
defeat of the action of the other. They show that the independence of 
each of the others is qualified and is so subject to exception as not to con- 
stitute a broadly positive injunction or a necessarily controlling rule of 
construction. The fact is that the judiciary, quite as much as Congress 
and the executive, are dependent on the co-operation of the other two, 
that government may go on. Indeed, while the Constitution has made 
the judiciary as independent of other branches as is practicable, it is, 
as often remarked, the weakest of the three. It must. look for ‘a continu- 
ity of necessary co-operation, in the possible reluctance of either of the 
other branches, to the force of public opinion. 

Executive clemency exists to afford relief from undue harshness or 
evident mistake in the operation or enforcement of the criminal law. 
The administration of justice by the courts is not necessarily always wise 
or certainly considerate of circumstances which may properly mitigate 
guilt. To afford a remedy, it has always been thought essential in popu- 
lar governments; as well as in monarchies, to vest in some other authority 
than the courts power to ameliorate or avoid particular criminal judg- 
ments. It is a check entrusted to the executive for special cases. ‘To 
exercise it to the extent of destroying the deterrent effect of judicial 
punishment would be to pervert it; but whoever is to make it useful must 
have full discretion to exercise it. Our Constitution confers this discre- 
tion on the highest officer in the nation in confidence that he will not 
abuse it. : 

The power of a court to protect itself and its usefulness by punishing 
contemnors is of course necessary, but it is one exercised without the 
restraining influence of a jury and without many of the guaranties which 
the bill of rights offers to protect the individual against unjust convic- 
tion. It is unreasonable to provide for the possibility that the personal 
element may sometimes enter into a summary judgment pronounced by 
a judge who thinks his authority is flouted or denied? May it not be 
fairly said that in order to avoid possible mistake, undue prejudice or 
needless severity, the chance of pardon should exist at least as much in 
favor of a person convicted by a judge without a jury as in favor of one 
convicted in a jury trial? The pardoning by the President of criminal 
contempts has been practiced more than three-quarters of a century, and 
no abuses during all that time developed sufficiently to invoke a test in 
the federal courts of its validity. . 

The rule is made absolute and the petitioner is discharged. 


Nore.—The leading ease in respect to the pardoning power of the President is 
Ex parte Garland, 4 Wall. 333, 18 L. Ed. 366 (1867), involving a pardon granted 
by President Johnson to a Confederate sympathizer who was debarred from practice 
before the Federal courts by reason of being unable to take the oath required by 
act of Congress of 1865 that he had never borne arms against the United States or 
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given aid and comfort to its enemies. The court, speaking by Justice Field, used 
broad language with respect to the scope of the pardoning power, holding that 
‘‘the power thus conferred [by the Constitution] is unlimited, with the exception 
stated [in cases of impeachment].’’ 

A pardon reaches both the punishment prescribed for the offense and the 
guilt of the offender; and when the pardon is full, it releases the punishment 
and blots out of existence the guilt, so that in the eye of the law the offender is 
as innocent as if he had never committed the offense. If granted before con- 
viction, it prevents any of the penalties and disabilities consequent upon convic- 
tion from attaching thereto; if granted after conviction, it removes the penalties 
and disabilities, and restores him all his civil rights; it makes him, as it were, 
a new man, and gives him a new credit and capacity. 


Justice Miller dissented, as in Cummings v. Missouri, post, p. 784. 

_In Biddle v. Perovich, 274 U. 8S. 480, 47 8. Ct. 664, 71 L. Ed. 1161 (1927), 
involving an application by Perovich for a writ of habeas corpus on the ground 
that the commutation of his sentence from hanging to life imprisonment was made 
by the President without his consent and therefore without legal authority, so 
that his confinement in the penitentiary was unwarranted, the court held that the 
consent of the convict was not necessary to the commutation of his sentence. ‘‘A 
pardon in our days,’’ said the court, ‘‘is not a private act of grace from an indi- 
vidual happening to possess power. It is a part of the Constitutional scheme. 
When granted it is the determination of the ultimate authority that the public 
welfare will be better served by inflicting less than what the judgment fixed. 
By common understanding imprisonment for life is a less penalty than 


death.’? 


F. Treaty-making Power 


HAUENSTEIN vy. LYNHAM. 
100 U. S. 483, 25 L. Bd. 628 (1880). 


Error to the Supreme Court of Appeals of the State of Virginia. 


Mr. Justice Swayne delivered the opinion of the court. 

Solomon Hauenstein died in the city of Richmond in the year 1861 
or 1862, intestate, unmarried, and without children. The precise date 
of his death is not material. At that time, he owned and held consider- 
able real estate in the city of Richmond. An inquisition of escheat was 
prosecuted by the escheator for that district [J. A. Lynham]. <A verdict 
and judgment were rendered in his favor. When he was about to sell 
the property, the plaintiffs in error, pursuant to a law of the State, filed 
their petition, setting forth that they were the heirs-at-law of the de- 
ceased, and praying that the proceeds of the sale of the property should 
be paid over to them. Testimony was taken to prove their heirship as 
alleged, but the court was of opinion that, conceding that fact to be 
established, they could have no valid claim, and dismissed the petition. 
They removed the case to the Court of Appeals. That court, entertain- 
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ing the same views as the court below, affirmed the judgment. They | 
thereupon sued out this writ of error. — 

The plaintiffs in error are all citizens of Switzerland. The, deceased 
was also a citizen of that country, and removed thence to Virginia, where 
he lived and acquired the property to which this controversy relates, 
and where he died. The validity of his title is not questioned. There is 
no proof that he denationalized himself or ceased to be a citizen and sub- 
ject of Switzerland. His original citizenship is, therefore, to be pre- 
sumed to have continued. Best on Presumptions, 186. According to 
the record his domicile, not his citizenship, was changed. The testi- 
mony as to the heirship of the plaintiffs in error is entirely satisfactory. 
There was no controversy on this subject in the argument here. The 
parties were at one as to all the facts. Their controversy was rested 
entirely upon legal grounds. 

The common law as to aliens, except so far as it has been modified by 
her legislature, is the local law of Virginia. 2 Tucker’s Blackst., App., 
Note C. By that law ‘‘aliens are incapable of taking by descent or 
inheritance, for they are not allowed to have any inheritable blood in 
them.’’ 2 Bla. Com., 249. But they may take by grant or devise though 
not by descent. In other words, they may take by the act of a party, 
but not by operation of law; and they may convey or devise to another, 
but such a title is always liable to be devested at the pleasure of the 
sovereign by office found. In such cases the sovereign, until entitled 
by office found or its equivalent, cannot pass the title to a grantee. In 
these respects there is no difference between an alien friend and an 
alien enemy. Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch, 603. 

The law of nations recognizes the liberty of every government to give 
to foreigners only such rights, touching immovable property within its 
territory, as it may see fit to concede. Vattel, book 2, c. 8, sect. 114. In 
_our country, this authority is primarily in the States where the property 
is situated. : 

This brings us to the consideration of the treaty between the United 
States and the Swiss Confederation, of the 25th of November, 1850. 
11 Stat. 587. The fifth article has been earnestly pressed upon our 
attention, and is the hinge of ‘the controversy between fhe parties. 

The first part of the article is devoted to personal property, and gives 
to the citizens of each country the fullest power touching such property 
belonging to them in the other, including the power to dispose of it as 
the owner may think proper. It then proceeds as follows :— 

‘<The foregoing provisions shall be applicable to real estate situate 
within the States of the American Union, or within the cantons of the 
Swiss Confederation, in which foreigners shall be entitled to hold or 
inherit real estate. 

‘‘But in case real estate situated within the territories of one of the 
contracting parties should fall to a citizen of the other party, who, on 
account of his being an alien, could not be permitted to hold such prop- 
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erty in the State or in the canton in which it may be situated, there 
shall be accorded to the said heir, or other successor, such term as the 
laws of the State or canton will permit to sell such property; he shall 
be at liberty at all times to withdraw and export the proceeds thereof 
without difficulty, and without paying to the government any other 
charges than those which, in a similar case, would be paid by an in- 
habitant of the country in which the real estate may be situated.”’.. . 

It remains to consider the effect of the treaty thus construed upon the 
rights of the parties. 

That the laws of the State, irrespective of the treaty, would put the 
fund into her coffers, is no objection to the right or the remedy claimed 
by the plaintiffs in error. 

The efficacy of the treaty is declared and guaranteed by the Constitu- 
tion of the United States. That instrument took effect on the fourth 
day of March, 1789. In 1796, but a few years later, this court said: ‘‘If 
doubts could exist before the adoption of the present national govern- 
ment, they must be entirely removed by the, sixth article of the Consti- 
tution, which provides that ‘all treaties made or which shall be made 
under the authority of the United States, shall be the supreme law of the 
land, and the judges in every State shall be bound thereby, any thing 
in the Constitution or laws of any State to the contrary notwithstand- 
ing.’ There can be no limitation on the power of the people of the 
United States. By their authority the State Constitutions were made, 
and by their authority the Constitution of the United States was estab- 
lished ; and they had the power to change or abolish the State Constitu- 
tions or to make them yield to the general government and to treaties 
made by their authority. A treaty cannot be the supreme law of the 
land, that is, of all the United States, if any act of a State legislature 
can stand in its way. If the Constitution of a State (which is the funda- 
mental law of the State and paramount to its legislature) must give 
way to a treaty and fall before it, can it be questioned whether the less 
power, an act of the State legislature, must not be prostrate? It is 
the declared will of the people of the United States that every treaty 
made by the authority of the United States shall be superior to the 
Constitution and laws of any individual State, and their will alone is 
to decide. If a law of a State contrary to a treaty is not void, but 
voidable only, by a repeal or nullification by a State legislature, this 
certain consequence follows,—that the will of a small part of the United 
States may control or defeat the will of the whole.’’ Ware v. Hylton, 
3 Dall’ 199° [1796]. 

It will be observed that the treaty-making clause is retroactive as well 
as prospective. The treaty in question, in Ware v. Hylton, was the 
British treaty of 1783, which terminated the war of the American 
Revolution. It was made while the Articles of Confederation subsisted. 
The Constitution, when adopted, applied alike to treaties ‘‘made and 
to be made.”’ 
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We have quoted from the opinion of Mr. Justice Chase in that case, 
not because we concur in every thing said in the extract, but because 
it shows the views of a powerful legal mind at that early period, when 
the debates in the.convention which framed the Constitution must have 
been fresh in the memory of the leading jurists of the country. 

In Chirac v. Chirac, 2 Wheat. 259, it was held by this court that a 
treaty with France gave to her citizens the right to purchase and hold 
land in the United States, removed the incapacity of alienage and placed 
them in precisely the same situation as if they had been citizens of this 
country. The State law was hardly adverted to, and seems not to have 
been considered a factor of any importance in this view of the case. 
The same doctrine was reaffirmed touching this treaty in Carneal v. 
Banks, 10 Wheat. 181, 189, and with respect to the British treaty of 
1794, in Hughes v. Edwards, 9 Wheat. 489. A treaty stipulation may 
be effectual to protect the land of an alien from forfeiture by escheat 
under the laws of a State. Orr v. Hodgeson, 4 Wheat. 453. By the 
British treaty of 1794, ‘‘all impediment of alienage was absolutely lev- 
elled with the ground despite the laws of the States. It is the direct 
constitutional question in its fullest conditions. Yet the Supreme Court 
held that the stipulation was within the constitutional powers of the 
Union. Fairfax’s Devisee v. Hunter’s Lessee, 7 Craneh 627. 

If the national government has not the power to do what is done by 
such treaties, it cannot be done at all, for the States are expressly for- 
bidden to ‘‘enter into any treaty, alliance, or confederation.’’ Const., 
art. 1, sec. 10. 

It must always be borne in mind that the Constitution, laws, and 
treaties of the United States are as much a part of the law of every 
State as its own local laws and constitution. This is a fundamental 
principle in our system of complex national! polity. : 

We have no doubt that this treaty is within the treaty-making power 
conferred by the Constitution. And it is our duty to give it full effect. 


The judgment of the Court of Appeals of Virginia, so far as it con- 
cerns the claim of the plaintiffs in error, will be reversed, and the cause 
remanded for further proceedings in conformity with this opinion; and 
it is so ordered. 


Nore.—In the case of Ware vy. Hylton, which the Court quotes at some length, 
suit was brought by Ware, as administrator of Jones, « British subject, against 
Hylton and others for a debt contracted in 1774, to which the defendants pleaded 
that the debt had been paid into the loan office of Virginia in pursuance of a 
law of that State passed in 1777 sequestering British property and providing that 
such payment, and a receipt therefor, should discharge the debt. The Supreme 
Court beld that the action taken by Virginia as an independent state in 1777 
was consistent with the law of nations and was at the time a. bar to the suit, but 
that Article 4 of the Treaty of Peace of 1783 nullified the law of Virginia, revived 
ths debt and gave a right of recovery against the principal debtor notwithstanding 
the payment previously made under the law of 1777. 
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Are treaties self-executing, without the necessity of legislation by Congress pro- 
viding for their enforcement? In Foster and Elam v. Neilson, 2 Pet. 253, 7 L. Ed. 
415 (1829), involving a suit by the plaintiffs to recover a tract of land claimed 
under a grant made by the Spanish governor of Florida in 1804 within territory 
the title to which was in dispute between the United States and Spain, the former 
asserting that the territory had been ceded by Spain to France in 1800 by the 
Treaty of St. Ildefonso, and therefore passed to the United States by the Louisiana 
Purchase, the Supreme Court held that a question respecting the boundaries of 
nations was ‘‘more a political than a legal question; and in its discussion the courts 
of every country must respect the pronounced will of the legislature,’’ in this 
case as expressed in specific acts of Congress. In answer to the demand that the 
Court should interpret the treaty of 1818 between the United States and Spain by 
which grants of land were to be ‘‘ratified and confirmed to the persons in possession 
of the lands,’’ the Court held that this was the ‘‘language of contract’’ and called 
for an act of the'legislature. ‘‘A treaty is in its nature,’’ said the Court, ‘‘a 
contract between two nations, not a legislative act. It does not generally effect, 
of itself, the object to be accomplished, especially so far as its operation is infra- 
territorial; but is carried into execution by the sovereign power of the respective 
parties to the instrument.’’ 


In the United States a different principle is established. Our Constitution 
declares a treaty to be the law of the land. It is, consequently, to be regarded 
in courts of justice as equivalent to an act of the legislature, whenever it 
operates of itself without the aid of any legislative provision. But when the 
terms of the stipulation import a contract, when either of the parties engages 
to perform a particular act, the treaty addresses itself to the political, not 
the judicial department; and the legislature must execute the contract before 
it can become a rule for the court. 


HEAD MONEY CASES. 
EDYE vy. ROBERTSON. 


CUNARD STEAMSHIP CO. v. ROBERTSON. 
112 U. S. 580, 5 S. Ct. 247, 28 L. Ed. 798 (1884). 


[For the facts of the ease, see ante, p. 133.] 


Mr. Justice MiuuEr delivered the opinion of the court. . . . 

Another objection to the validity of this act of Congress is that it vio- 
lates provisions contained in numerous treaties of our government with 
friendly nations. And several of the articles of these treaties are an- 
nexed to the careful brief of counsel. We are not satisfied that this act 
of Congress violates any of these treaties, on any just construction of 
them. Though laws similar to this have long been enforced by the State 
of New York in the great metropolis of foreign trade, where four-fifths 
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of: these passengers have been landed, no complaint has been made by 
any foreign nation to ours, of the violation of treaty obligations by the 
enforcement of those laws. 

But we do not place the defence of the act of Congress against this 
objection upon that suggestion. 

We are of opinion that, so far as the provisions in that act may be 
found to be in conflict with any treaty with a foreign nation, they must 
prevail in all the judicial courts of this country. We had supposed that 
the question here raised was set at rest in this court by the decision in 
the case of The Cherokee Tobacco, 11 Wall. 616. It is true, as suggested 
by counsel, that three judges of the court did not sit in the case, and two 
others dissented. But six judges took part in the decision, and the two 
who dissented placed that dissent upon the ground that Congress did 
not intend that the tax on tobacco should extend to the Cherokee tribe. 
They referred to the existence of the treaty which would be violated if 
the statute was so construed as persuasive against such a construction, 
but they nowhere intimated that, if the statute was correctly construed 
by the court, it was void because it conflicted with the treaty, which they 
would have done if they had held that view. On the point now in con- 
troversy it was therefore the opinion of all the judges who heard the 
ease. See United States v. McBratney, 104 U. S. 621-3. 

The precise question involved here, namely, a supposed conflict be- 
tween an act of Congress, imposing a customs duty, and a treaty with 
Russia on that subject, in force when the act was passed, came before 
the Cireuit Court for the District of Massachusetts in 1855. It received 
the consideration of that eminent jurist, Mr. Justice Curtis of this court, 
who in a very learned opinion exhausted the sources of argument on 
the subject, holding that if there were such conflict the act of Congress 
must prevail in a judicial forum. Taylor v. Morton, 2 Curtis, 454. And 
Mr. Justice Field, in a very recent case in the Ninth Circuit, that of 
Ah Lung, 18 Fed. Rep. 28, on a writ of habeas corpus, has delivered an 
opinion sustaining the same doctrine in reference to a statute regulating 
the immigration of Chinamen into this country. : 

It is very difficult to understand how any different doctrine can be 
sustained. 

A treaty is primarily a compact between independent nations. It 
depends for the enforcement of its provisions on the interest and the 
honor of the governments which are parties to it. If these fail, its in- 
fraction becomes the subject of international negotiations and reclama- 
tions, so far as the injured party chooses to seek redress, which may in 
the end be enforced by actual war. It is obvious that with all this the 
judicial courts have nothing to do and can give no redress. But a 
treaty may also contain provisions which confer certain rights upon 
the citizens or subjects of one of the nations residing in the territorial 
limits of the other, which partake of the nature of municipal law, and 
which are capable of enforcement as between private parties in the 
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courts of the country. An illustration of this character is found in 
treaties, which regulate the mutual rights of citizens and subjects of 
the contracting nations in regard to rights of property by descent or 
inheritance, when the individuals concerned are aliens. The Constitu- 
tion of the United States places such provisions as these in the same 
category as other laws of Congress by its declaration that ‘‘this Consti- 
tution and the laws made in pursuance thereof, and all treaties made or 
which shall be made under authority of the United States, shall be the 
supreme law of the land.’’ A treaty, then, is a law of the land as an 
act of Congress is, whenever its provisions prescribe a rule by which the 
rights of the private citizen or subject may be determined. And when 
such rights are of a nature to be enforced in a court of justice, that 
court resorts to the treaty for a rule of decision for the case before it as 
it would to a statute. 

But even in this aspect of the case there is nothing in this law which 
makes it irrepealable or unchangeable. The Constitution gives it no 
superiority over an act of Congress in this respect, which may be re- 
pealed or modified by an act of a later date. Nor is there anything in 
its essential character, or in the branches of the government by which 
the treaty is made, which gives it this superior sanctity. 

A treaty is made by the President and the Senate. Statutes are made 
by the President, the Senate, and the House of Representatives. The 
addition of the latter body to the other two in making a law certainly 
does not render it less entitled to respect in the matter of its repeal 
or modification than a treaty made by the other two. If there be any 
difference in this regard, it would seem to be in favor of an act in 
which all three of the bodies participate. And such is, in fact, the ease 
in a declaration of war, which must be made by' Congress, and which, 
when made, usually suspends or destroys existing treaties between the 
nations thus at war. : 

In short, we are of opinion that, so far as a treaty made by the United 
States with any foreign nation can become the subject of judicial cog- 
nizance in the courts of this country, it is subject to such acts as Con- 
gress may pass for its enforcement, modification, or repeal. . . . 

The judgment of the Circuit Court in all the cases is affirmed. 


Note.—The doctrine of the Supreme Court that ‘‘treaties are to be liberally 
construed, so as to effect the apparent intention of the parties,’’ is illustrated in 
Tucker v. Alexandroff, 183 U. S. 424, 22 S. Ct. 195, 46 L. Ed. 264 (1902), and 
more recently in Nielsen vy. Johnson, 279 U. 8. 47, 49 S. Ct. 223, 73 L. Ed. 607 
(1929). See, on this point, Fenwick, Cases on International Law, Chap. XV, B. 
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MISSOURI v. HOLLAND. 
252 U. S. 416, 40 8. Ct. 382, 64 L. Ed. 641 (1920). 


Appeal from the District Court of the United States for the Western 
District of Missouri. . 


Mr. Justice HotmeEs delivered the opinion of the court. 

This is a bill in equity brought by the State of Missouri to prevent 
a game warden of the United States [R. P. Holland] from attempting 
to enforce the Migratory Bird Treaty Act of July 3, 1918, ce. 128, 40 
Stat. 755, and the regulations made by the Secretary of Agriculture in 
pursuance of the same. The ground of the bill is that the statute is an 
unconstitutional interference with the rights reserved to the States by 
the Tenth Amendment, and that the acts of the defendant done and 
threatened under that authority invade the sovereign right of the State 
and contravene its will manifested in statutes. The State also alleges a 
pecuniary interest, as owner of the wild birds within its borders and 
otherwise, admitted by the Government to be sufficient, but it is enough 
that the bill is a reasonable and proper means to assert the alleged quasi 
sovereign rights of a State. . . . A motion to dismiss was sustained by 
the District Court on the ground that the act of Congress is constitu- 
tional. 258 Fed. Rep. 479. . . . The State appeals. 

On December 8, 1916, a treaty between the United States and Great 
Britain was proclaimed by the President. It recited that many species 
of birds in their annual migration traversed certain parts of the United 
States and of Canada, that they were of great value as a source of food 
and in destroying insects injurious to vegetation, but were in danger 
of extermination through lack of adequate protection. It therefore 
provided for specified closed seasons and protection in other forms, and 
agreed that the two powers would take or propose to their law-making 
bedies the necessary measures for carrying the treaty out. 39 Stat. 
1702. The above mentioned Act of July 3, 1918, entitled an act to give 
effect to the convention, prohibited the killing, capturing or selling any 
of the migratory birds included in the terms of the treaty except as 
permitted by regulations compatible with those terms, to be made by 
the Secretary of Agriculture. Regulations were proclaimed on July 81, 
and October 25, 1918. 40 Stat. 1812; 1863. It is unnecessary to go into 
any details, because, as we have said, the question raised is the general 
one whether the treaty and statute are void as an interference with the 
rights reserved to the States. 

To answer this question it is not enough to refer to the Tenth Amend- 
ment, reserving the powers not delegated to the United States, because 
by Article II, § 2, the power to make treaties is delegated expressly, and 
by Article VI treaties made under the authority of the United States, 
along with the Constitution and laws of the United States made in 
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pursuance thereof, are declared the supreme law of the land. If the 
treaty is valid there can be no dispute about the validity of the statute 
under Article I, § 8, as a necessary and proper means to execute the 
powers of the Government. The language of the Constitution as to the 
supremacy of treaties being general, the question before us is narrowed 
to an inquiry into the ground upon which the present supposed excep- 
tion is placed. - 

It is said that a treaty cannot be valid if it infringes the Constitution, 
that there are limits, therefore, to the treaty-making power, and that 
one such limit is that what an act of Congress could not do unaided, in 
derogation of the powers reserved to the States, a treaty cannot do. 
An earlier act of Congress that attempted by itself and not in pursu- 
ance of a treaty to regulate the killing of migratory birds within the 
States had been held bad in the District Court. United States v. 
Shauver, 214 Fed. Rep. 154. United States v. McCullagh, 221 Fed. 
Rep. 288. Those decisions were supported by arguments that migratory 
birds were owned by the States in their sovereign capacity for the bene- 
fit of their people, and that under cases like Geer v. Connecticut, 161 
U. S. 519, this control was one that Congress had no power to displace. 
The same argument is supposed to apply now with equal force. 

Whether the two cases cited were decided rightly or not they cannot 
be accepted as a test of the treaty power. Acts of Congress are the su- 
preme law of the land only when made in pursuance of the Constitu- 
tion, while treaties are declared to be so when made under the authority 
of the United States. It is open to question whether the authority of 
the United States means more than the formal acts prescribed to make 
the convention. We do not mean ‘to imply that there are no qualifica- 
tions to the treaty-making power; but they must be ascertained in a 
different way. It is obvious that there may be matters of the sharpest 
exigency for the national well being that an act of Congress could not 
deal with but that a treaty followed by such an act could, and it is not 
lightly to be assumed that, in matters requiring national action, ‘‘a 
power which must belong to and somewhere reside in every civilized 
government”’ is not to be found. Andrews v. Andrews, 188 U. S. 14, 33. 
What was said in that case with regard to the powers of the States 
applies with equal force to the powers of the nation in eases where the 
States individually are incompetent to act. We are not yet discussing 
the particular case before us but only are considering the validity of 
the test proposed. With regard to that we may add that when we are 
dealing with words that also are a constituent act, like the Constitution 
of the United States, we must realize that they have called into life a 
being the development of which could not have been foreseen completely 
by the most gifted of its begetters. It was enough for them to realize 
or to hope that they had created an organism; it has taken a century 
and has cost their successors much sweat and blood to prove that they 
created a nation. The case before us must, be considered in the light 
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of our whole experience and not merely in that of what was said a 
hundred years ago. The treaty in question does not contravene any 
prohibitory words to be found in the Constitution. The only question 
is whether it is forbidden by some invisible radiation from the general 
terms of the Tenth Amendment. We must.consider what this country 
has become in deciding what that Amendment has reserved. 

The State as we have intimated founds its claim of exclusive author- 
ity upon an assertion of title to migratory birds, an assertion that is 
embodied in statute. No doubt it is true that as between a State and 
its inhabitants the State may regulate the killing and sale of such birds, 
but it does not follow that its authority is exclusive of paramount 
powers. To put the claim of the State upon title is to lean upon a 
slender reed. Wild birds are not in the possession of anyone; and 
possession is the beginning of ownership. The whole foundation of the 
State’s rights is the presence within their jurisdiction of birds that 
yesterday had not arrived, tomorrow may be in another State and in 
a week a thousand miles away. If we are to be accurate we cannot put 
the ease of the State upon higher ground than that the treaty deals 
with creatures that for the moment are within the State borders, that 
it must be carried out by officers of the United States within the same 
territory, and that but for the treaty the State would be free to regulate 
this subject itself. : 

As most of the laws of the United States are carried out within the 
States and as many of them deal with matters which in the silence of 
such laws the State might regulate, such general grounds are not enough 
to support Missouri’s claim. Valid treaties of course ‘‘are as binding 
within the territorial limits of the States as they are elsewhere through- 
out the dominion of the United States:’? Baldwin v. Franks, 120 U. S. 
678, 683. No doubt the great body of private relations usually fall 
within the control of the State, hut a treaty may override its power. 
We do not have to invoke the later developments of constitutional law 
for this proposition; it was recognized as early as Hopkirk v. Bell, 3 
Cranch 454, with regard to statutes of limitation, and even earlier, as 
to confiscation, in Ware v. Hylton, 3 Dall. 199. It was assumed by Chief 
Justice Marshall with regard to the escheat of land to the State in 
Chirac v. Chirac, 2 Wheat. 259, 275. . . . So as to a limited juris- 
diction of foreign consuls within a State. Wildenhus’s Case, 120 U. S. 1. 

_ Further illustration seems unnecessary, and it only remains to 
consider the application of established rules to the present case. 

Here a national interest of very nearly the first magnitude is involved. 
It can be protected only by national action in concert with that of 
another power. The subject-matter is only transitorily within the 
State and has no permanent habitat therein. But for the treaty and the 
statute there soon might be no birds for any powers to deal with. We 
see nothing in the Constitution that compels the Government to sit by 
while a food supply is cut off and the protectors of our forests and our 
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crops are destroyed. It is not sufficient to rely upon the States. The 

reliance is vain, and were it otherwise, the question is whether the 

United States is forbidden to act. We are of opinion that the treaty 

and statute must be upheld. Carey v. South Dakota, 250 U. S. 118. 
Decree affirmed. 


Mr. Justice VAN DevanTer and Mr. Justice Pirney dissent. 


Norz.—Are there limitations on the treaty-making power? Is the power restricted 
by the reserved rights of the States under the Tenth Amendment? Would a treaty 
be binding if it made provision for something explicitly forbidden by the Constitu- 
tion? The decision in Missouri v. Holland gave new impetus to the discussion 
of these and related questions. See Willoughby, Constitutional Law, I, Chap. 
XXXVI; F. R. Black, Missouri v. Holland—A Judicial Mile Point on the Road 
to Absolutism, 25 Ill. L. Rev, 911 (1931). 

On the subject of the treaty-making power in general, see Corwin, National 
Supremacy: Treaty Power v. State Power (1913) ; Sutherland, Constitutional Power 
and World Affairs (1919). 


G. Extradition of Fugitive Criminals 


VALENTINE v. UNITED STATES EX REL. NEIDECKER. 
299 U. S. 5, 57 S. Ct. 100, 81 L. Ed. 5 (1936). 


On Writs of Certiorari to the United States Cireuit Court of Appeals 
for the Second Circuit. 


Mr. Cuter Justice Hueues delivered the opinion of the court. 

Respondents [B. C. Neidecker et al.] sued out writs of habeas corpus 
to prevent their extradition to France under the Treaty of 1909. 37 
Stat. 1526. They are native-born citizens of the United States and are 
charged with the commission of crimes in France which are among the 
extraditable offenses specified in the treaty. Having fied to the United 
States, they were arrested in New York City, on the request of the 
French authorities, under a preliminary warrant issued by a United 
States Commissioner and were held for extradition proceedings. By the 
writs of habeas corpus the jurisdiction of the Commissioner [L. J. Val- 
entine] was challenged upon the ground that because the treaty ex- 
cepted citizens of the United States, the President had no constitutional 
authority to surrender the respondents to the French Republic. 

The controlling provisions of the treaty are as follows: 

‘Article I. The Government of the United States and the Govern- 
ment of France mutually agree to deliver up persons who, having been 
charged with or convicted of any of the crimes or offences specified in 
the following article, committed within the jurisdictionsof one of the 
contracting Parties, shall seek an asylum or be found within the terri- 
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tories of the other: Provided That this shall only be done upon such 
evidence of criminality as, according to the laws of the place where 
the fugitive or person so charged shall be found, would justify his or 
her apprehension and commitment for trial if the crime or offence had 
been there committed. 


‘* Article V. Neither of the contracting Parties shall be bound to de- 
liver up its own citizens or subjects under the stipulations of this con- 
vention.’’ 

The Circuit Court of Appeals, reversing the orders of the District 
Judge, sustained the contention of the respondents and directed their 
- discharge. 81 F. (2d) 32. This Court granted certiorari. 298 U. S. 647. 

First. The question is not one of policy, but of legal authority. The 
United States has favored the extradition of nationals of the asylum 
state and has sought—frequently without success—to negotiate treaties 
of extrddition including them. Several of our treaties have made no 
exception of nationals. This is true of the treaties with Great Britain 
from the beginning, of the treaty with France of 1843, and of that with 
Italy of 1868. Charlton v. Kelly, 229 U. S. 447, 467. Where treaties 
have provided for the extradition of persons without exception, the 
United States has always construed its obligation as embracing its citi- 
zens. Id., p. 468. In the opinion in Charlton v. Kelly we alluded to the 
fact that it had ‘‘come to be the practice with a preponderant number 
of nations to refuse to.deliver its citizens’’ and it was observed that this 
exception was of modern origin. The beginning of the exemption was 
traced to the practice between France and the Low Countries in the 
eighteenth century. And we found that owing ‘‘to the existence in the 
municipal law of many nations of provisions prohibiting the extradition 
of citizens, the United States has in several of its extradition treaties 
clauses exempting citizens from their obligation.’’ -Accordingly we di- 
vided the treaties in force into two classes, ‘“‘those which expressly ex- 
empt citizens and those which do not.’’ Id., pp. 466, 467. 

The effect of the exception of citizens in the treaty with France of. 
1909—now under consideration—must be determined in the light of the 
principles which inhere in our constitutional system. The desirability— 
frequently asserted by the representatives of our Government and dem- 
onstrated by their arguments and the discussions of jurists—of provid- 
ing for the extradition of nationals of the asylum state is not a substitute 
for constitutional authority. The surrender of its citizens by the Gov- 
ernment of the United States must find its sanction in our law. 

It cannot be doubted that the power to provide for extradition is a 
national power; it pertains to the national government and not to the 
States. United States v. Rauscher, 119 U. S. 407, 412-414. But, albeit 
a national power, it is not confided to the Executive in the absence of 
treaty or legislative provision. At the very beginning, Mr. Jefferson, 
as Secretary of State, advised the President: ‘‘The laws of the United 
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States, like those of England, receive every fugitive, and no authority 
has been given to their Executives to deliver them up.’’ As stated by 
John Bassett Moore in his treatise on Extradition—summarizing the 
precedents—‘‘the general opinion has been, and practice has been in 
accordance with it, that in the absence of a conventional or legislative 
provision, there is no authority vested in any department of the govern- 
ment to seize a fugitive criminal and surrender him to a foreign power.”’ 
Counsel for the petitioners do not challenge the soundness of this gen- 
eral opinion and practice. It rests upon the fundamental consideration 
that the Constitution creates no executive prerogative to dispose of the 
liberty of the individual. Proceedings against him must be authorized by 
law. There is no executive discretion to surrender him to a foreign gov- 
ernment, unless that discretion is granted by law. It necessarily follows 
that as the legal authority does not exist save as it is given by act of 
Congress or by the terms of a treaty, it is not enough that statute or 
treaty does not deny the power to surrender. It must be found that stat- 
ute or treaty confers the power. 

Second. Whatever may be the power of the Congress to provide for 
extradition independent of treaty, that power has not been exercised 
save in relation to a foreign country or territory ‘‘oceupied by or under 
the control of the United States.’’ Act of June 6, 1900, ec. 793, 31 Stat. 
656; 18 U..S. C. 652. See Neely v. Henkel, 180 U. S. 109, 122. Aside 
from that limited provision, the Act of Congress relating to extradition 
simply defines the procedure to carry out an existing extradition treaty 
or convention. 

The provision is that—‘‘ Whenever there is a treaty or convention for 
extradition between the Government of the United States and any for- 
eign government’’—a proceeding may be instituted to procure the sur- 
render of a person charged with the commission of a crime specified in 
the treaty or convention. Upon the apprehension of the accused, he is 
entitled to a hearing and, upon evidence deemed to be sufficient to sus- 
tain the charge ‘‘under the provisions of the proper treaty or conven- 
tion,’’ the charge with the evidence is to be certified to the Secretary of 
State to the end that a warrant may issue upon the requisition of the 
proper authorities of such foreign government, ‘‘for the surrender of 
such person, according to the stipulations of the treaty or convention.’’ 
R. 8. 5270; 18 U.S. C. 651. . 

It is ented: that the Act does not attempt to confer power upon the 
Executive to surrender any person, much less a citizen of the United 
States, to a foreign government where an extradition treaty or conven- 
tion does not provide for such surrender. The question then, is the nar- 
row one whether the power to surrender the respondents in this instance 
is conferred by the treaty itself. 

Third. It is a familiar rule that the obligations of treaties should be 
liberally construed so as to give effect to the apparent intention of the 
parties. Tucker v. Alexandroff, 183 U. S. 424, 437; Jordan v. ‘Tashiro, 
278 U. S. 123, 127; Factor v. Laubenheimer, 290 U. S. 276, 293, 294. 
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But, in this instance, there is no question for construction so far as the 
obligations of the treaty are concerned. The treaty is explicit in the de- 
nial of any obligation te surrender citizens of the asylum state— 
‘“Neither of the contracting Parties shall be bound to deliver up its own 
citizens.’’ 

Does the treaty, while denying an obligation in such case, contain a 
grant of power to surrender a citizen of the United States in the discre- 
tion of the Executive? : 

Obviously the treaty contains no express grant of the power now in- 
voked. Petitioners point to Article I which states that the two govern- 
ments ‘‘mutually agree to deliver up persons’’ who are charged with any 
of the specified offenses. Petitioners urge that the word ‘‘persons’’ in- 
cludes citizens of the asylum state as well as all others. But Article I is 
the agreement to deliver. It imposes the obligation of that agreement. 
Article I does not purport to grant any power to surrender save as the 
power is related to and derived from that obligation. The word ‘‘per- 
sons’’ in Article I describes those who fall within the agreement and with 
respect to whom the obligation is assumed. As Article V provides that 
there shall be no obligation on the part of either party to deliver up its 
own citizens, the latter are necessarily excepted from the agreement in 
Article I and from the ‘‘persons’’ there described. The fact that the 
exception is contained in a separate article does not alter its effect. That 
effect is precisely the same as though Article I had read that the two gov- 
ernments ‘‘mutually agree to deliver up persons except its own citizens 
or subjects. ’’ 

May a grant to the Executive of discretionary power to surrender citi- 

zens of the United States be implied? Petitioners seek to find ground 
for this implication by comparing the expression in Article V ‘‘Neither 
of the contracting parties shall be bound,’’ in relation to the surrender 
of citizens, with the phrase in Article VI that ‘‘A fugitive criminal shall 
not be surrendered”’ if the offense charged is of a political character, and 
the clause in Article VIII that extradition ‘‘shall not be granted’’ where 
prosecution is barred by limitation according to the laws of the asylum 
country. This difference in the phrasing of denials of obligation would 
be at the best an extremely tenuous basis for implying a power which in 
order to exist must be affirmatively granted. Of far greater significance 
is the fact that a familiar clause—found in several of our treaties— 
which qualifies the exception of citizens by expressly conferring discre- 
tionary power to surrender them was omitted in the treaty with France. 

The treaty with Japan of 1886 provided in Article VII— 

‘‘Neither of the contracting parties shall be bound to deliver up its 
own citizens or subjects under the stipulations of this convention, but, 
they shall have the power to deliver them up if in their discretion it be 
deemed proper to do so.”’ 

A similar provision is found in the extradition treaties with the 
Argentine Republic, of 1896, and with the Orange Free State, of 1896. 
The treaties with Mexico, of 1899, with Guatemala, of 1903, with Nicara- 
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gua, of 1905, and with Uruguay, of 1905, expressly lodge the discretion- 
ary power with the ‘‘executive authority.’’? Thus in the treaty with 
Mexico of 1899 we find the following article (Art. IV): 

‘‘Neither of the contracting parties shall be bound to deliver up its 
own citizens under the stipulations of this convention, but the executive 
authority of each shall have the power to deliver them up, if, in its dis- 
cretion, it be deemed proper to do so.”’ 

We must assume that the representatives of the United States had 
these clauses before them when they negotiated the treaty with France 
and that the omission was deliberate. And the fact that our Government 
had favored extradition treaties without excepting citizens puts the 
omission of the qualifying grant of discretionary power in a strong light. 

Historical background and administrative practice furnish no warrant 
for reading into the treaty with France a grant which the parties failed 
to insert. History and practice not only do not support, but they rather 
negative, the claim of an implied discretionary power. ‘ 

The question was elaborately considered in the case of Trimble in 1884. 
He was an American citizen whose extradition was demanded by the 
Mexican Government. Our Government refused surrender. Mr. Fre- 
linghuysen, Secretary of State, took the ground that as the treaty nega- 
tived the obligation to surrender, the President was not invested with le- 
gal authority to act. While it is true that Secretary Frelinghuysen later 
concluded that the question was of such importance that it should receive 
judicial determination, the view he entertained as to the President’s lack 
of power was cogently stated. Referring to that view, Mr. Moore adds: 
‘‘To this position the government of the United States has adhered’’ 
[Moore on Extradition, vol. I, p. 167] 

[Later executive decisions supporting the Trimble case are cited.] 

In this situation, the question of the construction of the treaty with 
Mexico came hefore the District Court of the United States for the West- 
ern District of Texas in 1891. Mrs. McCabe, an American citizen who 
was held for extradition proceedings on the charge that she had commit- 
ted the crime of murder in Mexico, sued out a writ of habeas corpus. In 
an elaborate opinion reviewing the precedents, Judge Maxey ruled that 
there was no authority to surrender and directed her discharge from cus- 
tody. Ex parte McCabe, supra [4 Fed. 363]. The case was not appealed. 

In the light of this concurrence of administrative and judicial views a 
new extradition treaty with Mexico was negotiated (1899). That treaty, 
as we have seen, repeated the exception with respect to citizens but, fol- 
- lowing the precedent of the treaties with Japan, the Argentine Republic 
and the Orange Free State, added the qualifying words ‘‘but the execu- 
tive authority of each shall have the power to deliver them up, if, in its 
discretion, it be deemed proper to do so.’’ And the same qualification 
was inserted in the later treaties above mentioned. 

The treaty with France of 1843 made no creeper of citizens. 
France, however, refused to recognize an obligation under that treaty to 
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surrender her citizens. In inserting the exception in the new treaty, a 
clause was chosen under which Secretaries of State and a federal court 
had held that the President had no discretionary power to surrender citi- 
zens of this country. Notwithstanding this, that excepting clause was in- 
serted without qualification, and a familiar clause granting a discretion- 
ary power was omitted. No provision was inserted to confer such a 
power. It was upon that basis that the treaty was negotiated and rati- 
fied. In these circumstances we know of no rule of construction which 
would permit us to supply the omission. 

Applying, as we must, our own law in determining the authority of 
the President, we are constrained to hold that his power, in the absence 
of statute conferring an independent power, must be found in the terms 
of the treaty and that, as the treaty with France fails to grant the neces- 
sary authority, the President is without power to surrender the respond- 
ents. = 

However regrettable such a lack of authority may be, the remedy lies 
with the Congress, or with the treaty-making power wherever the parties 
are willing to provide for the surrender of citizens, and not with the 
courts. 

The decree of the Circuit Court of Appeals is affirmed. 


Notre.—For comment on the instant ease, see A. K. Kuhn, Extradition from the 
United States of American Citizens Under Existing Treaties, 31 Am. Jour. Int. Law, 
476 (1937). 


CHAPTER X 
JURISDICTION OF THE FEDERAL COURTS 
A. What is a ‘‘case’’ or ‘‘controversy’’? 


UNITED STATES v. EVANS. 
213 U. §. 297, 29 S. Ct. 507, 53 L. Ed. 803 (1909). 


Certiorari to the Court of Appeals of the District of Columbia. 


Mr. Curer Justice FULLER delivered the opinion of the court. 

Appellees [C. R. Evans and another] were tried under an indictment 
for murder in the Supreme Court of the District of Columbia on Febru- 
ary 1, 1907, and found not guilty. The United States appealed to the 
Court of Appeals of the District, and assigned error on exceptions taken 
during the trial to the exclusion of certain evidence. This right to ap- 
peal was claimed under § 935 of the code, which reads as follows :— 

‘‘In all criminal prosecutions the United States or the District of 
Columbia, as the case may be, shall have the same right of appeal as 
is given to the defendant, including the right to a bill of exceptions; 
provided, that if on such appeal it shall be found that there was error 
in the rulings of the court during the trial, a verdict in favor of the 
defendant shall not be set aside.’ 

The appeal was dismissed for want of jurisdiction, and the case 
brought here on certiorari. . . 

By the constitutions of several of the States the justices of the highest 
judicial tribunals are obliged to give their opinions on important ques- 
tions of law upon solemn occasions, when required by either branch of 
the legislature, or the governor or governor and council, and there are 
many interesting discussions in the state reports, as well as in articles 
by the law writers, in respect of such a provision. 

But no such requirement obtains in federal jurisprudence. 

Such a provision was suggested in the Federal Constitutional Con- 
vention, but disappeared in the Committee on Detail. 

In 1793 President Washington sought to take the opinion of the 
judges of the Supreme Court of the United States as to various ques- 
tions arising under our treaties with France, but they declined to re- 
spond. Marshall thus speaks of the matter in his Life of Washington :— 

‘‘About this time it is probable that the difficulties felt by the judges 
of the Supreme Court in expressing their sentiments on the points 
referred to them were communicated to the Executive. Considering 
themselves as merely constituting a legal tribunal for the decision of 
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controversies brought before them in legal form, these gentlemen deemed 
it improper to enter the field of politics by declaring their opinion on 
questions not growing out of the case before them.’’ Story'on the Con- 
stitution, § 1571. 

It was long ago held by this court that the discharge of such a fune- 
tion was not an exercise of judicial power. United States v. Ferreira, 
13 How. 40, note on page 52; Hayburn’s Case, 2 Dall. 409; see note, 
pp. 410, 411, 412, 413, 414. And that ruling sustains the conclusion of 
the Court of Appeals, in the matter of the construction of this act to 
which the opinion is confined. 

Writ of certiorari quashed. 


NASHVILLE, C. & ST. L. RY. v. WALLACE. 
288 U. S. 249, 53 S. Ct. 345, 77 L. Ed. 730. (1933). 
Appeal from the Supreme Court of the State of Tennessee. 


Mr. JusTicE STone delivered the opinion of the court. 

Appellant [N. C. & St. L. Ry.] brought suit in the Chancery Court of 
Davidson county, Tenn., under the Uniform Declaratory Judgments Act 
of that state, chapter 29, Tennessee Public Acts 1923, to secure a ju- 
dicial declaration that a state excise tax levied [by R. C. Wallace, eomp- 
troller of the treasury] on the storage of gasoline, chapter 58, ‘T'en- 
nessee Public Acts 1923, as amended by chapter 67, Tennessee Public 
Acts 1925, is, as applied to appellant, invalid under the commerce clause 
and the Fourteenth Amendment of the Federal Constitution. A decree 
for appellees was affirmed by the Supreme Court of the state, and the case 
comes here on appeal. 

After the jurisdictional statement . . . was submitted, this Court, 
in ordering the cause set down for argument, invited the attention of 
counsel to the question ‘‘whether a case or controversy is presented, in 
view of the nature of the proceedings in the state courts.’’ This pre- 
liminary question, which has been elaborately briefed and argued, must 
first be considered, for the judicial power with which this Court is in- 
vested by article 3, § 1, of the Constitution, extends by article 3, § 2, 
only to ‘‘cases’’.and ‘‘controversies’’; if no ‘‘case’’ or ‘‘controversy’’ 
is presented for decision, we are without power to review the decrec 
of the court below. Muskrat v. United States, 219 U. S. 346, 31 S. Ct. 
250, 55 L. Ed. 246. 

In determining whether this litigation presents a case within the ap- 
pellate jurisdiction of this Court, we are concerned, not with form, but 
with substance. . . . Hence, we look not to the label which the Legis- 
lature has attached to the procedure followed in the state courts, or to 
the description of the judgment which is brought here for review, in 
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popular parlance, as ‘‘declaratory,’’ but to the nature of the proceeding 
whieh the statute authorizes, and the effect of the judgment rendered 
upon the rights which the appellant asserts. 

Section 1 of the Tennessee Declaratory Judgments Act confers juris- 
diction on courts of record ‘‘to declare rights . . . whether or not 
further relief is or could be claimed’’ and provides that ‘‘no action or 
proceeding shall be open to objection on the ground that a declaratory 
judgment or decree is prayed for. The declaration may be either affirma- 
tive or negative in form and effect; and such declan nes shall have the 
foree and effect of a final judgment or decree.’ 

This statute has often been considered by the atlas court of Ten- 
nessee, which has consistently held that its provisions may only be in- 
voked when the complainant asserts rights which are challenged by the 
defendant, and presents for decision an actual controversy to which he 
is a party, capable of final adjudication by the judgment or decree to be 
rendered. 

Proceeding: in accordance with this statute, appellant filed its bill of 
complaint in the state chancery court, joing as defendants the appel- 
lees, the Attorney General and the state officials charged with the duty of 
collecting the gasoline privilege tax imposed by the Tennessee statute. 
The complaint alleged that appellant is engaged in purchasing gasoline 
outside the state, which it stores within the state pending its use within 
and without the state in the conduct of appellant’s business as an inter- 
state rail carrier; that appellees assert that the statute taxes the privilege 
of storing gasoline within the state and is applicable to appellant; that 
they have demanded payment of the tax in a specified amount and have 
determined to enforce their demand; and that, under the circumstances 
alleged, the statute as applied to appellant is invalid under the com- 
merce clause and the Fourteenth Amendment. The relief prayed was 
that the Taxing Act be declared unconstitutional as applied to appellant. 


That the issues thus raised and judicially determined would constitute 
a case or controversy if raised and decided in a suit brought by the tax- 
payer to enjoin collection of the tax cannot be questioned. . . . Thus 
the narrow question presented for determination is whether the contro- 
versy before us, which would be justiciable in this Court if presented in 
a suit for injunction, is any the less so because through a modified proce- 
dure appellant has been permitted to present it in the state courts, with- 
out praying for an injunction or alleging that irreparable injury will re- 
sult from the collection of the tax. 

While the ordinary course of judicial procedure results in a sudieient 
requiring an award of process or execution to carry it into effect, such re- 
lief is not an indispensable adjunct to the exercise of the judicial func- 
tion. Fidelity National Bank & Trust Co. v. Swope, supra, 274 U. S. 
132, 47 S. Ct. 511, 71 L. Ed. 959. This court has often exerted its judi- 
cial power to adjudicate boundaries between states, although it gave no 
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injunction or other relief beyond the determination of the legal rights 
which were the subject of controversy between the parties, Louisiana v. 
Mississippi, 202 U. S. 1, 26 S. Ct. 408, 50 L. Ed. 913; Arkansas v. ‘Ten- 
nessee, 246 U. S. 158, 38 S. Ct. 301, 62 L. Ed. 638, L. R. A. 1918D, 258; 
Georgia v. South Carolina, 257 U. 8S. 516, 42 8. Ct. 173, 66 L. Ed. 347; 
Oklahoma v. Texas, 272 U. S. 21, 47 8S. Ct. 9, 71 L. Ed. 145; Michigan 
v. Wisconsin, 272 U. S. 398, 47 S. Ct. 114, 74 L. Ed. 315, and to review 
judgments of the Court of Claims, although no process issues against 
the government, United States v. Jones, 119 U. S. 477, 7 S. Ct. 283, 30 
L. Ed. 440. 

The issues raised here are the same as those which under old forms 
of procedure could be raised only in a suit for an injunction or one to 
recover the tax after its payment. But the Constitution does not re- 
quire that the case or controversy should be presented by traditional 
forms of procedure, invoking only traditional remedies. The judiciary 
clause of the Constitution defined and limited judicial power, not the 
particular method by which that power might be invoked. It did not 
crystallize into changeless form the procedure of 1789 as the only pos- 
sible means for presenting a case or controversy otherwise cognizable by 


_ the federal courts. Whenever the judicial power is invoked to review a_ 


judgment of a state court, the ultimate constitutional purpose is the 
protection, by the exercise of the judicial function, of mghts arising un- 
der the Constitution and laws of the United States. The states are 
left free to reguiate their own judicial procedure. Hence changes merely 
in the form or method of procedure by which federal rights are brought 
to final adjudication in the state courts are not enough to preclude re- 
view of the adjudication by this Court, so long as the case retains the 
essentials of an adversary proceeding, involving a real, not a hypotheti- 
cal, controversy, which is finally determined by the judgment below. 
[The court then proceeded to hold that the statute, the constitution- 
ality of which was contested, and which levied a tax upon the storage 
of gasoline and upon the withdrawal of gasoline from storage, was not 
unconstitutional as applied to the railroad company which was engaged 
in bringing gasoline into the state from without, storing it in tanks 
and subsequently withdrawing it for use partly in intrastate, and partly 
in interstate, operations. | 
Affirmed. 


_Nore.—The procedure authorized by this statute has been extensively adopted 
both in this country and abroad. The uniform act is in force in a number of 
States and in Puerto Rico, and similar statutes have been enacted in other States, 
Hawaii, and the Philippines. Jor a discussion of the history of this procedural 
device in France, Germany, Spain, Spanish America, Scotland, England, and India, 
as well as in the United States, and the types of controversies in which it has boen 
invoked, see Borchard, Declaratory Judgments (2 ed. 1941); The Declaratory 
Judgment—A Needed Procedural Reform, 28 Yale L. J. 1, 105; Judicial Relief 
from Peril and Insecurity, 45 Harv. L. Rev. 793, 806; The Constitutionality of 
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Declaratory Judgments, 31 Colum. L, Rev. 561. The Federal Declaratory Judgments 
Act of 1934 (48 Stat. 955), providing for declaratory judgments except with respect 
to federal taxes, is discussed in 49 Harv. L. Rev. 137, and by E. M. Borchard in 
21 Va. L. Rev. 34. 


EX PARTE LEVITT. 
302 U. S. 633, 58 S: Ct.,1, 82 L. Ed. 493 (1937). 


Motion for leave to file a petition for an order requiring Mr. Justice 
Black to show cause why he should be permitted to serve as an Associate 
Justice of this Court. Motion denied. 


Pre CuriAM. 

The grounds of this motion are that the appointment of Mr. Justice 
Black by the President and the confirmation thereof by the Senate of the 
United States were null and void by reason of his ineligibility under 
Article 1, Section 6, clause 2, of the Constitution of the United States, 
and because there was no vacancy for which the appointment could law- 
fully be made. The motion papers disclose no interest upon the part of 
the petitioner other than that of a citizen and a member of the bar of this 
Court. That is insufficient. It is an established principle that to entitle 
a‘private individual to invoke the judicial power to determine the valid- 
ity of executive or legislative action he must show that he has sustained 
or is immediately in danger of sustaining a direct injury as the result of 
that action and it is not sufficient that he has merely a general interest 
common to all members of the public. 


B. Jurisdiction Based Upon the Nature of the Controversy 


MARTIN [FAIRFAX’S DEVISEE] v. HUNTER’S LESSEE. 


1 Wheat. 304, 4 L. Ed. 97 (1816). 


Writ of error to the Court of Appeals of the State of Virginia. 

[In an earlier case, Fairfax’s Devjsee v. Hunter’s Lessee, 7 Cranch 603, 
3 I. Ed. 603 (1818), the lessee of one David Hunter brought suit for 
ejectment against Denny Martin, later Denny Fairfax, claiming title to 
certain lands in the Northern Neck of Virginia by grant from the 
Commonwealth pursuant to acts of the Virginia Assembly providing for 
the escheat of land belonging to alien enemies. Martin, a native born 
British subject, resident in England, claimed title as devisee of Lord 
lairfax, a citizen and inhabitant of Virginia at the time of his death in 
1781. The Supreme Court, reversing the decision of the Court of Appeals 
of Virginia, held that even if the treaty of peace of 1783 failed to protect 
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Martin’s title, the treaty of 1794 did so. This second suit was brought to 
enforce the judgment in the first suit. ] 


Story, J., delivered the opinion of the court. 

This is a writ of error from the court of appeals of Virginia, founded 
upon the refusal of that court to obey the mandate of this court, re- 
quiring the judgment rendered in this very cause, at February term, 
1813, to be carried into due execution. The following is the judgment 
of the court of appeals rendered on the mandate: ‘‘The court is 
unanimously of opinion, that the appellate power of the supreme court 
of the United States does not extend to this court, under a sound con- 
struction of the constitution of the United States; that so much of the 
25th section of the act of congress to establish the judicial courts of 
the United States, as extends the appellate jurisdiction of the supreme 
court to this court, is not in pursuance of the constitution of the 
United States; that the writ of error, in this cause, was improvidently 
allowed, under the authority of that act; that the proceedings thereon 
in the supreme court were coram non judice, in relation to this court, 
and that obedience to its mandate be declined by the court.’’ 

The questions involved in this judgment are of great importance and 
delicacy. Perhaps it is not too much to affirm that, upon their right deci- 
sion, rest some of the most solid principles which have hitherto been sup- 
posed to sustain and protect the constitution itself. The great respecta- 
bility, too, of the court whose decisions we are called upon to review, and 
the entire deference which we entertain for the learning and ability of 
that court, add much to the difficulty of the task which has so unwel- 
comely fallen upon us. It is, however, a source of consolation that we 
have had the assistance of most able and learned arguments to aid our 
inquiries; and that the opinion which is now to be pronounced has been 
weighed with every solicitude to come to a correct result, and matured 
after solemn deliberation. 

Before proceeding to the principal questions, it may not be unfit 
to dispose of some preliminary considerations which have grown out 
of the arguments at the bar. 

The constitution of the United States was ordained and established, 
not by the states in their sovereign capacities, but emphatically, as 
the preamble of the constitution declares, by ‘‘the People of the United 
States.’’ There can be no doubt, that it was competent to the people 
to invest the general government with all the powers which they might 
deem proper and necessary ; to extend or restrain these powers accord- - 
ing to their own good pleasure, and to give them a paramount and 
supreme authority. As little doubt can there be, that-the people had a 
right to prohibit to the states the exercise of any powers which were, 
in their judgment, incompatible with the objects of the general com- 
pact; to make the powers of the state governments, in given cases, sub- 
ordinate to those of the nation, or to reserve to themselves those sover- 
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eign authorities which they might not choose to delegate to either. The 
constitution was not, therefore, necessarily carved out of existing state 
sovereignties, nor a surrender of powers already existing in state in- 
stitutions, for the powers of the states depend upon their own consti- 
tutions; and the people of every state had the right to modify and 
restrain them, according to their own views of policy or principle. On 
the other hand it is perfectly clear that the sovereign powers vested in 
the state governments, by their respective constitutions, remained un- 
altered and unimpaired, except so far as they were granted to the 
government of the United States. These deductions do not rest upon 
general reasoning, plain and obvious as they seem to be. They have 
been positively recognized by one of the articles in amendment of the 
constitution, which declares, that ‘‘the powers not delegated to the 
United States by the constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people.’’ 

The government, then, of the United States, can claim no powers 
which are not granted to it by the constitution, and the powers actually 
granted must be such as are expressly given, or given by necessary im- 
plication. On the other hand, this instrument, like every other grant, is 
to have a reasonable construction, according to the import of its terms; 
and where a power is expressly given, in general terms, it is not to be 
restrained to particular cases, unless that construction grows out of the 
context, expressly, or by necessary implication. The words are to 
be taken in their natural and obvious sense, and not in a sense un- 
reasonably restricted or enlarged. 

The constitution unavoidably deals in general language. It did not 
suit the purposes of the people, in framing this great charter of our 
liberties, to provide for minute specifications of its powers, or to declare 
the means by which those powers should be carried into execution. It 
was. foreseen, that this would be a perilous and difficult, if not an im- 
practicable, task. The instrument ‘was not intended to provide merely 
for the exigencies of a few years, but was to endure through a long 
lapse of ages, the events of which were locked up in the inscrutable 
purposes of Providence. It could not be foreseen, what new changes 
and modifications of power might be indispensable to effectuate the 
general objects of the charter; restrictions and specifications, which at 
the present, might seem salutary, might, in the end, prove the overthrow 
of the system itself. Hence, its powers are expressed in general terms, 
leaving to the legislature, from time to time, to adopt its own means 
to effectuate legitimate objects, and to mould: and model the exercise 
of its powers, as its own wisdom, and the public interests, should re- 
quire. 

With these principles in view, principles in respect to which no 
difference of opinion ought to be indulged, let us now proceed to the 
interpretation of the constitution, so far as regards the great points 
in controversy. 
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The third article of the constitution is that which must principally 
attract our attention. 

This leads us to the consideration of the great question, as to the 
nature and extent of the appellate jurisdiction of the United States. 
We have already seen, that appellate jurisdiction is given by the 
constitution to the supreme court in all cases where it has not original 
jurisdiction, subject, however, to such exceptions and regulations as 
congress may prescribe. It is, therefore, capable of embracing every 
case enumerated in the constitution, which is not exclusively to be 
decided by way of original jurisdiction. But the exercise of appellate 
jurisdiction is far from being limited, by the terms of the constitution, 
to the supreme court. There can be no doubt, that congress may create 
a succession of inferior tribunals, in each of which it may vest appellate 
as well as original jurisdiction. The judicial power is delegated by 
the constitution, in the most general terms, and may, therefore, be 
exercised by congress, under every variety of form of appellate or 
original jurisdiction. And as there is nothing in the constitution 
which restrains or limits this power, it must, therefore, in all other 
cases, subsist in the utmost latitude of which, in its own nature, it is 
susceptible. 

As, then, by the terms of the constitution, the appellate jurisdiction 
is not limited as to the supreme court, and as to this court, it may 
be exercised in all other cases than those of which it has original 
cognizance, what is there to restrain its exercise over state tribunals, 
in the enumerated cases? The appellate power is not limited by the 
terms of the third article to any particular courts. The words are, 
‘‘the judicial power (which includes appellate power) shall extend 
to all cases,’’ &¢., and ‘‘in all other cases before mentioned the supreme 
court shall have appellate jurisdiction.’’ It is the case, then, and 
not the court, that gives the jurisdiction. If the judicial power extends 
to the case, it will be in vain to search in the letter of the constitution 
for any qualifications as to the tribunal where it depends. It is ineum- 
bent, then, upon those who assert such a qualification, to show its 
existence, by necessary implication. If the text be clear and distinct, 
no restriction upon its plain and obvious import ought to be admitted, 
unless the inference be irresistible. 

But it is plain, that the framers of the constitution did contemplate 
that cases within the judicial cognizance of the United States, not only 
might, but would, arise in the state courts, in the exercise of their 
ordinary jurisdiction. With this view, the sixth article declares, that 
‘this constitution, and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land, and the judges in every state shall be bound thereby, 
anything in the constitution, or laws of any state to the contrary not- 
withstanding.’’ It is obvious, that this obligation is imperative upon 
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the state judges, in their official, and not merely in their private, 
capacities. From the very nature of their judicial duties, they would 
be called upon to pronounce the law applicable to the case in judg- 
ment. They were not to decide merely according to the laws or con- 
stitution of the state, but according to the constitution, laws, and 
treaties of the United States—‘‘the supreme law of the land.’’ 

It must, therefore, be conceded that the constitution not only con- 
templated, but meant to provide for cases within the scope of the 
judicial power of the United States, which might yet depend before 
state tribunals. It was foreseen, that in the exercise of their ordinary 
jurisdiction, state courts would incidentally take cognizance of cases 
arising under the constitution, the laws and treaties of the United 
States. Yet, to all these cases, the judicial power, by the very terms 
of the constitution, is to extend. It cannot extend, by original juris- 
diction, if that was already rightfully and exclusively attached in the 
state courts, which (as has been already shown) may occur; it must, 
therefore, extend by appellate jurisdiction, or not at all. It would 
seem to follow, that the appellate power of the United States must, in 
such eases, extend to state tribunals; and if, in such cases, there is no 
reason why it should not equally attach upon all others, within the 
purview of the constitution. 

It has been argued, that such an appellate jurisdiction over state 
courts is inconsistent with the genius of our governments, and the 
spirit of the constitution. That the latter was never designed to act 
upon state sovereignties, but only upon the people, and that if the 
power exists, it will materially impair the sovereignty of the states, and 
the independence of their courts. We cannot yield to the force of this 
reasoning; it assumes principles which we cannot admit, and draws 
conclusions to which we do not yield our assent. 

It is a mistake, that the constitution was not designed to operate upon 
states, in their corporate capacities. It is crowded with provisions 
which restrain or annul the sovereignty of the states, in some of 
highest branches of their prerogatives. The tenth section of the first 
article contains a long list of disabilities and prohibitions imposed 
upon the states. Surely, when such essential portions of state sover- 
eignty are taken away, or prohibited to be exercised, it cannot be cor- 
rectly asserted, that the constitution does not act upon the states. The 
language of the constitution is also imperative upon the states, as to 
the performance of many duties. It is imperative upon the state legis- 
latures, to make laws prescribing the time, places, and manner of hold- 
ing elections for senators and representatives, and for electors of presi- 
dent and vice-president. And in these, as well as in some other eases, 
congress have a right to revise, amend or supersede the laws which may 
be passed by state legislatures. When, therefore, the states are stripped 
of some of the highest attributes of sovereignty, and the same are 
given to the United States; when the legislatures of the states are, in 
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some respects, under the. control of congress, and in every case are, 
under the constitution, bound by the paramount authority of the United 
States; it is certainly difficult to support the argument, that the 
appellate power over the decisions of state couris is contrary to the 
genius of our institutions. The courts of the United States can, without 
question, revise the proceedings of the executive and legislative au- 
thorities of the states, and if they are found to be contrary to the 
constitution, may declare them to be of no legal validity. Surely, the 
exercise of the same right over judicial tribunals is not a higher or more 
dangerous act of sovereign power. 

Nor can such a right be deemed to impair the independence of state 
judges. It is assuming the very ground in controversy, to assert that 
they possess an absolute independence of the United States. In respect 
to the powers granted to the United States, they are not independent; 
they are expressly bound to obedience, by the letter of the constitution; 
and if they should unintentionally transcend their authority, or mis- 
construe the constitution, there is no more reason for giving their 
judgments an absolute and irresistible force, than for giving it to the 
acts of the other co-ordinate departments of state sovereignty. 

The argument urged from the possibility of the abuse of the revising 
power, is equally unsatisfactory. It is always a doubtful course, to 
argue against the use or existence of a power, from the possibility of its 
abuse. It is still more difficult, by such an argument, to ingraft upon 
a general power, a restriction which is not to be found in the terms 
in which it is given. From the very nature of things, the absolute 
right of decision, in the last resort, must rest somewhere—wherever it 
may be vested, it is susceptible of abuse. In all questions of jurisdic- 
tion, the inferior, or appellate court, must pronounce the final judg- 
ment; and common sense, as well as legal reasoning, has conferred it 
upon the latter. . . . ; ; 

This is not all. A motive of another kind, perfectly compatible with 
the most sincere respect for state tribunals, might induce the grant 
of appellate power over their decisions. That motive is the importance, 
and even necessity of uniformity of decisions throughout the whole 
United States, upon all subjects within the purview of the constitution. 
Judges of equal learning and integrity, in different states, might differ- 
ently interpret a statute, or a treaty of the United States, or even the 
constitution itself: if there were no revising authority to control these 
jarring and discordant judgments, and harmonize them into uniformity, 
the laws, the treaties and the constitution of the United States would 
be different in different states, and might, perhaps, never have precisely 
the same construction, obligation or efficiency, in any two states. The 
public mischiefs that would attend such a state of things would be 
truly deplorable; and it cannot be believed, that they could have es- 
caped the enlightened convention which formed the constitution. What, 
indeed, might then have been only prophecy, has now become fact; 
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and the appellate jurisdiction must continue to be the only aceauae 
remedy for such evils. . : 

It is the opinion of the whole court, that the judgment of the court 
of appeals of Virginia, rendered on the mandate in this cause, be re-— 
versed, and the judgment of the district court, held at Winchester, be, 
and the same is hereby affirmed. ; 


[Mr. Justice JoHNSON delivered a concurring opinion. ] 


Note.—This decision, a classic in constitutional law, came at a time when the 
jurisdiction of the Federal courts was being widely challenged. Warren speaks 
of ‘‘the vital effect upon the history of the United States of this courageous main- 
tenance of Federal supremacy and of the constitutional powers of the Federal 
Judiciary.’’ The Supreme Court, I, 450 ff. The refusal of the Virginia Court of 
Appeals had been based upon the alleged unconstitutionality of the 25th section 
of the Judiciary Act of 1789; anc the leading politicians and lawyers of Virginia 
were strong in their denunciations of the usurpation of states’ rights. See Me- 
Laughlin, Constitutional History of the United States, pp. 394 ff.. Chief Justice 
Marshall, having represented Martin at an earlier stage of the controversy, took 
no part in the decision; but five years later, in Cohens v. Virginia, post, p. 728, 
he found opportunity to reply to critics of the decision. 


OSBORN v. BANK OF THE UNITED STATES. 
9 Wheat. 738, 6 L. Ed. 204 (1824). 


Appeal from the Circuit Court [of the United States] for the District 
of Ohio. 

[The State of Ohio having imposed a tax on the Bank of the United 
States, which was chartered by Congress, the Bank brought suit against 
Osborn and other officers of the State to restrain the collection of the 
tax. From the decree in favor of the Bank an appeal was taken to 
the Supreme Court where it was argued that the clause in the Bank’s 
charter which authorized it to sue in the Circuit Courts of the United 
States was invalid. ] 


MarsHAtu, Cu. J., delivered the opinion of the court. . . . 

. . . The appellants contest the jurisdiction of the court on two 
grounds: Ist. That the act of congress has not given it. 2d. That, 
under the constitution, congress cannot give it. . 

2. We will now consider the constitutionality of the clause in the 
act of incorporation, which authorizes the bank to sue in the federal 
courts. In support of this clause, it is said that the legislative, executive 
and judicial powers of every ‘well-constructed government, are co- 
extensive with each other ; that is, they are potentially coextensive. The 
executive department may constitutionally execute every law which the 
legislature may constitutionally make, and the judicial department may 
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receive from the legislature the power of construing every such law. 
All governments which are not extremely defective in their organization, 
must possess, within themselves, the means of expounding, as well as 
enforcing their own laws. If we examine the constitution of the United 
States, we find, that its framers kept this great political principle in 
view. The 2d article vests the whole executive power in the president; 
and the 8d art&cle declares, ‘‘that the judicial power shall extend to all 
cases in law and equity arising under this constitution, the laws of the 
United States, and treaties made, or which shall be made, under their 
authority.’’ This clause enables the judicial department to receive 
jurisdiction to the full extent of the constitution, laws and treaties of the 
United States, when any question respecting them shall assume such a 
form that the judicial power is capable of acting on it. That power is 
capable of acting only when the subject is submitted to it, by a party é 
who asserts his rights in the form prescribed by law. It then becomes a 
case, and the constitution declares, that the judicial power shall extend 
to all cases arising under the constitution, laws, and treaties of the 
United States. 

The suit of The Bank of the United States v. Osborn and others, is a 
case, and the question is, whether it arises under a law of the United 
States. The appellants contend that it does not, because several ques- 
tions may arise in it, which depend on the general principles of the law, 
not on any act of congress. If this were sufficient to withdraw a case 
from the jurisdiction of the federal courts, almost every case, although 
involving the construction of a law, would be withdrawn; and a clause 
in the constitution, relating to a subject of vital importance to the gov- 
ernment, and expressed in the most comprehensive terms, would be 
construed to mean almost nothing. There is scarcely any case, every 
part of which depends on the constitution, laws or treaties of the United 
States. The questions, whether the fact alleged as the foundation of the 
action, be real or fictitious; whether the conduct of the plaintiff has been 
such as to entitle him to maintain his action ; whether his right is barred; 
whether he has received satisfaction, or has in any manner released his 
claims, are questions, some or all of which may occur, in almost every 
case; and if their existence be sufficient to arrest the jurisdiction of the 
court, words which seem intended to be as extensive as the constitution, 
laws and treaties of the Union—which seem designed to give the courts of 
the government the construction of all its acts, so far as they affect the 
rights of individuals—would be reduced to almost nothing. 

In those cases in which original jurisdiction is given to the supreme 
court, the judicial power of the United States cannot be exercised in its 
appellate form. In every other case, the power is to be exercised in its 
original or appellate form, or both, as the wisdom of congress may di- 
rect. With the exception of these cases, in which original jurisdiction 
is given to this court, there is none to which the judicial power extends, 
from which the original jurisdiction of the inferior courts is excluded 
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by the constitution. Original jurisdiction, so far as the constitution 
gives a rule, is coextensive with the judicial power. We find, in the 
constitution, no prohibition to its exercise, in every case in which the 
judicial power can be exercised. It would be a very bold construction, 
to say, that this power could be applied in its appellate form only, to 
the most important class of cases to which it is applicable. The con- 
stitution establishes the supreme court, and defines its jurisdiction. It 
enumerates cases in which its jurisdiction is original and exclusive; and 
then defines that which is appellate, but does not insinuate that, in any 
such ease, the power cannot be exercised in its original form, by courts 
‘of original jurisdiction. It is not insinuated, that the judicial power, 
in eases depending on the character of the cause, cannot be exercised, 
in the first instance, in the courts of the Union, but must first be exer- 
cised in the tribunals of the state; tribunals over which the government 
of the Union has no adequate control, and which may be closed to any 
claim asserted under a law of the United States. We perceive, then, no 
ground on which the proposition can be maintained, that congress is 
incapable of giving the circuit court original jurisdiction, in any case 
to which the appellate jurisdiction extends. 

We ask, then, if it can be sufficient to exclude this jurisdiction, that 
the case involves questions depending on general principles? A cause 
may depend.on several questions of fact and law. Some of these may 
depend on the construction of a law of the United States; others on 
principles unconnected with that law. If it be a sufficient foundation 
for jurisdiction, that the title or right set up by the party, may be 
defeated by one construction of the constitution or law of the United 
States, and sustained by the opposite construction, provided the facts 
necessary to support the action be made out, then all the other questions 
must be decided as incidental to this, which gives that jurisdiction. 
Those other questions cannot arrest the proceedings. Under this con- 
struction, the judicial power of the Union extends, effectively and bene- 
ficially, to that most important class of cases, which depend on the char- 
acter of the cause. On the opposite construction, the judicial power 
never can be extended to a whole case, as expressed by the constitution, 
but to those parts of cases only which‘present the particular question 
involving the construction of the constitution or the law. We say, it 
never can be extended to the whole case, because, if the circumstance 
that other points are involved in it, shall disable congress from authoriz- 
ing the courts of the Union to take jurisdiction of the original cause, 
it equally disables congress from authorizing those courts to take juris- 
diction of the whole cause, on an appeal, and thus will be restricted 
to a single question in that cause; and words obviously intended to 
secure to those who claim rights under the constitution, laws or treaties 
of the United States, a trial in the federal courts, will be restricted to 
the insecure remedy of an appeal, upon an insulated point, after it has 
received that shape which may be given to it by another tribunal, into 
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which he is forced against his will. We think, then, that when a ques- 
tion to which the judicial power of the Union is extended by the constitu- 
tion, forms an ingredient of the original cause, it is in the power of 
congress to give the circuit courts jurisdiction of that cause, although 
other questions of fact or of law may be involved in it. 

The case of the bank is, we think, a very strong case of this descrip- 
tion. The charter of incorporation not only creates it, but gives it every 
faculty which it possesses. The power to acquire rights of any descrip- 
tion, to transact business of any description, to make contracts of any 
description, to sue on those contracts, is given and measured by its 
charter, and that charter is a law of the United States. This being can 
acquire no right, make no contract, bring no suit, which is not author- 
ized by a law of the United States.. It is not only itself the mere creature 
of a law, but all its actions and all its rights are dependent on the same 
law. Can a being, thus constituted, have a case which does not arise 
literally, as well as substantially, under the law? - 

Take the case of a contract, which is put as the strongest against the 
bank. When a bank sues, the first question which presents itself, and 
which lies at the foundation of the cause, is, has this legal entity a right 
to sue? Has it a right to come, not into this court particularly, but into 
any court? This depends on a law of the United States. The next 
question is, has this being a right to make this particular contract? If 
this question be decided in the negative the cause is determined against 
the plaintiff; and this question, too, depends enunely on a law of the 
United States. 

The appellants say, that the case arises on . the contract ; but the valid- 
ity of the contract depends on a law of the United States, and the plain- 
tiff is compelled, in every case, to show its validity. The case arises 
emphatically under the law; the act of congress is its foundation. The 
contract could never have been made, but under the authority of that 
act. The act itself is the first ingredient in the case—is its origin—is 
that from which every other part arises. That other questions may 
also arise, as the execution of the contract, or its performance, cannot 
change the case, or give it any other origin than the charter of incorpo- 
ration. The action still originates in, and is sustained by, that charter. 

The clause giving the bank a right to sue in the circuit courts of the 
United States stands on the same principle with the acts authorizing 
officers of the United States, who sué in their own names, to sue in the 
courts of the United States. The postmaster-general, for example, can- 
not sue, under that part of the constitution which gives jurisdiction to 
the federal courts, in consequence of the character of the party, nor is 
he authorized to sue by the judiciary act. He comes into the courts. 
of the Union under the authority of an act of congress, the constitu- 
tionality of which can only be sustained, by the admission that his suit 
is a case arising under a law of the United States. If it be said, that it 
is such a case, because a law of the United States authorized the con- 


708 Cases on CoNSTITUTIONAL LAW 


tract, and authorized the suit, the same reasons exist® with respect to a 
suit brought by the bank. That, too, is such a case; because that suit, 
too, is itself authorized and is brought on a contract authorized by a law 
of the United States. It depends absolutely on that law, and cannot 
exist a moment without its authority. 

It is said, that a clear distinction exists between the party and the 
cause; that the party may originate under a law with which the cause 
has no connection; and that congress may, with the same propriety, 
give a naturalized citizen, who is the mere creature of law, a right to 
sue in the courts of the United States, as give that right to the bank. 
This distinction is not denied; and if the act of congress was a simple 
act of incorporation, and contained nothing more, it might be entitled 
to great consideration. But the act does not stop with incorporating the 
bank. It proceeds to bestow upon the being it has made, all the faculties 
and capacities which that being possesses. Every act of the bank grows 
out of this law, and is tested by it. To use the language of the constitu- 
tion, every act of the bank arises out of this law. A naturalized citizen, 
is indeed, made a citizen under an act of congress, but the act does not 
proceed to give, to regulate, or to prescribe his capacities. He becomes 
a member of the society, possessing all the rights of a native citizen, 
and standing, in the view of the constitution, on the footing of a native. 
The constitution does not authorize congress to enlarge or abridge those 
rights. The simple power of the national legislature, is to prescribe a 
uniform rule of naturalization, and the exercise of this power exhausts 
it, so far as respects the individual. The constitution then takes him 
up, and, among other rights, extends to him the capacity of suing in 
the courts of the United States, precisely under the same circumstances 
under which a native might sue. He is distinguishable in nothing from 
a native citizen, except so far as the constitution makes the distinction. 
The law makes none. There is, then, no resemblance between the act 
incorporating the bank, and the general naturalization law. 

Upon the best consideration we have been able to bestow on this sub- 
ject, we are of opinion, that the clause in the act of incorporation, en- 
abling the bank to sue in the courts of the United States, is consistent 
with the constitution, and to be obeyed in all courts. 

The decree of the circuit court for the district of Ohio i affirmed [in 
part] and reversed as to the residue. 


Mr. JUSTICE JOHNSON, dissenting. 


Nors.—This important case must be read in the light of McCulloch v. Maryland, 
ante, pp. 9, 139, 440. Criticism of the Court’s decision in that ease continued un- 
‘abated. Ohio, having suffered more than other States from inflation and commercial 
failures, became defiant; and agents of the State proceeded to collect the tax provided 
for by an act passed just before the decision in the Maryland case. An. order of the 
Federal Circuit Court for the return of the money was ignored and an act was 
passed by the Ohio legislature denying to the Bank the protection of the laws of 
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the State. The challenge to the power of the Federal Government was at its 
height. 

In a later part of the opinion the Chief Justice meets the argument that the 
suit was in fact a suit against the State of Ohio and therefore not within the juris- 
diction of the Federal courts. On this Marshall observed that the denial of juris- 
diction was in effect to maintain ‘‘that the agents of a state, alleging the authority 
of a law void in itself, because repugnant to the Constitution, may arrest the 
execution of any law in the United States.’’ 


Each member of the Union is capable, at its will, of attacking the nation, 
of arresting its progress at every step, of acting vigorously and effectually 
in the execution of its designs, while the nation stands naked, stripped of its 
defensive armor, and incapable of shielding its agent or executing its laws, 
otherwise than by proceedings which are to take place after the mischief is 
perpetrated, and which must often be ineffectual, from the inability of the 
agents to make compensation. 


For comment on the historical importance of the decision, see Warren, op. cit. 
I, 628 ff.; McLaughlin, op. cit. 391 ff. 

In Ableman v. Booth, 21 How. 506, 16 L. Ed. 169 (1859), one of the most bitterly 
contested decisions of the years preceding the Civil War, Booth, an abolitionist 
editor who had assisted a fugitive slave to escape, was held in the eustody of a 
United States marshal, Ableman, pending trial for violation of the federal law. 
While so held the Supreme Court of Wisconsin issued a writ of habeas corpus. 
The Federal Supreme Court, speaking by Chief Justice Taney, said: 


This right to inquire by process of habeas corpus, and the duty of the officer 
to make a return, grows, necessarily, out of the complex character of our Govern- 
ment, and the existence of two distinct and separate sovereignties within the 
same territorial space, each of them restricted in its powers, and each within 
its sphere of action, prescribed by the Constitution of the United States, inde- 
pendent of the other. But, after the return is made, and the State judge or 
court judicially apprized that the party is in custody under the authority of 
the United States, they can proceed no further, they then know that the 
prisoner is within the dominion and jurisdiction of another Government, and 
that neither the writ of habeas corpus, nor any other process issued under 
State authority, can pass over the line of division between the two sovereign- 
ties. He is then within the dominion and exclusive jurisdiction of the United 
States. 


For comment on the historical setting of the decision, see Warren, op. cit. II, 
258 ff., 336 ff. 


THE LOTTAWANNA. 
21 Wall. 558, 22 L. Ed. 654 (1875). 


Appeal in admiralty for the Circuit Court [of the United States] for 
the District of Louisiana. 

[The steamer Lottawanna, which was engaged in river trade on the 
Mississippi and Red rivers, was laid up for repairs at New Orleans on 
May 16, 1871. There it was libeled by Doyle and another for mar- 
iners’ wages. Other libels were subsequently filed for mariners’ 
wages, salvage services, supplies, materials and repairs, and again later 
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others filed a libel setting up a mortgage on the vessel which had been 
viven by the owners and duly recorded at the custom house. The vessel 
was sold and, after deducting the amount of the preferred claims for 
mariners’ wages and salvage services, the sum of $4644.42 remained 
which the District Court decided should be paid to the mortgage credi- 
tors to the exclusion of the claims for repairs and supplies. This was 
reversed by the Circuit Court, which awarded the surplus to the claim- 
ants for repairs and supplies, to the exclusion of the mortgage creditors, 
who then appealed, on the ground that the claimants for supplies and 
necessaries had not recorded their claims as required by the local law, 
although not required by the general maritime law. In an earlier case, 
The General Smith, 4 Wheat. 443 (1819), the court had held that liens 
of the kind in question could not be implied unless recognized by the 
Joeal law. ] 


Mr. JUSTICE BRADLEY delivered the opinion of the court. 

The ground on which we are asked to overrule the judgment in the 
case of The General Smith is, that by the general maritime law, those 
who furnish necessary materials, repairs, and supplies to a vessel, upon 
her credit, have a lien on such a vessel therefor, as well when furnished 
in her home port as when furnished in a foreign port, and that the courts 
of admiralty are bound to give effect to that lien. 

The proposition assumes that, the general maritime law governs this 
case, and is binding on the courts of the United States. 

But it is hardly necessary to argue that the maritime law is only so 
far operative as law in any country as it is adopted by the laws and 
usages of that country. In this respect it is like international law or 
the laws of war, which have the effect of law in no country any further 
than they are accepted and received as such; or, like the cases of the 
civil law, which forms the basis of most European laws, but which has 
the force of law in each state only so far as it is adopted therein, and 
with such modifications as are deemed expedient. The adoption of the 
common law by the several States of the Union also presents an analo- 
gous ease. It is the basis of all the State laws; but is modified as each 
sees fit. Perhaps the maritime law is more uniformly followed by com- 
mercial nations than the civil and common laws are by those who use 
them. But, like those laws, however fixed, definite, and beneficial the 
theoretical code of maritime law may be it can have only so far the effect 
of law in any country as it is permitted to have. . . . No one doubts 
that every nation may adopt its own maritime code. France may adopt 
one; England another; the United States a third; still, the convenience 
of the commercial world, bound together, as it is, by mutual relations of 
trade: and intercourse, demands that, in all essential things wherein 
those relations bring them in contact, there should be a uniform law 
founded on natural reason and justice. Hence the adoption by all 
commercial nations (our own included) of the general maritime law as 
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the basis and groundwork of all their maritime regulations. . . . 
Each state adopts the maritime law, not as a code having any independ- 
ent or inherent force, proprio vigore, but as its own law, with such modi- 
fications and qualifications as it sees fit. Thus adopted and thus qualified 
in each ease, it becomes the maritime law of the particular nation that 
adopts it. And without such voluntary adoption it would not be law. 
And thus it happens, that, from the general practice of commercial na- 
tions in making the same general law the basis and groundwork of their 
respective maritime systems, the great mass of maritime law which is 
thus received by these nations in common, comes to be the common mari- 
time law of the world. 

To ascertain, therefore, what the maritime law of this country is, it is 
not enough to read the French, German, Italian, and other foreign works 
on the subject, or the codes which they have framed; but we must have 
regard to our own legal history, constitution, legislation, usages, and 
adjudications as well. The decisions of this court illustrative of these 
sources, and giving construction to the laws and Constitution are espe- 
cially to be considered; and when these fail us, we must resort to the 
principles by which they have been governed. 

According to the maritime law as accepted and received in this coun- 
try, we feel bound to declare that no such lien exists as is claimed by the 
appellees in this case. 

Decree reversed. . 


Mr. Justice CLIFFORD, dissenting. . . 


Mr. Justice Frep also dissented. 


Nore.—The power of the Federal courts under the Constitution extends ‘‘to all 
‘cases of admiralty and maritime jurisdiction.’? Hence Congress, acting in accord- 
ance with its power to make all laws necessary and proper for carrying into execu- 
tion the powers of the other departments of the government, may legislate con- 
cerning the subjects of admiralty and maritime jurisdiction. Thesé are principally 
contracts and torts. 

In the case of The Genesee Chief v. Fitzhugh, 12 How. 443, 13 L. Ed. 1058 (1852), 
involving a collision on Lake Ontario, the Court, reversing an earlier decision in 
The Thomas Jefferson, 10 Wheat. 428, 6 L. Ed. 358 (1825), held that the jurisdic- 
tion in admiralty was not limited to the ebb and flow of the tide, as in England, 
but extended to all navigable waters. 

In pursuance of its implied powers of legislation in the field Congress enacted 
in 1927 the Longshoremen’s and Harbor Workers’ Compensation Act. Prior to 
this Act Congress had attempted by law of Oct. 6, 1917 to apply the workmen’s 
compensation acts of the several States to injuries incurred in maritime employment, 
but in Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 40 S. Ct. 488, 64 L. Ed. 
834 (1920), the Court held the law unconstitutional as being a delegation of the 
power of Congress to state legislatures. Still earlier, in Southern Pacific Co. v. 
Jensen, 244 U. 8S. 205, 37 S. Ct. 524, 61 L. Ed. 1086 (1917), the Court had held 
that state compensation laws did not apply to injuries incurred in maritime em- 
ployment. 

In United States v. Flores, 289 U. S. 137, 53 S. Ct. 580, 77 L. Ed. 1086 (1933), 
the Court held that a crime committed on an American vessel in a foreign port 
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was ‘‘an offense within the admiralty and maritime jurisdiction of the United 
States.’? The scope of admiralty and maritime jurisdiction is discussed at length 
in this case. 

Compare Crowell v. Benson, ante, p. 621, where the question of delegation of 
power to the Commission appointed under the Act of 1927 is the point at issue. 


C. Jurisdiction Based Upon the Character of the Parties 
1. Surrs Berween STATES 


KANSAS v. COLORADO. 
206 U. S. 46, 27 S. Ct. 655, 51 L. Ed. 956 (1907). 


[The State of Kansas brought an original suit to restrain the State 
of Colorado and certain corporations organized under its laws from 
diverting the waters of the Arkansas River for purposes of irrigation, 
thereby preventing the natural flow of the river into Kansas. The 
United States, claiming a right to control the waters in aid of the ree- 
lamation of arid lands, filed an intervening petition. It made no claims 
that the navigability of the river had been affected by action taken in 
Colorado. The case at an earlier stage is reported in 185 U. S. 125.] 


Mr. Justice Brewer . . . delivered the opinion of the court. 


This suit involves no question of boundary or of the limits of terri- 
torial jurisdiction. Other and incorporeal rights are claimed by the 
respective litigants. Controversies between the States are becoming 
frequent, and in the rapidly changing conditions of life and business 
are likely to become still more so. Involving as they do the rights of 
political communities, which in many respects are sovereign and inde- 
pendent, they present not infrequently questions of far-reaching import 
and of exceeding difficulty. It is well, therefore, to consider the founda- 
tion of our jurisdiction over controversies between States. : 

In the Constitution are provisions in separate articles for the three 
great departments of government—legislative, executive and judicial. 
But there is this significant difference in the grants of powers to these 
departments: The first article, treating of legislative powers, does not 
make a general grant of legislative power. It reads: ‘‘Article I, Sec- 
tion 1. All legislative powers herein granted shall be vested in a Con- 
gress,’’ etc.; and then in Article VIII mentions and defines the legisla- 
tive powers that are granted. By reason of the fact that there is no 
general grant of legislative power it has become an accepted constitu- 
tional rule that this is a government of enumerated powers. 

Speaking generally, it may be observed that the judicial power of a 
nation extends to all controversies justiciable in their nature, the par- 
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ties to which or the property involved in which may be reached by 
judicial process, and when the judicial power of the United States was 
vested in the Supreme Court and other courts all the judicial power 
which the Nation was capable of exercising was vested in those tri- 
bunals, and unless there be some limitations expressed in the Con-~ 
stitution it must be held te embrace all controversies of a justiciable 
nature arising within the territorial limits of the Nation, no matter 
who may be the parties thereto. 

These considerations lead to the propositions that when a legislative 
power is claimed for the National Government the question is whether 
that power is one of those granted by the Constitution, either in terms 
or by necessary implication, whereas in respect to judicial functions the 
question is whether there be any limitations expressed in the Constitu- 
tion on the general grant of national power. . . . 

Turning now to the controversy as here presented, it is whether 
Kansas has a right to the continuous flow of the waters of the Arkansas 
River, as that fiow existed before any human interference therewith, 
or Colorado the right to appropriate the waters of that stream so as 
to prevent that continuous fiow, or that the amount of the fiow is sub- 
ject to the superior authority and supervisory control of the United 
States. . . . Colorado denies that it is in any substantial manner 
diminishing the flow of the Arkansas River into Kansas. If that be 
true then it is in no way infringing upon the rights of Kansas. If it 
is diminishing that flow has it an absolute right to determine for itself 
the extent to which it will diminish it, even to the entire appropriation 
of the water? And if it has not that absolute right is the amount of 
appropriation that it is now making such an infringement upon the 
rights of Kansas as to call for judicial interference? Is the question 
one solely between the States or is the matter subject to national legis- 
lative regulation, and, if the latter, to what extent has that regulation 
been carried? Clearly this controversy is one of a justiciable nature. 
The right to the flow of a stream was one recognized at common law, for 
a trespass upon which a cause of action existed. 

The primary question is, of course, of national control. For, if the 
Nation has a right to regulate the flow of the waters, we must inquire 
what it has done in the way of regulation. If it has done nothing the 
further question will then arise, what are the respective rights of the 
two States in the absence of national regulation? Congress has, by 
virtue of the grant to it of power to regulate commerce ‘‘among the 
several States,’’ extensive control over the highways, natural or arti- 
ficial, upon which such commerce may be carried. It may prevent or 
remove obstructions in the natural waterways and preserve the nav- 
igability of those ways. In United States v. Rio Grande Irrigation 
Company, 174 U. 8. 690 . . . wesaid . . . ‘The jurisdiction 
of the General Government over interstate commerce and its natural 
highways vests in that Government the right to take all needed measures 
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to preserve the navigability of the navigable watercourses of the country 
even against any state action.’’ 

It follows from this that if in the present case the National Govern- 
ment was asserting, as against either Kansas or Colorado, that the ap- 
propriation for the purposes of irrigation of the waters of the Arkansas 
was affecting the navigability of the stream, it would become our duty 
to determine the truth of the charge. But the Government makes no 
such contention. . . . It rests its petition of intervention upon its 
alleged duty of legislating for the reclamation of arid lands; alleges 
that in or near the Arkansas River, as it runs through Kansas and 
Colorado, are large tracts of those lands; that the National Government 
is itself the owner of many thousands of acres; that it has the right to 
make such legislative provision as in its judgment is needful for the 
reclamation of all these arid lands and for that purpose to appropriate 
the accessible waters. 2 

In other words, the [Government contends that the] determination of 
the rights of the two States inter sese in regard to the flow of waters in 
the Arkansas River is subordinate to a superior right on the part of 
the National Government to control the whole system of the reclamation 
of arid lands. That involves the question whether the reclamation of 
arid lands is one of the powers granted to the General Government. As 
heretofore stated, the constant declaration of this court from the be- 
ginning is that this Government is one of enumerated powers. 

Turning to the enumeration of the powers granted to Congress ie 
the eighth section of the first article of the Constitution, it is enough to 
say that no one of them by any implication refers to the reclamation of 
arid lands. . . . It is clear that the Constitution is not to be con- 
strued technically and narrowly, as an indictment, or even as a grant, 
presumably against the interest of the grantor, and passing only that 
which is clearly included within its language, but as creating a system 
of government whose provisions are designated to make effective and 
operative all the governmental powers granted. Yet while so construed 
it still is true that no independent and unmentioned power passes to 
the National Government or can rightfully be exercised by the Congress. 

We must look beyond section 8 for Congressional authority over arid 
lands, and it is said to be found in the second paragraph of section 3 
of Article IV, reading: ‘‘The Congress shall have power to dispose of 
and make all needful rules and regulations respecting the territory or 
other property belonging to the United States; and nothing in this Con- 
stitution shall be so construed as to prejudice any claims of the United 
States, or of any particular State.’’ 

The full scope of this paragraph has never been definitely settled. 
Primarily, at least, it is a grant of power to the United States of control 
over its property. . . . But clearly it does not grant to Congress 
any legislative control over the States, and must, so far as they are con- 
cerned, be limited to authority over the property belonging to the 
United States within their limits. Appreciating the force of this, coun- 
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sel for the Government relies upon ‘‘the doctrine of sovereign and in- 
herent power,’’ adding ‘‘I am aware that in advancing this doctrine 
I acon to challenge great decisions of the court, and I speak with defer- 
ence.’”? His argument runs substantially along this line: All legisla- 
tive power must be vested in either the state or the National Govern- 
ment; no legislative powers belong to a state government other than 
those which affect solely the internal affairs of that State; consequently 
all powers which are national in their scope must be found vested in the 
Congress of the United States. But the proposition that there are legis- 
lative powers affecting the Nation as a whole which belong to, although 
not expressed in the grant of powers, is in direct conflict with the doc- 
trine that this is a government of enumerated powers. That this is such 
a government clearly appears from the Constitution, independently of 
the Amendments, for otherwise there would be an instrument granting 
certain specified things made operative to grant other and distinct things. 
This natural construction of the original body of the Constitution is 
made absolutely certain by the Tenth Amendment. This amendment, 
which was seemingly adopted with prescience of just such contention 
as the present, disclosed the widespread fear that the National Govern-’ 
ment might, under the pressure of a supposed general welfare, attempt to 
exercise powers which had not been granted. . . . This Article X 
is not to be shorn of its meaning by any narrow or technical construction, 
but is to be considered se and liberally so as to give effect to its 
scope and meaning. 

But it is useless to pursue the inquiry further in this direction. It is 
enough for the purposes of this case that each State has full jurisdiction 
over the lands within its borders, including the beds of streams and 
other waters. . . . It may determine for itself whether the common 
law rule in respect to riparian rights or that doctrine which obtains in 
the arid regions of the West of the appropriation of waters for the 
purposes of irrigation shall control. Congress cannot:enforce either 
rule upon any State. . . . Counsel for plaintiff endeavored to show 
that Congress had expressly imposed the common law on all this terri- 
tory prior to its formation into States. . . . But when the States 
of Kansas and Colorado were admitted into the Union they were admit- 
ted with the full powers of local sovereignty which belonged to other 
States . . . and Colorado by its legislation has recognized the right 
of appropriating the flowing waters to the purposes of irrigation. Now 
the question arises between two States, one recognizing generally the 
common law rule of riparian rights and the other prescribing the doc- 
trine of the public ownership of flowing water. Neither State can legis- 
late for or impose its own policy upon the other. A stream flows through 
the two and a controversy is presented as to the flow of that stream. 
It does not follow, however, that because Congress cannot determine 
the rule which shall control between the two States or because neither 
State can enforce its own policy upon the other, that the controversy 
ceases to be one of a justiciable nature, or that there is no power which 
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can take cognizance of the controversy and determine the relative rights 
of the two States. Indeed, the disagreement, coupled with its effect 
upon a stream passing through the two States, makes a matter for 
investigation and determination by this court. It has been said there 
is no common law of the United States as cisune anion from the com- 
mon law of the several States. : 

What is the common law? Kent says (vol. 1, p. 471): 

‘‘The common law includes those principles, usages and rules of 
action applicable to the government and security of persons and prop- 
erty, which do not rest for their authority upon any express and posi- 
tive declaration of the will of the legislature.’’ 

As it does not rest upon any statute or other written declaration of 
the sovereign, there must, as to each principle thereof, be a first state- 
ment. Those statements are found in the decisions of courts, and the 
first statement presents the principle as certainly as the last. Multipli- 
cation of declarations merely adds certainty. For after all, the com- 
mon law is, but the accumulated expressions of the various judicial 
tribunals in their efforts to ascertain what is right and just between 
individuals in respect. to private ‘disputes. As Congress cannot make 
compacts between the States, as it cannot, in respect to certain mat- 
ters, by legislation compel their separate action, disputes between them 
must be settled either by force or else by appeal to tribunals empowered 
to determine the right and wrong thereof. Force under our system 
of Government is eliminated. The clear language of the Constitution 
vests in this court the power to settle those disputes. We have exercised 
that power in a variety of instances, determining in the several instances 
the justice of the dispute. Nor is our jurisdiction ousted, even if, be- 
cause Kansas and Colorado are States sovereign and independent in 
local matters, the relations between them depend in any respect upon 
principles of international law. International Jaw is no alien in this 
tribunal. In The Paquete Habana, 171 U. S. 677, 700, Mr. Justice Gray 
declared : 

‘“Tnternational law is part of our law, and must be ascertained and ad- 
ministered by the courts of justice of appropriate jurisdiction, as often 
as questions of right depending upon it are duly presented for their 
determination. ’’ 

And in delivering the opinion on the demurrer in this case Chief Jus- 
tice Fuller said (185 U. S. 146): 

‘‘Sitting, as it were, as an international, as well as a domestic tri- 
bunal, we apply Federal law, state law, and international law, as the 
exigencies of the particular case may demand.”’ 

One cardinal rule, underlying all the relations of the States to each 
other, is that of equality of right. Each State stands on the same level 
with all the rest. It can impose its own legislation on no one of the 
others, and is bound to yield its own views to none. Yet, whenever, as 
in the case of Missouri v. Illinois, 180 U. 8. 208, the action of one 
State reaches through the agency of natural laws into the territory of 
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another State, the question of the extent and the limitations of the 
rights of the two States becomes a matter of justiciable dispute be- 
tween them, and this court is called upon to settle that dispute in such 
a way as will recognize the equal rights of both and at the same time 
establish justice between them. In other words, through these succes- 
sive disputes and decisions this court is practically building up what 
may not improperly be called interstate common law. This very case 
presents a significant illustration. Before either Kansas or Colorado 
was settled the Arkansas River was a stream running through the ter- 
ritory which now composes these two States. Arid lands abound in 
Colorado. Reclamation is possible only by the application of water, and 
the extreme contention of Colorado is that it has a right to appropriate 
all the waters of this stream for the purposes of irrigating its soil and 
making more valuable its own territory. But the appropriation of the 
entire flow of the river would naturally tend to make the lands along 
the stream in Kansas less arable. It would be taking from the adjacent 
territory that which had been the customary natural means of preserv- 
ing its arable character. On the other hand, the possible contention of 
Kansas, that the flowing water in the Arkansas must, in accordance with 
the extreme doctrine of the common law of England, be left to flow as 
it was wont to flow, no portion of it being appropriated in Colorado for 
the purposes of irrigation, would have the effect to perpetuate a desert 
condition in portions of Colorado beyond the power of reclamation. 
Surely here is a dispute of a justiciable nature which must and ought to 
be tried arid determined. If the two States were absolutely independent 
nations it would be settled by treaty or by force. Neither of these 
ways being practicable, it must be settled by decision of this court. 


It is the State of Kansas which invokes the action of this court, charg- ° 
ing that through the action of Colorado a large portion of its territory 
is threatened with disaster. In this respect it is in no manner evading 
the provisions of the Eleventh Amendment to the Federal Constitution. 
It is not acting directly and solely for the benefit of any individual citi- 
zen to protect his riparian rights. Beyond its property rights it has 
an interest as a State in this large tract of land bordering on the Arkan- 
sas River. Its prosperity affects the general welfare of the State. The 
controversy rises, therefore, above a mere question of local private right 
and involves a matter of state interest, and must be considered from that 
standpoint. : my 

And here we must notice the local law of Kansas . . . premising 
that the views expressed in this opinion are to be confined to a case 
in which the facts and the local law of the two States are as here dis- 
closed. 

As Kansas thus recognizes the right of appropriating the waters of 
a stream for the purposes of irrigation, subject to the condition of an 
equitable division between the riparian proprietors, she cannot com- 
plain if the same rule is administered between herself and a sister 
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State. And this is especially true when the waters are, except for 
domestic purposes, practically useful only for purposes of irrigation. 


Summing up our conclusions, we are of the opinion . . . that the 
appropriation of the waters of the Arkansas by Colorado, for purposes 
of irrigation, has diminished the flow of water into the State of Kansas ; 
that the result of that appropriation has been the reclamation of large 
areas in Colorado, transforming thousands of acres into fertile fields 
and rendering possible their occupation and cultivation when otherwise 
they would have continued barren and unoccupied; that while the in- 
fluence of such diminution has been of perceptible injury to portions 
of the Arkansas Valley in Kansas, particularly those portions closest 
to the Colorado line, yet to the great body of the valley it has worked 
little, if any, detriment, and regarding the interests of both States and 
the right of each to receive benefit through irrigation and in any other! 
manner from the waters of this stream, we are not satisfied that Kansas 
has made out a ease entitling it to a decree. 

The decree which, therefore, will be entered will be one dismissing 
the petition of the intervenor, without prejudice to the rights of the 
United States to take such action as it shall deem necessary to preserve 
or improve the navigability of the Arkansas River. The decree will 
also dismiss the bill of the State of Kansas as against all the defend- 
ants, without prejudice to the right of the plaintiff to institute new pro- 
ceedings whenever it shall appear that through a material increase in the 
depletion of the waters of the Arkansas by Colorado, its corporations 
or citizens, the substantial interests of Kansas are being injured to the 
extent of destroying the equitable apportionment of benefits between the 
two States resulting from the flow of the river. Each party will pay 
- its own costs. 


Mr. Justicp WHITE and Mr. Justice McKEnNA coneur in the result. 


Mr. Justice Moopy took no part in the decision of this case. 


2. Surrs BerwEEen A STATE AND A ForEIGN STATH 


PRINCIPALITY OF MONACO vy. MISSISSIPPI. 
292 U. S. 313, 54'S. Ct. 745, 78 L. Ed. 1282 (1934). 


Mr. Curer Justice Hueuus delivered the opinion of the court. 

The Principality of Monaco asks leave to bring suit in this Court 
against the State of Mississippi upon bonds issued by the State and 
alleged to be the absolute property of the Principality. 

The proposed declaration sets forth four causes of action. Two counts 
are upon bonds known as Mississippi Planters’ Bank Bonds, dated March 
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1, 1833, the first count being upon eight bonds of $1000 each, due 
March J, 1861, and the second count upon two bonds of $1000 each, due 
March 1, 1866, all with interest at six per cent. per annum. ‘The re- 
maining two counts are upon bonds known as Mississippi Union Bank 
Bonds the third eount béing on twenty bonds of $200 each, dated June 7, 
1838, due February 5, 1850, and the fourth count upon twenty-five bonds 
of $200 each, dated June 6, 1838, due February 5, 1858, all with in- 
terest at five per cent. per annum. In each count it was alleged that the 
bonds were transferred and delivered to the Principality at its legation 
in Paris, France, on or about September 27, 1933, as an absolute gift. 
Accompanying the declaration and made a part of it is a letter of the 
donors, dated September 26, 1933, stating that the bonds had ‘‘been 
handed down from their respective families who purchased them at the 
time of their issue by the State “of Mississippi;’’ that the State had 
‘‘long¢ since defaulted on the principal and interest of these bonds, the 
holders of which have waited for some 90,;years in the hope that the 
State would meet its obligations and make payment;’’ that the donors 
had been advised that there was no basis upon which they could main- 
tain a suit against Mississippi on the bonds, but that ‘‘such a suit 
eould only be maintained by a foreign government or one of the United 
States ;’’? and that in these circumstances the donors were making an 
unconditional gift of the bonds to the Principality to be applied ‘‘to 
the causes of any of its charities, to the furtherance of its internal devel- 
opment or to the benefit of its citizens in such manner as it may select.’’ 

The State of Mississippi, in its return to the rule to show cause why 
leave should not be granted, raises the following objections: (1) that 
the Principality of Monaco is not a ‘‘foreign State’’ within the mean- 
ing of § 2, Article III, of the Constitution of the United States, and is 
therefore not authorized to bring a suit against a State; (2) that the 
State of Mississippi has not consented and does not consent that she 
be sued by the Principality of Monaco and that without such consent 
the State cannot be sued; (3) that the Constitution by § 10, clause 3, 
Article I, ‘‘forbids the State of Mississippi without the consent of Con- 
gress to enter into any compact or agreement with the Principality of 
Monaco, and no compact, agreement or contract has been entered into 
by the State with the Principality ;’’ (4) that the proposed litigation is 
an attempt by the Principality ‘‘to evade the prohibitions of the 
Eleventh Amendment of the Constitution of the United States;’’ (5) 
that the proposed declaration does not state a controversy which is 
‘‘Justiciable under the Constitution of the United States and cognizable 
under the jurisdiction of this Court;’’ (6) that the alleged right of ae- 
tion ‘‘has long since been defeated and extinguished’’ by reason of the 
completion of the period of limitation of action prescribed by the stat- 
utes of Mississippi; that the plaintiff and its predecessors in title have 
been guilty of laches, and that the right of action, if any, is now and 
for a long time has been stale. 
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[The court here recites the several statutes of 1833, 1871 and 1873 
conferring and restricting the right to sue upon the bonds, and the 
constitutional provisions of 1876 and 1890 specifically prohibiting the 
State from making payment upon them. ] 

In reply to these objections, the Principality asserts that she is a 
foreign State recognized as such by the Government of the United 
States; that the consent of the State of Mississippi is not necessary to 
give the Court jurisdiction; that the obligation of the State of Mis- 
sissippi to pay her bonds is not an agreement or a compact with a foreign 
power within § 10, Clause 3, Article I, of the Constitution; that the 
action is not a subterfuge to evade the Eleventh Amendment; that the 
cause of action is justiciable; that no statute of limitations has run 
against the plaintiff or its predecessors and that neither has been guilty 
of laches. Upon the last-mentioned Points the Principality urges that 
under the provisions of the statutes of Mississippi, holders of her bonds 
never had an enforceable remedy which could be said to be barred by 
the running of any state statute of limitations, and that the Principality 
will be prepared in the course of the suit to meet the defense of laches 
by showing the history of the efforts of the holders of the bonds to pro- 
cure payment. 

These contentions have been presented in oral argument as well as 
upon briefs. We find it necessary ‘to deal with but one, that is, the ques- 
tion whether this Court has jurisdiction to entertain a suit brought 
by a foreign State against a State without her consent. That ques- 
tion, not hitherto determined, is now definitely presented. 

The Principality relies upon the provisions of § 2 of Article III of 
the Constitution of the United States that the judicial power shall ex- 
tend to controversies ‘‘between a State, or the Citizens thereof, and 
foreign States, Citizens or Subjects’’ (Clause one), and that in cases 
“‘in which a State shall be Party’’ this Court shall have original juris- 
diction (Clause two). The absence of qualification requiring the con- 
sent of the State in the case of a suit by a foreign State is asserted to 
be controlling. And the point is stressed that the Eleventh Amend- 
ment of the Constitution, providing that the judicial power shall not 
be construed to extend to any suit against one of the United States 
““by Citizens of another State, or by Citizens or Subjects of any foreign 
State,’’ contains no reference to a suit brought by a foreign State. 

The argument drawn from the lack of an express requirement of con- 
sent to be sued is inconclusive. Thus there is no express provision that 
the United States may not be sued in the absence of consent. . Clause 
one of § 2 of Article III extends the judicial power ‘‘to Controversies 
to which the United States shall be a Party.’’ Literally, this includes 
such controversies, whether the United States be party plaintiff or de- 
fendant. Williams v. United States, 289 U. 8. 553, 573. But by reason 
of the established doctrine of the immunity of the sovereign from suit 
except upon consent, the provision of Clause one of §2 of Article III 
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does not authorize the maintenance of suits against the United States. 

And while Clause two of §2 of Article III gives this Court 
original jurisdiction in those cases in which ‘‘a State shall be Party,’’ 
this Court has no jurisdiction of a suit by a State against the United 
States in the absence of consent, Kansas v. United States, supra. Clause 
two merely distributes the jurisdiction conferred by Clause one, and 
deals with cases in which resort may be had to the original jurisdiction 
of this Court in the exercise of the judicial power as previously given. 
Duhne v. New Jersey, 251 U. S. 311, 314. 

Manifestly, we cannot rest with a mere literal application of the words 
of § 2 of Article III, or assume that the letter of the Eleventh Amend- 
ment exhausts the restrictions upon suits against non-consenting States. 
‘Behind the words of the constitutional provisions are postulates which 
limit and control. There is the essential postulate that the controversies, 
as contemplated, shall be found to be of a justiciable character. There 
is also the postulate that States of the Union, still possessing attributes 
of sovereignty, shall be immune from suits, without their consent, save 
where there has been ‘‘a surrender of this immunity in the plan of the 
eonvention.’’ The Federalist, No. 81. The question is whether the 
plan of the Constitution involves the surrender of immunity when the 
suit is brought against a State, without her consent, by a foreign State. 

The debates in the Constitutional Convention do not disclose a dis- 
cussion of this question. But Madison, in the Virginia Convention, an- 
swering objections to the ratification of the Constitution, clearly stated 
his view as to the purpose and effect of the provision conferring juris- 
diction over controversies between States of the Union and foreign 
States. That purpose was suitably to provide for adjudication in such 
eases if consent should be given but not otherwise. Madison said: ‘‘The 
next case provides for disputes between a foreign state and one of our 
states, should such a case ever arise; and between a citizen and a foreign 
citizen or subject. I do not conceive that any controversy can ever be 
decided, in these courts, between an American state and a foreign state, 
without the consent of the parties. If they consent, provision is here 
made.’’ 3 Elliot’s Debates, 533. roan 

Hamilton, in The Federalist, No. 81, made the following emphatic 
statement of the general principal of immunity: ‘‘It is inherent in the 
nature of sovereignty not to be amenable to the suit of an individual 
without its consent. This is the general sense and the general practice 
of mankind; and the exemption, as one of the attributes of sovereignty, 
is now enjoyed by the government of every State in the Union. Unless, 
therefore, there is a surrender of this immunity in the plan of the 
convention, it will remain with the States, and the danger intimated 
must be merely ideal. a : 

It is true that, despite these cogent statements of the views which 
prevailed when the Constitution was ratified, the Court held, in Chis- 
holm v. Georgia, 2 Dall. 419, over the vigorous dissent of Mr. Justice 
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Iredell that a State was liable to suit by a citizen of another State or 
of a foreign country. But this decision created such a shock of sur- 
prise that the Eleventh Amendment was at once proposed and adopted. 
As the Amendment did not in terms apply to a suit against a State by 
its own citizens, the Court had oceasion, when that question was pre- 
sented in Hans v. Louisiana, swpra (a case alleged to arise under the 
Constitution of the United States), to give elaborate consideration to 
the application of the general principle of the immunity of States from 
suits brought against them without their consent. . . . The Court 
said (134 U. S. pp. 12 et seg.) : ‘‘Looking back from our present stand- 
point at the decision in Chisholm v. Georgia, we do not greatly wonder 
at the effect which it had upon the country. Any such power as that 
of authorizing the federal judiciary to entertain suits by individuals 
against the States, had been expressly disclaimed, and even resented, by 
the great defenders of the Constitution, whilst it was on its trial before 
the American people.’’ : 

‘“‘The truth is, that the cognizance of suits and actions unknown to 
the law, and forbidden by the law, was hot contemplated by the Con- 
stitution when establishing the judicial power of the United States. 


‘‘The suability of a State without its consent was a thmg unknown 
to the law. This has been so often laid down and acknowledged by 
courts and jurists that it is hardly necessary to be formally asserted. 

rhe) 

The question of that immunity, in the light of the provisions of Clause 
one of § 2 of Article III of the Constitution, is thus presented in several 
distinct classes of cases, that is, in those brought against a State (a) 
by another State of the Union; (b) by the United States; (c) by the 
citizens of another State or by the citizens or subjects of a foreign State; 
(d) by citizens of the same State or by federal corporations; and (e) 
by foreign States. Each of these classes has its characteristic aspect, 
‘from the standpoint of the effect, upon sovereign immunity from suits, 
which has been produced by the constitutional scheme. 

1. The establishment of a permanent tribunal with adequate author- 
ity to determine controversies between the States, in place of an in- 
adequate scheme of arbitration, was essential to the peace of the Union. 
The Federalist, No. 80; Story on the Constitution, § 1679. With respect 
to such controversies, the States by the adoption of the Constitution, 
acting ‘‘in their highest sovereign eapacity, in the convention of the 
people,’’ waived their exemption from judicial power. The jurisdiction 
of this Court over the parties in such eases was thus established ‘‘by 
their own consent and delegated authority’’ as a necessary feature of 
the formation of a rhore perfect Union. 

2. Upon a similar basis rests the jurisdiction of this Court of a suit 
by the United States against a State, albeit without the consent of the 
latter. While that jurisdiction is not conferred by the Constitution 
in express words, it is inherent in the constitutional plan. 


- 
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3. To suits against a State, without her consent, brought by citizens 
of another State or by citizens or subjects of a foreign State, the 
Eleventh Amendment erected an absolute bar. 

4, Protected by the same fundamental principle, the States, in the 
absence of consent, are immune from suits brought ‘against them by 
their own citizens or by federal corporations, although such suits are 
not within the explicit prohibitions of the Eleventh Amendment. 

5. We are of the opinion ‘that the same principle applies to suits 
against a State by a foreign State. The decision in Cherokee Nation 
v. Georgia, 5 Pet. 1, is not opposed, as it rested upon the determina- 
tion that the Cherokee nation was not a ‘‘foreign State’’ in the sense 
in which the term is used in the Constitution. The question now before 
us necessarily remained an open one. We think that Madison cor- 
rectly interpreted Clause one of § 2 of Article III of the Constitution 
as making provision for jurisdiction of a suit against a State by a 
foreign State in the event of the State’s consent but not otherwise. In 
such a case, the grounds of coercive jurisdiction which are present in 
suits to determine controversies between States of the Union, or in suits 
brought by the United States against a State, are not present. The 
foreign State lies outside the structure of the Union. The waiver or 
consent, on the part of a State, which inheres in the acceptance of the 
constitutional plan, runs to the other States who have likewise accepted 
that plan, and to the United States as the sovereign which the Consti- 
tution creates. We perceive no ground upon which it can be said that 
any waiver or consent by a State of the Union has run in favor of a 
foreign State. As to suits brought by a foreign State, we think that 
the States of the Union retain the same immunity that they enjoy with 
respect to suits by individuals whether citizens ofthe United States or 
citizens or subjects of a foreign State. The foreign State enjoys a simi- 
lar sovereign immunity and without her consent may not be sued by a 
State of the Union. 

The question of the right of suit by a foreign State against a State 
of the Union is not limited to cases of alleged debts or of obligations 
issued by a State and claimed to have been acquired by transfer. Con- 
troversies between a State and a foreign State may involve interna- 
tional questions in relation to which the United States has a sovereign 
prerogative. One of the most frequent occasions for the exercise of 
the jurisdiction granted by the Constitution over controversies between 
States of the Union has been found in disputes over territorial bound- 
aries. See Rhode Island v. Massachusetts, supra [12 Pet. 737, 9 L. 
Ed. 1265]. Questions have also arisen with respect to the obstruction 
of navigation, South Carolina v. Georgia, 93 U. S. 4; the pollution of 
streams, Missouri v. Illinois, 180 U. S. 208; 200 U. S. 496; and the 
diversion of navigable waters, Wisconsin v. Illinois, 278 U. S. 367; 289 
U. S. 395, 400. But in the case of such a controversy with a foreign 
power, a State has no prerogative of adjustment. No State can enter 
“‘into any Treaty, Alliance, or Confederation’’ or, without the consent 
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of Congress, ‘‘into any Agreement or Compact with a foreign Power.” 
Const. Art. 1, §10. The National Government, by virtue of its con- 
trol of our foreign relations is entitled to employ the resources of diplo- 
matic negotiations and to effect such an international settlement as may 
be found to be appropriate, through treaty, agreement of arbitration, 
or otherwise. It cannot be supposed that it was the intention that a 
controversy growing out of the action of a State, which involves a mat- 
ter of national concern and which is said to affect injuriously the inter- 
ests of a foreign State, or a dispute arising from conflicting claims of 
a State of the Union and, a foreign State as to territorial boundaries, 
should be taken out of the sphere of international negotiations and ad- 
justment through a resort by the foreign State to a suit under the 
provisions of § 2 of Article III. In such a case, the State has immu- 
nity from suit without her consent and the National Government is 
protected by the provision prohibiting agreements between States and 
foreign powers in the absence of the consent of the Congress. While, in 
this instance, the proposed suit does not raise a question of national 
concern, the constitutional provision which is said to confer jurisdic- 
tion should be construed in the light of all its applications. 

We conclude that the Principality of Monaco, with respect to the 
right to maintain the proposed suit, is in no better case than the donors 
of the bonds, and that the application for leave to sue must be denied. 

Rule discharged and leave denied. 


Nore.—For comments upon the case, see J. S. Reeves, ‘‘The Principality of 
Monaco v. The State of Mississippi,’’?’ Am. Journal Int. Law, XXVIII (1934), 739. 
The question whether the United States has an obligation at international law to 
assume responsibility for the delinquencies of its member States, whether in respect 
to defaults upon financial, obligations or in respect to the failure of state govern- 
ments to make redress for injuries inflicted upon aliens in violation of international 
law, is discussed in Research in International Law, Harvard Law School, 1929, 
‘‘Responsibility of States,’’? E. M. Borchard, reporter. 


3. Surrs Berween A STATE AND CiT1zENS oF ANOTHER STATE 


CHISHOLM v. GEORGIA. 
2 Dall. 419, 1 L. Ed, 440 (1793). 


[This was an action of assumpsit, brought by Chisholm, a citizen of 
South Carolina, against the State of Georgia, which made a written 
protest against the court’s taking jurisdiction of the cause, but other- 
wise took no part in the argument. The judges delivered their opinions 
seriatim. Only that of the Chief Justice is here printed. ] 


‘Jay, Cummr Justice. . . . Let us now proceed to inquire whether 
Georgia has not, by being a party to the national compact, consented to 
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be suable by individual citizens of another state. This inquiry naturally 
leads our attention, Ist. To the design of the constitution. 2d. To the 
letter and express declaration in it. 

Prior to the date of the constitution, the people had not any national 
tribunal to which they could resort for justice; the distribution of justice 
was then confined to state judicatories, in whose institution and organi- 
zation the people of the other states had no participation, and over whom 
they had not the least control. There was then no general court of appel- 
late jurisdiction, by whom the errors of state courts, affecting either the 
nation ‘at large, or the citizens of any other state, could be revised and 
corrected. Each state was obliged to acquiesce in the measure of jus- 
tice which another state might yield to her, or to her citizens; and that, 
even in cases where state considerations were not always favorable tc 
the most exact measure. There was danger that from this source animosi- 
ties would in time result; and as the transition from animosities to hos- 
tilities was frequent in the history of independent states, a common 
tribunal for the termination of controversies became desirable, from mo- 
tives both of justice and of poliey. 

Prior also to that period, the United States had, by taking a place 
among the nations of the earth, become amenable to the laws of nations; 
and it was their interest, as well as their duty, to provide, that those 
laws should be respected and obeyed; im their national character and 
capacity, the United States were responsible to foreign nations for the 
conduct of each state, relative to the laws of nations, and the perform- 
ance of treaties; and there the inexpediency of referring all such ques- 
tions to state courts, and particularly to the courts of delinquent states, 
became apparent. While all the states were bound to protect each, and 
the citizens of each, it was highly proper and reasonable, that they should 
be in a capacity, not only to cause justice to be done to each, and the 
citizens of each, but also to cause justice to be done by each, and the citi- 
zens of each; and that, not by violence and force, but in a stable, sedate, 
and regular course of judicial procedure. 

These were among the evils against which it was proper for the nation, 
that is, the people of all the United States, to provide by a national judi- 
ciary, to be instituted by the whole nation, and to be responsible to the 
whole nation. 

Let us now turn to the constitution. The people therein declare, that 
their design in establishing it, comprehended six objects. Ist. To form 
amore perfect union. 2d. To establish justice. 3d. To ensure domestic 
tranquillity. 4th. To provide for the common defense. 5th. To pro- 
mote the general welfare. 6th. To secure the blessings of liberty to 
themselves and their posterity. . . . 

It may be asked, what is the precise sense and latitude in which the 
words ‘‘to establish justice,’’ as here used, are to be understood? The 
answer to this question will result from the provisions made in the con- 
stitution on this head. They are specified in the 2d section of the 3d 
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article, where it is ordained, that the judicial power of the United States - 
shall extend to ten descriptions of cases, viz. : ; 

The question now before us renders it necessary to pay particular 
attention to that part of the 2d section, which extends the judicial 
power ‘‘to controversies between a state and citizens of another state.”’ 
It is contended, that this ought to be construed to reach none of these 
controversies, excepting those in which a state may be plaintiff. The 
ordinary rules for construction will early [easily ?] decide, whether those 
words are to be understood in that limited sense. 

This extension of power is remedial, because it is to settle controversies. 
It is, therefore, to be construed liberally. It is politic, wise and good, 
that, not only the controversies in which a state is plaintiff, but also 
those in which a state is defendant, should be settled; both cases, there- 
fore, are within the reason of the remedy; and ought to be so adjudged, 
unless the obvious, plain and literal sense of the words forbid it. If we 
attend to the words, we find them to be express, positive, free from am- 
biguity, and without room for such implied expressions: ‘‘The judicial 
power of the United States shall extend to controversies between a state 
and citizens of another state.’’ If the constitution really meant to ex- 
tend these powers only to those controversies in which a state might be 
plaintiff, to the exclusion of those in which citizens had demands against 
a state, it is inconceivable, that it should have attemped to convey that ~ 
meaning in words, not only so incompetent, but also repugnant to it; 
if it meant to exclude a certain class of these controversies, why were 
they not expressly excepted; on the contrary, not even an intimation of 
such intention appears in any part of the constitution. It cannot be 
pretended, that where citizens urge and insist upon demands against 
a state, which the state refuses to admit and comply With, that there is 
no controversy between them. If it is a controversy between them, then 
it clearly falls not only within the spirit, but the very words of the con- 
stitution. What is it to the cause of justice, and how ean it affect the 
definition of the word controversy, whether the demands which cause 
the dispute, are made by a state against citizens of another state, or by 
the latter against the former? When power is thus extended to a con- 
troversy, it necessarily, as to all judicial purposes, is also extended to 
those between whom it subsists. 

We find the same general and comprehensive manner of expressing 
the same ideas, in a subsequent clause ; in which the constitution ordains, 
that ‘‘in all cases affecting ambassadors, other public ministers and 
consuls, and those in which a state shall be a party, the supreme court 
shall have original jurisdiction.’’ Did it mean here party-plaintiff? If 
that only was meant, it would have been easy to have found words to 
express it. Words are to be understood in their ordinary and common 
acceptation, and the word party being, in common usage, applicable 
both to plaintiff and defendant, we cannot limit it to one of them, in the 
present case. We find the legislature of the United States expressing 
themselves in the like general and comprehensive manner; they speak, 
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in the 18th section of the judicial act, of controversies where a state is 
a party, and as they do not, impliedly or expressly, apply that term to 
either of the litigants, in particular, we are to understand them as speak- 
ing of both. In the same section, they distinguish the cases where am- 
-bassadors are plaintiffs, from those in which ambassadors are defend- 
ants, and make different provisions respecting those cases; and it is not 
unnatural to suppose, that they would, in like manner, have distinguished 
between cases where a state was plaintiff, and where a state was de- 
fendant, if they had intended to make any difference between them; or 
.. if they had apprehended that the constitution had made any difference 

between them. i 

I perceive, and therefore candor urges me to mention, a circumstance, 
which seems to favor the opposite side of the question. It is this: the 
same section of the constitution which extends the judicial power- to 
controversies ‘‘between a state and the citizens of another state,’’ does 
also extend that power to controversies to which the United States are 
a party. Now, it may be said, if the word party comprebends both 
plaintiff and defendant, it follows, that the United States may be sued 
by any citizen, between whom and them there may be a controversy. 
This appears to me to be fair reasoning; but the same principles of 
eandor which urge me to mention this objection, also urge me to suggest 
an important difference between the two cases. It is this, in all cases of 
actions against states or individual citizens, the national courts are sup- 
ported in all their legal and constitutional proceedings and judgments, 
by the arm of the executive power of the United States; but in cases of 
actions against the United States, there is no power which the courts can 
eall to their aid. From this distinction, important conclusions are de- 
ducible, and they place the case of a state, and the case of the United 
States, in very different points of view. : 

For the reasons before given, I am clearly of opinion, that a state is 
suable by citizens of another state; but lest I should be understood in 
a latitude beyond my meaning, I think it necessary to subjoin this cau- 
tion, viz.: That such suability may nevertheless not extend to all the 
demands, and to every kind of action; there may be exceptions. For 
instance, I am far from being prepared to say, that an individual may 
sue a state on bills of credit issued before the constitution was estab- 
lished, and which were issued and received on the faith of the state, and 
at a time when no ideas or expectations of judicial interposition were 
entertained or contemplated. 

The following order was made :— 


By tHe Court.—It is ordered . . . that unless the said state shall 
either in due form appear, or show cause to the contrary in this court, 
by the first day of next term, judgment by default shall be entered against 
the said state. 


[Mr. Justice WILSON and Mr. Justice Cusutne delivered concurring 
opinion based upon a literal interpretation of the phrase ‘‘between a 
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State and citizens of another State.’’ Mr. Justice Buair took the same 
view and in his opinion he made the blunt declaration that ‘‘when a 
State, by adopting the Constitution, has agreed to be amenable to the 
judicial power of the United States, she has, in that respect, given up 
her right of sovereignty.’’ Mr. Justice IREDELL dissented on the ground 
that an action of asswmpsit would not lie against.a State before the adop- 
tion of the Constitution’ and had not since been authorized by Congress, 
which in fact had no power to authorize it.] 

Nore.—The storm raised not only in Georgia but in other States by the decision 
in tho instant case is familiar to every student of American history. See in particu- 
lar, Warren, op. cit. I, Chap. II. Two days after the decision was announced the 
Eleventh Amendment was proposed in Congress. But the sweeping terms of the 
Amendment did not dispose of the issue. In Cohens v. Virginia, to follow, the 
question was presented whether a defendant who appeals from the decision of a 
state court in a ease involving rights claimed under the Constitution is ‘‘commenc- 
ing’’ or ‘‘prosecuting’’ a suit against a State. In Osborn v. Bank of the United 
States, ante, p, 704, the Court held that a suit against a state officer who is acting 
in violation of rights claimed under the Constitution is not a suit against a State. 
In Ex parte Young, 209 U. S. 128, 28 S. Ct. 441, 52 L. Ed. 714 (1908) the 
principle of the Osborn case is argued in the most explicit terms. The extent 
to which the Amendment has been whittled down is seen most strikingly in the 
issuance of injunctions by the federal courts against state officials to prevent the 
enforcement of stato laws and the decisions of state administrative officials when 
alleged by the complainant to be unconstitutional. 

Compare the decision in New-Hampshire v. Louisiana, post, p. 734. 


COHENS v. VIRGINIA. 
6 Wheat. 264, 5 L. Ed. 257 (1821). 


Writ of error to the Quarterly Session Court for the borane of Nor- 
folk in ihe: State of Virginia. 


Mr, Cuter Justice MArsuauu delivered the opinion of the court. 

This is a writ of error to a judgment rendered in the Court of Hust- 
ings for the borough of Norfolk, on an information for selling lottery 
tickets, contrary to an act of the Legislature of Virginia. In the State 
Court, the defendant [s, P. J. and M. J. Cohen] claimed the protection of 
an act of Congress. A case was agreed between the parties, which states 
- the act of Assembly on which the prosecution was founded, and the 
act. of Congress on which the defendant relied, and concludes in these 
words: ‘‘If upon this case the Court shall be of opinion that the acts 
of Congress before mentioned were valid, and, on the true construction 
of those acts, the lottery tickets sold by the defendants as aforesaid, 
might lawfully be sold within the State of Virginia, notwithstanding 
the act or statute of the general assembly of Virginia prohibiting such 
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sale, then judgment to be entered for the defendants: And if the Court 
should be of opinion that the statute or act of the General Assembly 
of the State of Virginia, prohibiting such sale, is valid, notwithstanding 
the said acts of Congress, then judgment to be entered that the defend- 
ants are guilty, and that the Commonwealth recover against them one 
hundred dollars and costs.”’ 

Judgment was rendered against the defendants ; and the Court in 
which it was rendered being the highest Court of the State in which 
the cause was cognizable, the record has Deen brought into this Court 
by writ of error. 

The defendant in error moves to dismiss this writ, for want of juris- 
diction. 

The first question to be considered is, whether the jurisdiction of 
this Court is excluded by the character of the parties, one of them being 
a State, and the other a citizen of that State? 

We think, then, that, as the constitution originally stood, the appel- 
late jurisdiction of this Court, in all cases arising under the consti- 
tution, laws, or treaties of the United States, was not arrested by the 
circumstance that a State was a party. 

This leads to a consideration of the 11th amendment. 

It is in these words: ‘‘The judicial power of the United States shall 
not be construed to extend to any suit in law or equity commenced or 
prosecuted against one of the United States, by citizens of another State, 
or-by_citizens or subjects of any foreign State.’’ 

It is a part of our history, that, at the adoption of the constitution, 
all the States were greatly indebted; and the apprehension that these 
debts might be prosecuted in the federal Courts, formed a very serious 
objection to that instrument. Suits were instituted; and the Court 
maintained its jurisdiction. The alarm was general; and, to quiet the 
apprehensions that were so extensively entertained, this amendment 
was proposed in Congress, and adopted by the State legislatures. That 
its motive was not to maintain the sovereignty of a State from the 
degradation supposed to attend a compulsory appearance before the tri- 
bunal of the nation, may be inferred from the terms of the amendment. 
It does not comprehend controversies between two or more States, or 
between a State and a foreign State. The jurisdiction of the Court 
still extends to these cases; and in these a State may still be sued. We 
must ascribe the amendment, then, to some other cause than the dignity 
of a State. There is no difficulty in finding this cause. Those who were 
inhibited from commencing a suit against a State, or from prosecuting 
one which might be commenced before the adoption of the amendment, 
were persons who might probably be its creditors. There was not much 
reason to fear that foreign or sister States would be creditors to any 
eonsiderable amount, and there was reason to retain the jurisdiction of 
the Court in those cases, because it might be essential to the preserva- 
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tion of peace. The amendment, therefore, extended to suits commenced 
or prosecuted by individuals, but not to those brought by States. : 

What is a suit? . . . In law language, it is the prosecution of some 
demand in a Court of justice. 

To commence a suit, is to demand something by the institution of 
process in a Court of justice; and to prosecute the suit is, according 
to the common acceptation of language, to continue that demand. By 
a suit commenced by an individual against a State, we should under- 
stand process sued out by that individual against the State, for the 
purpose of establishing some claim. against it by the judgment of a 
Court; and the prosecution of that suit is its continuance. Whatever 
may be the stages of its progress, the actor is still the same. 

Under the judiciary act, the effect of a writ of error is simply to 
bring the record into Court, and submit the judgment of the inferior 
tribunal to re-examination. It does not in any manner act upon the 
parties; it acts only on the record. It removes the record into the 
supervising tribunal. Where, then, a State obtains a judgment against 
an individual, and the Court, rendering such judgment, overrules a 
defense set up under the constitution or laws of the United States, the 
transfer of this record into the Supreme Court, for the sole purpose of 4 
inquiring whether the judgment violates the constitution or laws of 
the United States, can, with no propriety, we think, be denominated 
a suit commenced or prosecuted against the State whose judgment is so 
far re-examined. Nothing is demanded from the State. No claim 
‘against it of any description is asserted or prosecuted. The party is 
not to be restored to the possession of anything. Essentially, it is an 
appeal on a single point; and the defendant who appeals from a judg- 
ment rendered against him, is never said to commence or prosecute a 
suit against the plaintiff who has obtained the judgment. 

The point of view in which this writ of error, with its citation, has 
been considered uniformly in the Courts of the Union, has been well 
illustrated by a reference to the course of this Court in suits instituted 
by the United States. The universally received opinion is, that no suit 
can be commenced or prosecuted against the United States; that the 
judiciary act does not authorize such suits. Yet writs of error, accom- 
panied with citations, have uniformly issued for the removal of judg- 
ments in favor of the United States into a superior Court, where they 
have, like those in favor of an individual, been re-examined, and affirmed 
or reversed. It has never been suggested, that such writ of error was 
a suit against the United States, and, therefore, not within the juris- 
diction of the appellate Court. 

It is, then, the opinion of the Court, that the defendant who removes 
a Judgment rendered against him by a State Court into this Court, for 
the purpose of re-examining the question, whether that judgment be 
in violation of the constitution or laws of the United States, does not 
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commence or prosecute a suit against the State, whatever may be its 
opinion where the effect of the writ may be to restore the party to the 
possession of a thing which he demands. 

Judgment affirmed. 


Nore.—For the history of the struggle by the Supreme Court of the United States 
with the State of Virginia over the jurisdiction of the Supreme Court to review 
judgments by State courts in cases involving Iederal questions, see Warren, The 
Supreme Court in United States History, rev. ed. II, 1. See ante, p. 708, note 
on Osborn vy. Bank of the United States. 
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SOUTH DAKOTA v. NORTH CAROLINA. 
192 U. S. 286, 24 S. Ct. 269, 48 L. Ed. 448 (1904). 


Original. 

[In 1866 the State of North Carolina authorized the issue of bonds to 
complete the Western North Carolina Railway, with the proviso that such 
bonds should be secured by mortgages of equivalent amounts on the 
stock owned by the State in another railway. In 1901 the owners of a 
large part of the outstanding bonds presented ten of them to the State 
_ of South Dakota, which then filed a.bill asking that North Carolina be . 
required to pay the amount due on the bonds and that in default of pay- 
ment the railway shares on the security of which the bonds were issued 
might be sold. ]} 


Mr. Justice Brewer . . . delivered the opinion of the court. 

There can be no reasonable donbt of the validity of the bonds and 
mortgages in controversy. There is no challenge of the statutes by 
which they were authorized. . . . ‘Neither can there be any question 
respecting the title of South Dakota to these bonds. They are not held 
by the State as representative of individual owners, as in the case of 
New Hampshire v. Louisiana, 108 U. S. 76, for they were given outright 
and absolutely to the State. 

The title of South Dakota is as perfect as though it had received these 
bonds directly from North Carolina. We have, therefore, before us thie 
ease of a State with an unquestionable title to bonds issued by another 
State, secured by a mortgage of railroad stock belonging to that State, 
coming into this court and invoking its jurisdiction to compel payment 
of those bonds and a subjection of the mor eee property to the satis- 
faction of the debt. 

Has this court jurisdiction of such a controversy, and to what extent 
may it grant relief? Obviously, that jurisdiction is not affected by the 
fact that the donor of these bonds could not invoke it. . . . Obviously, 
too, the subject-matter is one of judicial cognizance. If anything can be 
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considered as justiciable it is a claim for money due on a written promise 
to pay and if it be justiciable, does it matter how the plaintiff acquires 
title, providing it be honestly acquired? 

Coming now to the right of South Dakota to maintain this suit against 
North Carolina, we remark that it is a controversy between two States ; 
that by § 2, art. III of the Constitution this court is given original juris- 
diction of ‘‘controversies between two or more States.’’ In Missouri v. 
Illinois and the Sanitary District of Chicago, 180 U. S. 208, Mr. Justice 
Shiras, speaking for the court, reviewed at length the history of the in- 
corporation of this provision into the Federal Constitution, and the deci- 
sions rendered by this court in respect to Such jurisdiction, closing with 
these words (p. 240) : 

‘“The eases cited show that such jurisdiction has been exercised in cases 
involving boundaries and jurisdiction over lands and their inhabitants, 
and in cases directly affecting the property rights and interests of a 
State. ’”’ 

The present ease is one ‘‘directly affecting the property rights and 
interests of a State.’’ 

Although a repetition of this review is unnecessary, two or three mat- 
ters are worthy of notice. The original draft of the Constitution re- 
ported to the convention gave to the Senate jurisdiction of all disputes 
and controversies ‘‘between two or more States, respecting jurisdiction _ 
or territory,’’ and to the Supreme Court jurisdiction of ‘‘controversies 
between two or moré States, except such as shall regard territory or 
jurisdiction.’’ ‘A claim for money due being a controversy of a justi- 
ciable nature, and one of the most common of controversies, would seem 
to naturally fall within the scope of the jurisdiction thus intended to be 
conferred upon the Supreme Court. In the subsequent revision by the 
convention the power given to the Senate in respect to controversies 
between the States was stricken out, as well as the limitation upon the 
jurisdiction of this court, leaving to it in the language now found in 
the Constitution Sp eaael without any limitation of ‘‘controversies 
between two or more States.’ 

In Rhode Island v. Massachusetts, ‘12 Pet. 657, this court sustained its 
jurisdiction of a suit in equity brought A one State against another to 
determine a dispute as to boundary. 

Without noticing in detail the other cases referred to by Mr. Justice 
Shiras in Missouri v. Ilinois et al., 180 U. S. 208, it is enough to say that 
the clear import of the decisions of this court from the beginning to the 
present time is in favor of its jurisdiction over an action brought by one 
State against another, to enforce a property right. Chisholm v. Georgia 
was an action of assumpstt; United States v. North Carolina [136 U. S. 
211], an action of debt; United States v. Michigan [190 U. S. 379], a 
suit for an accounting; and that which was sought in each was a money 
judgment against the defendant State. 
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But we are confronted with the contention that there is no power in 
this couft to enforce such a judgment, and stfch lack of power is conclu- 
sive evidence that, notwithstanding the general language of the Constitu- 
tion, there is an implied exception of actions brought to recover money. 
The public property held by any municipality, city, county, or State is 
exempt from seizure upon execution, because it is held by such corpora- 
tion, not as a part of its private assets, but as a trustee for public pur- 
poses. Meriwether v. Garrett, 102 U. S. 472, 513. As a rule, no such 
municipality has any private property subject to be taken upon execu- 
tion. A levy of taxes is not within the scope of the judicial power except 
as it commands an inferior municipality to execute the power granted by 
the legislature. 

In Rees v. City of Watertown, 19 Wall. 107, 116, 117, we said: 

““We are of the opinion that this court has not the power to direct 
a tax to be levied’ for the payment of these judgments. This power to 
impose burdens and raise money is the highest attribute of sovereignty, 
and is exercised, first, to raise money for public purposes only; and, 
second, by the power of legislative authority only. It is a power that 
has not been extended to the judiciary. Especially is it beyond the 
power of the Federal judiciary to assume the place of a State in the 
exercise of this authority, at once so delicate and so important.’’ : 

We have, then, on the one hand the esneret language of the Consutte 
tion, vesting jurisdiction in this court over ‘‘controversies between two 
or more States,’’ the history of that jurisdictional clause in the conven- 
tion, the cases of Chisholm v. Georgia, United States v. North Carolina, 
and United States v. Michigan (in which this court sustained jurisdic- 
tion over actions to recover money from a State), the manifest trend of 
other decisions, the necessity of some way of ending controversies be- 
tween States, and the fact that this claim for the payment of money is 
one justiciable in its nature; on the other, certain expression of indi- 
vidual opinions of justices of this court, the difficulty of enforcing a 
judgment for money against a State by reason of its ordinary lack of 
private property subject to seizure upon execution, and the absolute 
inability of a court to compel a levy of taxes by the legislature. Not- 
withstanding the embarrassments which surround the question, it is 
directly presented, and may have to be determined before the case is 
finally concluded, but for the present it is sufficient to state the question 
with its difficulties. 

There is in this case a mortgage of property, and the sale of that prop- 
erty under a foreclosure may satisfy the plaintiff’s claim. If that should 
be the result, there would be no necessity for a personal judgment against 
the State. . . . And surely if, as we have often held, this court has 
jurisdiction of an action by one State against another to recover a tract 
of land, there would seem to be no doubt of the jurisdiction of one to 
enforce the delivery of personal property. 
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A decree will, therefore, be entered, which, after finding the amount 
due on the bonds and coupons in suit to be twenty-seven thousand four 
hundred dollars ($27,400), (no interest being recoverable, United States 
v. North Carolina, 136 U. S. 211), and that the same are secured by 100 
shares of the stock of the North Carolina Railroad Company, belonging 
to the State of North Carolina, shall order that the said State of North 
‘Carolina pay said amount with costs of suit to the State of South 
Dakota on or before the Ist Monday of January, 1905, and that in 
default of such payment an order of sale be issued to the Marshal of 
this court, directing him to sell at public auction all the interests of 
the State of North Carolina in and to one hundred shares of the capital 
stock of the North Carolina Railroad Company, such sale to be made 
at the east front door of the Capitol Building in this city, public | 
notice to be given of such sale by advertisements once a week for six 
weeks in some daily paper published in the City of Raleigh, North 
Carolina, and also in some daily paper published in the City of Wash- 
ington. 

And either of the parties to this suit may apply to the court upon 
the foot of this decree, as occasion may require. 


Mr. Justice Wut, with whom concurred Mr. Curer Justicr Fur- 
ner, Mr. Justice McKenna, and Mr. Justice Day, dissenting. 


_Norz.—In the case of New Hampshire v. Louisiana, 108 U. 8S. 76, 2 S. Ct. 176, 
27 L. Ed. 656 (1883), referred to by the Court in the opening paragraph of the 
instant case, citizens of the State of New Hampshire, finding themselves in posses- 
sion of bonds of the State of Louisiana which they were unable to sue upon them- 
selves, assigned the bonds to the State, so that it might bring’ suit in its own name. 
The Supreme Court held that New Hampshire was not the real party in interest, 
and henee could not maintain a suit on the bonds. This left the bondholders com- 
pletely without protection, so that the position taken by the Supreme Court runs 
eounter to the rule of international law. In the instant case the bonds were given 
‘‘outright and absolutely’? to the State. 

While the New Hampshire case denies to a State the right to sue on behalf of 
the private claims of its citizens, it was held in Georgia v. Tennessee Copper Co., 
206 U. S. 230, 27 S. Ct. 618, 51 L. Ed. 1038 (1907), that a State, as parens patriae, 
might bring suit to protect the general health, comfort and property rights of its 
citizens, in this case to enjoin a corporation in a neighboring State from spreading 
noxious fumes. Here, however, the suit was not against the State of Tennessee 
itself. On the same principle of sovereign trusteeship the Supreme Court took juris- 
diction in Missouri v. Illinois, 180 U. S. 208, 21 S. Ct. 331, 45 L. Ed. 497 (1901), 
and again in later phases of the suit, to restrain the latter State from depositing 
sewage in an interstate stream, Likewise in Wyoming v. Colorado, 259 U. S. 419, 
42 8. Ct. 552, 66 L. Ed. 999 (1922), to prevent the diversion of the waters of an 
interstate stream. In the long-drawn-out suit of Virginia v. West Virginia, ex- 
tending from 1907 (206 U. S. 290) to 1918 (246 U. S. 565, 38 S. Ct. 400, 62 
L. Ed. 883), the Court held that while the State of Virginia might appear to be 
suing in the interest of private bondholders, yet inasmuch as the bonds had been 
issued in connection with the public debt of Virginia, apportioned between the 
two States by contract at the time of the separation of West Virginia from Virginia, 
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the credit of the State was involved. The case in its later phases deals with the 
power of the Supreme Court to enforce a judgment against West Virginia. 

Most of the disputes between States have related to boundaries, Rhode Island v. 
Massachusetts, 4 How. 591, 11 L. Ed. 1116 (1846), being historically the most 
important. 

On the general subject of suits between States, see Scott, Judicial Settlement of 
Controversies Between States of the American Union; Warren, Suits Between States. 

While the Constitution does not explicitly forbid a suit against a State by one 
of its own citizens, it was held in Hans v. Louisiana, 134 U. 8. 1, 10 S. Ct. 
504, 33 L. Ed. 842 (1890), that such a suit was forbidden upon general principles 
derived from the sovereign character of the State. ‘‘The suability of a state, 
without its consent, was a thing unknown to the [common] law.’’ 

On the other hand, while a State may sue a citizen of another State, there are 
limitations upon the grounds for such a suit. In Wisconsin vy. Pelican Ins. Co., 
127 U. S. 265, 8 S. Ct. 1370, 32 L. Ed. 239 (1888), involving an action of debt 
commenced in the Sugreme Court by the State of Wisconsin against a Louisiana 
corporation to enforce a judgment obtained in its own courts against the corporation 
for failure to comply with provisions of its insurance laws, the court held that it 
had original jurisdiction to entertain a suit by a State against a citizen of another 
State, but that this jurisdiction did not extend to a suit brought by a State to 
recover penalties for breach of its own municipal law. 


4. Surrs BETWEEN CiTIzeENs of DirrerEentT STATES 


BANK OF AUGUSTA v. EARLE. 
13 Pet. 519, 10 L. Bd. 274 (1839). 


In error to the Cireuit Court of the United States for the Southern 
District of Alabama. 

[Suit had been brought by the Bank of Augusta, Georgia, against the 
makers of certain bills of exchange which the bank had purchased or 
discounted through agents in Alabama. The makers of the bills, citizens 
of Alabama, refused to make payment on the ground that banking 
corporations had no power to do business in Alabama. The Circuit 
Court upheld the contention. Appeal was taken to the Supreme Court. ] 


Mr. Curer Justice Tanry delivered the opinion of the Court: 

It will at once be seen that the questions brought here for decision are 
of a very grave character, and they have received from the court an 
attentive examination. A multitude of corporations for various purposes 
have been chartered by the several States; a large portion of certain 
branches of business has been transacted by incorporated companies, or 
through their agency; and contracts to a very great amount have un- 
doubtedly been made by different corporations out of the jurisdiction of 
the particular State by which they were created. In deciding ‘the case 
before us, we in effect determine whether these numerous contracts are 
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valid or not. And if, as has been argued at the bar, a corporation, from 
its nature and character, is incapable of making such contracts; or if 
they are inconsistent with the rights and sovereignty of the States in 
which they are made, they cannot be enforced in the courts of justice. 

Much of the argument has turned on the nature and extent of the 
powers which belong to the artificial being called a corporation, and 
the rules of law by which they are to be measured. On the part of the 
plaintiff in error, it has been contended that a corporation composed of 
citizens of other States are entitled to the benefit of that provision in 
the Constitution of the United States which declares that ‘‘The Citizens 
of each State shall be entitled to all privileges and immunities of citi- 
zens in the several States’’; that the court should look behind the act 
of incorporation, and see who are the members of it; and, if in this 
ease it should appear that the eorporation of the Bank of Augusta con- 
sists altogether of citizens of the State of Georgia, that such citizens 
are entitled to the privileges and immunities of citizens in the State 
of Alabama; and as the citizens of Alabama may unquestionably pur- 
chase bills of exchange in that State, it is insisted that the members of 
this corporation are entitled to the same privilege, and cannot be de- 
prived of it even by express provisions in the Constitution or laws of 
the State. The case of The Bank of the United States v. Deveaux (5 
Cranch, 61) is relied on to support this position. 

It is true, that in the case referred to, this court decided that in a 
question of jurisdiction they might look to the character of the persons 
composing a corporation; and if it appeared that they were citizens of 
another State, and the fact was set forth by proper averments, the cor- 
poration might sue in its corporate name in the courts of the United 
States. But in that case the court confined its decision, in express 
terms, to a question of jurisdiction; to a right to sue; and evidently 
went even so far with some hesitation. We fully assent to the propriety 
of that decision, and it has ever since been recognized as authority in 
this court. But the principle has never been extended any farther than 
it was carried in that case, and has never been supposed to extend to 
contracts made by a corporation, especially in another sovereignty. If 
it were held to embrace contracts, and that the members of a corpora- 
tion were to be regarded as individuals carrying on business in their 
corporate name, and therefore entitled to the privileges of citizens in 
matters of contract, it is very clear that they must at the same time take 
upon themselves the liabilities of citizens and be bound by their con- 
tracts in like manner. The result of this would be to make a corpora- 
tion a mere partnership in business, in which each stockholder would be 
liable to the whole extent of his property for the debts of the corpora- 
tion; and he might be sued for them in any State in which he might 
happen to be found. The clause of the Constitution referred to certainly 
never intended to give to the citizens of each State the privileges of 
citizens in the several States, and at the same time to exempt them from 
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the liabilities which the exercise of such privileges would bring upon 
individuals who were citizens of the State. This would be to give the 
citizens of other States far higher and greater privileges than are en- 
joyed by the citizens of the State itself.’ Besides, it would deprive every 
State of all control over the extent of corporate franchises proper to 
be granted in the State; and corporations would be chartered in one, to 
carry on their operations in another. It is impossible upon any sound 
principle to give such a construction to the article in question. When- 
ever a corporation makes a contract, it is the contract of the legal entity ; 
of the artificial being created by the charter; and not the contract of 
the individual members. The only rights it can claim are the rights 
which are given to it in that character; and not the rights which belong 
to its members as citizens of a State; and we now proceed to inquire 
what rights the plaintiffs in error, a corporation created by Georgia, 
could lawfully exercise in another State; and whether the purchase of 
the bill of exchange on which this suit is brought was a valid contract, 
and obligatory on the parties. 

It is very true that a corporation can have no legal existence out of 
the boundaries of the sovereignty by which it is created. It exists only 
in contemplation of law, and by force of the law; and where that law 
ceases to operate and is no longer obligatory, the corporation can have 
no existence. It must dwell in the place of its own creation, and cannot, 
migrate to another sovereignty. But although it must live and have 
its being in that State only, yet it does not by any means follow that 
its existence there will not be recognized in other places; and its resi- 
dence in one State creates no insuperable objection to its power of con- 
tracting in another. It is, indeed, a mere artificial being, invisible and 
intangible; yet it is a person, for certain purposes in contemplation 
of law, and has been recognized as such by the decisions of this court. 


The corporation must no doubt show that the law of its creation gave 
it authority to make such contracts, through such agents. Yet, as in 
the case of a natural person, it is not necessary that it should actually 
exist in the sovereignty in which the contract is made. It is sufficient 
that its existence as an artificial person, in a State of its creation, is 
acknowledged and recognized by the law of the nation where the dealing 
takes place; and that it is permitted by the laws of that place to exer- 
cise there the powers with which it is endowed. 

Every power, however, of the description of which we are speaking, 
which a corporation exercises in another State, depends for its validity 
upon the laws of the sovereignty in which it is exercised; and a corpora- 
tion can make no valid contract without their sanction, express or im- 
plied. And this brings us to the question which has been so elaborately 
discussed ; whether, by the comity of nations and between these States, 
the corporations of one State are permitted to make contracts in another. 
It is needless to enumerate here the instances in. which, by the general 
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practice of civilized countries, the laws of the one will, by the comity 
of nations, be recognized and executed in another, where the right[s] of 
individuals are concerned. The cases of contracts made in a foreign 
country are familiar examples, and courts of justice have always ex- 
pounded and executed them, according to the laws of the place in which 
they were made; provided that law was not repugnant to the laws or 
policy of their own country. The comity thus extended to other nations 
is no impeachment of sovereignty. It is the voluntary act of the nation 
by which it is offered, and is inadmissible when contrary to its policy, 
or prejudicial to its interests. But it contributes so largely to promote 
justice between individuals, and to produce a friendly intercourse be- 
tween the sovereignties to whivh they belong, that courts of justice have 
continually acted upon it, as a part of the voluntary law of nations. 


Adopting, as we do, the principle here stated, we proceed to inquire 
whether, by the comity of nations, foreign corporations are permitted 
to make contracts within their jurisdiction; and we can perceive no 
sufficient reason for excluding them, when they are not contrary to 
the known policy of the State, or injurious to its interests. It is nothing 
more than the admission of the existence of an artificial person created 
by the law of another State, and clothed with the power of making cer- 
tain contracts. It is but the usual comity of recognizing the law of 
another State. In England, from which we have received our general 
principles of jurisprudence, no doubt appears to have been entertained 
of the right of a foreign corporation to sue in its courts, since the case 
of Ilenriquez v. The Dutch West India Company, decided in 1729 (2 
I. Raymond, 1532). And it is a matter of history, which this court are 
-bound to notice, that corporations, created in this country, have been 
in the open practice for many years past, of making contracts in Eng- 
land of various kinds, and to very large amounts; and we have never 
seen a doubt suggested there of the validity of these contracts, by any 
court or any jurist. It is impossible to imagine that any court in the 
United States would refuse to execute a contract, by which an American 
corporation had borrowed money in England; yet if the contracts of 
corporations made out of the State by which they were created, are 
void, even contracts of that description could not be enforced. 

The question then recurs—Does the policy of Alabama deny to the 
corporations of other States the ordinary comity between nations? 
or does it permit such a corporation to make those contracts which, from 
their nature and subject matter, are consistent with its policy, and are 
allowed to, individuals? In making such contracts a corporation no 
doubt exercises its corporate franchise. But it must do this whenever 
it acts as a corporation, for its existence is a franchise. Now, it has 
been held in the court of Alabama itself (in 2 Stewart’s Alabama Re- 
ports, 147) that the corporation [s] of another State may sue in its courts; 
and the decision is put directly on the ground of national comity. The 
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State, therefore, has not merely acquiesced by silence, but her judicial 
tribunals have declared the adoption of the law of international comity 
in the éase of a suit. We have already shown that the comity of suit 
brings with it the comity of contract; and where the one is expressly 
adopted by its courts, the other must also be presumed according to 
the usages of nations, unless the contrary can be shown. 

The cases cited from 7 Wend., 276, and from 2 Rand, 465, cannot 
influence the decision in the case before us. The decisions of these two 
’ State courts were founded upon the legislation of their respective States, 
which was sufficiently explicit to enable their judicial tribunals to’ pro- 
nounce judgment on their line of policy. But because two States have 
adopted a particular policy in relation to the banking corporations of 
other States, we cannot infer that the same rule prevails in all of the 
other States. 

Each State must decide for itself. And it will be remembered that 
it is not the State of Alabama which appears here to complain of an 
infraction of its policy. Neither the State, nor any of its constituted 
authorities have interfered in this controversy. . The objection is taken 
by persons who were parties to those contracts, and who participated 
in the transactions which are now alleged to have been in violation of 
the laws of the State. 

It is but justice to all the parties concerned to suppose that these con- 
tracts were made in good faith, and that no suspicion was entertained 
by either of them that these engagements could not be enforced. Money 
was paid on them by one party, and received by the other. And when 
we see men dealing with one another openly in this manner, and making 
contracts to a large amount, we can hardly doubt as to what was the 
generally received opinion in Alabama at that time, in relation to the 
right of the plaintiffs to make such contracts. Everything now urged 
as proof of her policy, was equally public and well known when these 
bills were negotiated. And when a court is called on to declare contracts 
thus made to be void upon the ground that they conflict with the policy 
of the State, the line of that policy should be very clear and distinct 
to justify the court in sustaining the defense. 

The judgment of the Circuit Court in these cases must therefore be 
reversed with costs. 


Note.—tThis decision must be read in the light of the bitter controversies growing 
out of Jackson’s war on the National Bank. The Chief Justice indicates the wide- 
spread repudiation of obligations on the part of debtors and the commercial confu- 
sion that would ensue if the decision of the Circuit Court had been upheld,—a 
decision described by Webster, as attorney for the Bank, as being ‘‘in its principle, 
anti-commercial and anti-social, new and unheard of in our system, and caleulated 
to break up the harmony which has so long prevailed among the States and people 
of this Union.’’ 

Jurisdiction was taken on the ground that while a corporation is not a citizen and 
therefore not entitled to the privileges and immunities of citizens of the several 
States, under Art. IV, Sec. 2, and is not within the terms of Art. III, Sec. 2, giving 
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jurisdiction to the Federal courts in controversies between ‘¢citizens of different 
States,’’ yet, as earlier held in Bank of the United States v. Deveaux, cited by 
Chief Justice Taney, when the persons who compose the corporation are all citizens 
of the incorporating State, they may sue by their corporate. name and aver the 
citizenship of all of the members. 

Five years after the Bank of Augusta case the Court, in Louisville, C. & C. R. 
Co. v. Letson, 2 How. 497, 11 L. Ed. 353 (1844), was ready to go a step further 
and hold that where a corporation is created by the laws of a state, the legal pre- 
sumption was that its members were citizens of the State even though some of 
them were actually not so. 

In Ohio & Mississippi R. Co. v. Wheeler, 1 Black 286, 17 L. Ed. 130 (1861), 
involving a suit brought by a corporation chartered both by the laws of Ohio and 
of Indiana against a citizen of Indiana, the Court refused to take jurisdiction on the 
ground that ‘‘a suit by or against a corporation in its corporate name’’ was ‘‘a 
suit by or against citizens of the State which created it.’’ 


It is true, that a corporation by the name and style of the plaintiffs appears 
to have been chartered by the States of Indiana and Ohio, clothed with the 
same capacities and powers, and intended to accomplish the same objects, and 
it is spoken of’ in the laws of the States as one corporate body, exercising the 
same powers and fulfilling the same duties in both States. Yet it has no legal 
existence in either State, except by the law of the State. And neither State 
could confer on it a corporate existence in the other, nor add to or diminish 
the powers to be there exercised. It may, indeed, be composed of and represent, 
under the corporate name, the same natural persons. But the legal entity or 
person, which exists by force of law, can have no existence beyond the limits 
of the State or sovereignty which brings it into life and endues it with its 
faculties and powers. The President and Directors of the Ohio and Mississippi 
Railroad Company is, therefore, a distinct and separate corporate body in 
Indiana from the corporate body of the same name in Ohio, and they cannot 
be joined in a suit as one and the same plaintiff, nor maintain a suit in that 
eharacter against a citizen of Ohio or Indiana in a Cireuit Court of the United 
States. 


Thus by successive steps the Federal courts have taken jurisdiction over corpora- 
tions and have practically made them ‘‘citizens’’ with respect to privileges of suit. 
In Terrall v. Burke Construction Co., 257 U. 8. 529, 48 S. Ct. 188, 66 L. Ed. 352 
(1922), involving the validity of a statute of Arkansas which forbade any foreign 
corporation doing business in that State to remove to a Federal court any proceed- 
ing to which it was a party without the consent of the other party, the Court, 
through Mr. Chief Justice Taft, said: 


The principle established by the more recent decisions of this court is that 
a State may not, in imposing conditions upon the privilege of a foreign cor- 
poration’s doing business in the State, exact from it a waiver of the exercise 
of its constitutional right to resort to the federal courts, or thereafter with- 
draw the privilege of doing business because of its exercise of such right, 
whether waived in advance or not. The principle does not depend for its 
application on the character of the business the corporation does, whether 
state or interstate, although that has been suggested as a distinction in some 
eases. It rests on the ground that the Federal Constitution confers upon 
citizens of one State the right to resort to federal courts in another, that state 
action, whether legislative or executive, necessarily calculated to curtail the 
free exercise of the right thus secured is void because the sovereign power of 
a State in excluding foreign corporations, as in the exercise of all others of its 
sovereign powers, is subject to the limitations of the supreme fundamental law. 
It follows that the cases of Doyle v, Continental Insurance Co., 94 U. 8, 535, 


JURISDICTION OF THE FEDERAL Courts 741 


and Security Mutual Life Insurance Co. v. Prewitt, 202 U. S. 246, must be 
considered as overruled and that the views of the minority judges in those cases 
have become the law of this court. 


With respect to suits by the citizens of one State against corporations chartered 
in another State (‘‘foreign corporations’’), it was held in Neirbo Co. v. Bethlehem 
Shipbuilding Corporation, 308 U. S. 165, 60 S. Ct. 153, 84 L. Ed. 167 (1939), 
that suit may be brought in the Federal court of any State in which the corporation 
has, in conformity with state law, designated an agent for service of process. 


5. PROSECUTION OF FEDERAL OFFICERS BY A STATE 


TENNESSEE vy. DAVIS. 
100 U. 8.°257, 25 L. Ed. 648 (1879). 


[ Davis, a federal revenue officer, was indicted for murder in Tennessee. 
He petitioned for the removal of the prosecution to the Cireuit Court 
of the United States. The Circuit Court certified to the Supreme Court 
of the United States three questions: (1) whether this partictilar case 
was removable under Revised Statutes, section 643; (2) whether, if 
removable, Congress had regulated the procedure of removal and trial; 
and (3) whether, in the absence of congressional regulation, the case 
could be tried in the Cireuit Court. ] 


Mr. Justice Strona delivered the opinion of the court. 

The first of the questions certified is one of great importance, bring- 
ing as it does into consideration the relation of the general government 
to the government of the States,.and bringing also into view not merely 
the construction of an act of Congress, but its constitutionality. That 
in this case the defendant’s petition for removal of the cause was in 
the form preseribed by the act of Congress admits of no doubt. It 
represented that he had been indicted for murder in the Circuit Court 
of Grundy County, and that the indictment and criminal prosecution 
were still pending. It represented further, that no murder was com- 
mitted, but that, on the other hand, the killing was committed in the 
petitioner’s own necessary self-defence, to save his own life; that at the 
time when the alleged act for which he was indicted was committed he 
was, and still is, an officer of the United States, to wit, a deputy col- 
lector of internal revenue, and that the act for which he was indicted was 
performed in his own necessary self-defence while engaged in the dis- 
charge of his duties as deputy collector; that he was acting by and under 
the authority of the internal-revenue laws of the United States; that 
what he did was done under and by right of his office, to wit, as deputy 
collector of internal revenue; that it was his duty to seize illicit distil- 
leries and the apparatus that is used for the illicit and unlawful distilla- 
tion of spirits; and that while so attempting to enforce the revenue laws 
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of the United States, as deputy collector, as aforesaid, he was assaulted 
and fired upon by a number of armed men, and that in defence of his 
life he returned the fire. . . . There is, therefore, no room for 
reasonable doubt that a case was made for the removal of the indictment 
into the Circuit Court of the United States, if sect. 643 of the Revised 
Statutes embraces criminal prosecutions in a State court, and makes 
them removable, and if that act of Congress was not unauthorized by 
the Constitution. ' 

That the act of Congress does provide for the removal of criminal 
prosecutions for offenses against the State laws, when there arises in 
them the claim of the Federal right or authority, is too plain to admit 
of denial. . 

We come, then, to the inquiry, most discussed during the argument, 
whether sect. 643 is a constitutional exercise of the power vested in 
Congress. Has the Constitution conferred upon Congress the power 
to authorize the removal, from a State court to a Federal court, of an 
indictment against a revenue officer for an alleged crime against the 
State, and to order its removal before trial, when it appears that a 
Federal question or a claim to a Federal right is raised in the case, and 
must be decided therein? A more important question can hardly be 
imagined. Upon its answer may depend the possibility of the general 
government’s preserving its own existence. As was said in Martin v. 
Hunter, 1 Wheat. 363, ‘‘the general government must cease to exist 
whenever it loses the power of protecting itself in the exercise of its 
constitutional powers.’’ It can act only through its officers and agents, 
and they must act within the States. If, when thus acting, and within 
the scope of their authority, those officers can be arrested and brought 
to trial in a State court, for an alleged offence against the law of the 
State, yet warranted by the Federal authority they possess, and if the 
general government is powerless to interfere at orice for their protec- 
tion,—if their protection must be left to the action of the State court,— 
the operations of the general government may at any time be arrested 
at the will of one of its members. The legislation of a State may be 
unfriendly. It may affix penalties to acts done under the immediate 
direction of the national government, and in obedience to its laws. It 
may deny the authority conferred by those laws. The State court may 
administer not only the laws of the State, but equally Federal law, in 
such a manner as to paralyze the operations of the government. And 
even if, after trial and final judgment in the State court, the case can 
be brought into the United States court for review, the officer is with- 
drawn from the discharge of his duty during the pendency of the prose- 
-eution, and the exercise of acknowledged Federal power arrested. 

We do not think such an element of weakness is to be found in the 
Constitution. The United States is a government with authority ex- 
tending over the whole territory of the Union, acting upon the States 
and upon the people of the States. While it is limited in the number 
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of its powers, so far as its sovereignty extends it is supreme. No State 
government can exclude it from the exercise of any authority conferred 
upon it by the Constitution, obstruct its authorized officers against its 
will, or withhold from it, for a moment, the cognizance of any subject 
which that instrument has eummitted to it. 

By the last clause of the eighth section of the first article of the Con- 
stitution, Congress is invested with power to make all laws necessary 
and proper for carrying into execution not only all the powers pre- 
viously specified, but also all other powers vested by the Constitution in 
the government of the United States, or in any department or officer 
thereof. Among these is the judicial power of the government. That 
is declared by the second section of the third article to ‘‘extend to all 
cases in law and equity arising under the Constitution, the laws of the 
United States, and treaties made or which’ shall be made under their 
authority,’’ &. This provision embraces alike civil and criminal cases 
arising under the Constitution and laws. Cohens v. Virginia, 6 Wheat. 
264. . . . What constitutes a case thus arising was, early defined 
in the case cited from 6 Wheaton. It is not merely one where a party 
comes into court to demand something conferred upon him by the Con- 
stitution or by a law or treaty. <A case consists of the right of one party 
as well as the other, and may truly be said to arise under the Constitu- 
tion or a law or a treaty of the United States whenever its correct de- 
cision depends upon the construction of either. Cases arising under 


the laws of the United States are such as grow out of the legislation . 


of Congress, whether they constitute the right or privilege, or claim or 
protection, or defence of the party, in whole or in part, by whom they 
are asserted. Story on the Constitution, sect. 1647; 6 Wheat. 379. It 
was said in Osborne v. The Bank of the United States, 9 Wheat. 738. 
‘When a question to which the judicial power of the Union is extended 
by the Constitution forms an ingredient of the original cause, it is in 
the power of Congress to give the circuit courts jurisdiction of that 
cause, although other questions of fact or of law may be involved in it.’’ 
And a case arises under the laws of the United States, when it arises 
out of the implication of the law. Mr. Chief Justice Marshall said, in 
the case last cited : ‘‘It is not unusual for a legislative act to involve con- 
sequences which are not expressed. An officer, for example, is ordered 
to arrest an individual. It is not necessary, nor is it usual, to say that 
he shall not be punished for obeying this order. His security is im- 
plied in the order itself. It is no unusual thing for an act of Congress 
to imply, without expressing, this very exemption from State control.’’ 

““The collectors of the revenue, the carriers of the mail, the 
mint establishment, and aH those institutions which are public in their 
nature, are examples in point. It has never been doubted that all who 
are employed in them are protected while in the line of their duty; and 
yet this protection is not expressed in any act of Congress. It is inci- 
dental to, and is implied in, the several acts by which those institutions 
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are created; and is secured to the individuals employed in them by 
the judicial power alone; that is, the judicial power is the instrument 
employed by the government in administering this security.” 

It ought, therefore, to be considered as settled that the constitutional 
powers of Congress to authorize the removal of criminal cases for alleged 
offences against State laws from State courts to the circuit courts of 
the United States, when there arises a Federal question in them, is as 
ample as its power to authorize the removal of a civil case. Many of 
the cases referred to, and others, set out with great force the indispen- 
sability of such a power to the enforcement of Federal law. 

It follows that the first question certified to us from the Circuit Court 
of Tennessee must be answered in the affirmative. 

The second question is, ‘‘Whether, if the case be removable from 
the State court, there is any mode and manner of procedure in the 
trial prescribed by the act of Congress.’’ 

Whether there is or not is totally immaterial to the inquiry whether 
the case is removable; and this question can hardly have arisen on the 
motion to remand the case. The imaginary difficulties and incongruities 
supposed to be in the way of trying in the Circuit Court an indictment 
for an alleged offence against the peace and dignity of a State, if they 
were real, would be for the consideration of Congress. But they are 
unreal. . . . The circuit courts of the United States have all the 
appliances which are needed for the trial of any criminal case. They 
adopt and apply the laws of the State in civil cases, and there is no 
more difficulty in administering the State’s criminal law. They are 
not foreign courts. The Constitution has made them courts within the 
States to administer the laws of the States in certain cases; and, so long 
as they keep within the jurisdiction assigned to them, their general 
powers are adequate to the trial of any case. The supposed anomaly 
of prosecuting offenders against the peace and dignity of a State, in 
tribunals of the general government, grows entirely out of the division 
of powers between that government and the government of a State, 
that is, a division of sovereignty over certain matters. When this is 
understood (and it is time it should be), it will not appear strange that, 
even in cases of criminal prosecutions for alleged offences against a 
State, in which arises defence under United States law, the general 
government should take cognizance of the case and try it in its own 
courts, according to its own forms of proceeding. 

The third question certified has been sufficiently answered in what 
we have said respecting the second. It must be answered in the affirma- 
five; tases 
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IN RE NEAGLE. ?! 
135 U. S. 1, 10 S. Ct. 658, 34 L. Ed. 55 (1890). 


Appeal from the Circuit Court of the United States for the Northern 
District of California. 

[When Mr. Justice Field, of the Supreme Court of the United States, 
was traveling on circuit in California, there was reason to believe that 
one Terry, a suitor in Justice Field’s court, would attack him and do 
him bodily harm. Therefore, by direction of the Attorney General of 
the United States, David Neagle, a deputy United States marshal, was 
instructed to accompany Justice Field for his protection. While on 
the way from Los Angeles to San Francisco for the purpose of holding 
court, Justice Field was attacked by Terry, whereupon Neagle shot and 
killed Terry. Having been arrested by officers of the State of California 
and charged with the murder of Terry, Neagle sued out a writ of habeas 
corpus in the United States Circuit Court on the ground that he was in 
eustody for an act done in pursuance of the laws of the United States. 
The court having ordered his discharge, the sheriff, Cunningham, havy- 
ing Neagle in custody appealed from this order to the Supreme Court 
of the United States. | 


Mr. Justicp Mime . . . . delivered the opinion of the court. 


These are the material circumstances produced in evidence before the 
Cireuit Court on the hearing of this habeas corpus case. It is but a short 
sketch of a history which is given in over five hundred pages in the 
record, but we think it is sufficient to enable us to apply the law of 
the case to the question before us. Without a more minute discussion 
of this testimony, it produces upon us the conviction of a settled purpose 
on the part of Terry and his wife, amounting to a conspiracy, to murder 
Justice Field. And we are quite sure that if Neagle had been merely a 
brother or a friend of Judge Field, traveling with him, and aware of 
all the previous relations of Terry to the Judge,—as he was,—of his 
bitter animosity, his declared purpose to have revenge even to the point 
of killing him, he would have been justified in what he did in defense 
of Mr. Justice Field’s life, and possibly of his own. 

But such a justification would be a proper subject for consideration 
on a trial of the case for murder in the courts of the State of California, 
and there exists no authority in the courts of the United States to dis- 
charge the prisoner while held in custody by the State authorities for 
this offense, unless there be found in aid of the defense of the prisoner 
some element of power and authority asserted under the government of 
the United States. 


1 Alternatively cited as Cunningham v. Neagle. 
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This element is said to be found in the facts that Mr. Justice Field, 
when attacked, was in the immediate discharge of his duty as judge of 
the Circuit Courts of the United States within California; that the 
assault upon him grew out of the animosity of Terry and wife, arising 
out of the previous discharge of his duty as circuit justice in the case 
for which they were committed for contempt of court; and that the 
deputy marshal of the United States, who killed Terry in defence of 
Field’s life, was charged with a duty under the law of the United States 
to protect Field from the violence which Terry was inflicting, and which 
was intended to lead to Field’s death. 

To the inquiry whether this proposition is sustained by law and the 
facts which we have recited, we now address ourselves. 

We have no doubt that Mr. Justice Field when attacked by Terry 
was engaged in the discharge of his duties as Circuit Justice of the 
Ninth Circuit, and was entitled to all the protection under those circum- 
stanees which the law could give him. 

It is urged, however, that there exists no statute authorizing any such 
protection as that which Neagle was instructed to give Judge Field in 
the present case, and indeed no protection whatever against a vindictive 
or malicious assault growing out of the faithful discharge of his official 
duties, and that the language of section 753 of the Revised Statutes, 
that the party seeking the benefit of the writ of habeas corpus must in © 
this connection show that he is ‘‘in custody for an act done or omitted 
in pursuance of a law of the United States,’’ makes it necessary that 
upon this occasion it should be shown that the act for which Neagle is 
imprisoned was done by virtue of an act of Congress. It is not supposed 
that any special act of Congress exists which authorizes the marshals or 
deputy marshals of the United States in express terms to accompany 
the judges of the Supreme Court through their circuits, and act as a 
body-guard to them, to defend them against malicious assaults against 
their persons. But we are of opinion that this view of the statute is an 
unwarranted restriction of the meaning of a law designed to extend in a 
liberal manner the benefit of the writ of habeas corpus to persons im- 
prisoned for the performance of their duty. And we are satisfied that 
if it was the duty of Neagle, under the circumstances, a duty which 
could only arise under the laws of the United States, to defend Mr. 
Justice Field from a murderous attack upon him, he brings himself 
within the meaning of the section we have recited. This view of the 
subject is confirmed by the alternative provision, that he must be in 
custody ‘‘for an act done or omitted in pursuance of a law of the United 
States or of an order, process, or decree of a court or judge thereof, or 
is in custody in violation of the Constitution or of a law or treaty of the 
United States.’ 

In the view we take of the Constitution of the United States, any 
obligation fairly and properly inferable from that instrument, or any 
duty of the marshal to be derived from the general scope of his. duties 
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under the laws of the United States, is ‘‘a law’’ within the meaning 
of this phrase. It would be a great reproach to the system of govern- 
ment of the United States, declared to be within its sphere sovereign 
and supreme, if there is to be found within the domain of its powers no 
means of protecting the judges, in the conscientious and faithful dis- 
charge of their duties, from the malice and hatred of those upon whom 
their judgments may operate unfavorably. 

Where, then, are we to look for the protection which we have shown 
Judge Field was entitled to when engaged in the discharge of his official 
duties ? 

The Constitution, section 3, article 2, declares that the Presi- 
dent ‘‘shall take care that the laws be faithfully executed,’’ and he is 
provided with the means of fulfilling this obligation by his authority 
to commission all the officers of the United States, and, by and with the 
advice and consent of the Senate, to appoint the most important of 
them and to fill vacancies. 

Is this duty lmited to the Storeement of acts of Congress or of 
treaties of the United States according to’ their express terms, or does it 
inelude the rights, duties and obligations growing out of the Constitu- 
tion itself, our international relations, and all the protection on 
by the nature of the government under the Constitution? 

We cannot doubt the power of the President to take measures tor 
the protection of a judge of one of the courts of the United States, who, 
while in the discharge of the duties of his office, is threatened with a 
personal attack which may probably result in his death, and we think 
it clear that where this protection is to be afforded through the civil 
power, the Department of Justice is the proper one to set in motion the 
necessary means of protection. 

The result at which we have arrived upon this examination is, that 
in the protection of the person and the life of Mr. Justice Field while 
in the discharge of his official duties, Neagle was authorized to resist 
the attack of Terry upon him; that Neagle was correct in the belief that 
without prompt action on his part the assault of Terry upon the judge 
would have ended in the death of the latter; that such being his well- 
founded belief, he was justified in taking the life of Terry, as the only 
means of preventing the death of the man who was intended to be his 
victim; that in taking the life of Terry, under the circumstances, he 
was acting under the authority of the law of the United States, and was 
justified in so doing; and that he is not liable to answer in the courts 
of California on account of his part in that transaction. 

We therefore affirm the judgment of the Circuit Court authorizing 
his discharge from the custody of the sheriff of San Joaquin County. 


Mr. Justice LAMAR, with whom concurred Mr. Cuter Justice Fuuer, 
dissenting : 
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Nore.—This case might with equal logic be classified under the powers of the 
President. It is put here because the Court based its decision upon the technicality 
that the act of Neagle, done in pursuance of duties assigned to him by the President, 
came within the terms of an act of Congress defining the jurisdiction of the Federal 
courts in habeas corpus cases. 


D. Non-Justiciable Controversies; Political Questions 


LUTHER v. BORDEN. 
7 How. 1,12 L. Ed. 581 (1849). 


These two cases came up from the Circuit Court of the United States 
for the District of Rhode Island, the former by a writ of error, and the 
latter by a certificate of division in opinion. . . . The jury [in the 
first case], under the rulings of the court, found a verdict for the de- 
fendants. 


Mr. Curer Justice TANry delivered the opinion of the court. 

This case has arisen out of the unfortunate political differences which 
agitated the people of Rhode Island in 1841 and 1842. 

It is an action of trespass brought by Martin Luther, the plaintiff 
in error, against Luther M. Borden and other defendants, in the Circuit 
Court of the United States for the District of Rhode Island, for break- 
ing and entering the plaintiff’s house. The defendants justify upon 
the ground that large numbers of men were assembled in different parts 
of the State for the purpose of overthrowing the government by military 
force, and were actually levying war upon the State; that, in order to 
defend itself from this insurrection, the State was declared by compe- 
tent authority to be under martial law; that the plaintiff was engaged 
in the insurrection; and that the defendants, being in the military serv- 
ice of the State, by command of their superior officer, broke and entered 
the house and searched the rooms for the plaintiff, who was supposed 
to be there concealed, in order to arrest him, doing as little damage as 
possible. The plaintiff replied, that the trespass was committed by the 
defendants of their own proper wrong, and without any such cause; 
and upon the issue joined on this replication, the parties proceeded to 
trial. . . . The existence and authority of the government under 
which the defendants acted, was called in question; and the plaintiff 
insists, that, before the acts complained of were committed, that govern- 
ment had been displaced and annulled by the people of Rhode Island, 
and that the plaintiff was engaged in supporting the lawful authority 
of the State, and the defendants themselves were in arms against it. . 

The fourth section of the fourth article of the Constitution of the 
United States provides that the United States shall guarantee to every 
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State in the Union a republican form of government, and shall protect 
each of them against invasion; and on the application of the legislature 
or of the exécutive (when the legislature cannot be convened) against 
domestic violence. 

Under this article of the Constitution it rests with Congress to decide 
what government is the established one in a State. For as the United 
States guarantee to each State a republican government, Congress must 
necessarily decide what government is established in the State before 
it ean determine whether it is republican or not. And when the sena- 
tors and representatives of a State are admitted into the councils of the 
Union, the authority of the government under which they are appointed, 
as well as its republican character, is recognized by the proper constitu- 
tional authority. And its decision is binding on every other department 
of the government, and could not be questioned in a judicial tribunal. 
It is true that the contest in this case did not last long enough to bring 
the matter to this issue; and as no senators or representatives were 
elected under the authority of the government of which Mr. Dorr was 
the head, Congress was not called upon to decide the controversy. Yet 
the right to decide is placed there, and not in the courts. 

So, too, as relates to the clause in the above-mentioned article of the 
Constitution, providing for cases of domestic violence. It rested with 
Congress, too, to determine. upon the means proper to be ‘adopted to 
fulfill this guarantee. They might, if they had deemed it most advis- 
able to do so, have placed it in the power of a court to decide when ‘the 
contingency had happened which required the federal government to 
interfere. But Congress thought otherwise, and no doubt wisely; and 
by the act of February 28, 1795, provided, that, ‘‘in case of an insur- 
rection in any State against the government thereof, it shall be lawful 
for the President of the United States, on application of the legislature 
of such State or of the executive, when the legislature cannot be con- 
vened, to call forth such number of militia of any other State or States, 
as may be applied for, as he may judge sufficient to suppress such 
insurrection.’’ 

By this act, the power of deciding whether the exigency had arisen 
upon which the government of the United States is bound to interfere, 
is given to the President. He is to act upon the application of the legis- 
lature, or of the executive, and consequently he must determine what 
body of men constitute the legislature, and who is the governor, before 
he can act. The fact that both parties claim the right to the govern- 
ment, cannot alter the case, for both cannot be entitled to it. If there 
is an armed conflict, like the one of which we are speaking, it is a case 
of domestic violence, and one of the parties must be in insurrection 
against the lawful government. And the President must, of necessity, 
decide which is the government, and which party is unlawfully arrayed 
against it, before he can perform the duty imposed upon him by the 
act of Congress. 
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After the President has acted and called out the militia, is a Circuit 
Court of the United States authorized to inquire whether his decision 
was right? Could the court, while the parties were actually contending 
in arms for the possession of the government, call witnesses before it, 
and inquire which party represented a majority of the people? If it 
could, then it would become the duty of the court (provided it came 
to the conclusion that the President had decided incorrectly) to dis- 
charge those who were arrested or detained by the troops in the service 
of the United States, or the government which the President was en- 
deavoring to maintain. If the judicial power extends so far, the guar- 
antee contained in the constitution of the United States is a guarantee’ 
of anarchy, and not of order. Yet if this right does not reside in the 
courts when the conflict is raging—if the judicial power is, at that time, 
bound to follow the decision of the political, it must be equally bound 
when the contest is over. It cannot, when peace is restored, punish as 
offenses and crimes the acts which it before recognized, and was bound 
to recognize, as lawful. 

It is true that in this case the militia were not called out by the Presi- 
dent. But upon the application of the governor under the charter gov- 
ernment, the President recognized him as the executive power of the 
State, and took measures to call out the militia to support his authority, 
if it shouldbe found necessary for the general government to interfere; 
and it is admitted in the argument that it was the knowledge of this 
decision that put an end to the armed opposition to the charter govern- 
ment, and prevented any further efforts to establish by force the pro- 
posed constitution. The interference of the President, therefore, by 
announcing his determination, was as effectual as if the militia had 
been assembled under his orders. And it should be equally authorita- 
tive. For certainly no court of the United States, with a knowledge of 
this decision, would have been justified in recognizing the opposing 
party as the lawful government, or in treating as wrong-doers or insur- 
gents the officers of the government which the President had recognized, 
and was prepared to support by an armed force. In the ease of foreign 
nations, the government acknowledged by the President is always recog- 
nized in the courts of justice. And this principle has been applied by 
the act of Congress to the sovereign States of the Union. 

It is said that this power in the President is dangerous to liberty, 
and may be abused. All power may be abused if placed in* unworthy 
hands. But it would be difficult, we think, to point out any other hands 
in which this power would be more safe, and at the same time equally 
effectual. When citizens of the same State are in arms against each 
other, and the constituted authorities unable to execute the laws, the 
‘interposition of the United States must be prompt, or it is of little value. 
The ordinary course of proceedings in courts of justice would be utterly 
unfit for the crisis. And the elevated office of the President, chosen as 
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he is by the people of the United States, and the high responsibility he 
could not fail to feel when acting in a case of so much moment, appear 
to furnish as strong safeguards against a wilful abuse of power as 
human prudence and foresight could well provide. At all events, it is 
conferred upon him by the Constitution and laws of the United States, 
and must, therefore, be respected and enforced in its judicial tribunals. 

A question very similar to this arose in the case of Martin v. Mott, 
12 Wheat. 29-31. The first clause of the first section of the act of Feb- 
ruary 28, 1795, of which we have been speaking, authorizes the President 
to call out the militia to repel invasion. It is the second.clause in the 
same section which authorizes the call to suppress an insurrection 
against a State government. The power given to the President in each 
ease is the same, with this difference only, that it cannot be exercised 
by him in the latter case, except upon the application of the legislature 
or executive of the State. The case above mentioned arose out of a call 
made by the President, by virtue of the power conferred by the first 
clause; and the court said that ‘‘whenever a statute gives a discretion- 
ary power to any person, to be exercised by him upon his own opinion 
of certain facts, it is a sound rule of construction that the statute con- 
stitutes him the sole and exclusive judge of the existence of those facts.”’ 
The grounds upon which that opinion is maintained are set forth in the 
report, and, we think, are conclusive. The same principle applies to 
the case now before the court. Undoubtedly, if the President, in exer- 
cising this power shall fall into error, or invade the rights of the People 
of the State, it would be in the power of Congress to apply the proper 
remedy. But the courts must administer the law as they find it. 

Much of the argument on the part of the plaintiff turned upon politi- 
cal rights and political questions, upon which the court has been urged 
to express an opinion. We decline doing so. The high power has been 
conferred on this court of passing judgment upon the acts of the State 
sovereignties, and of the legislative and executive branches of the fed- 
eral government, and of determining whether they are beyond the lim- 
its of power marked out for them respectively by the Constitution of 
the United States. This tribunal, therefore, should be the last to over- 
step the boundaries which limit its own jurisdiction. And while it 
should always be ready to meet any question confided to it by the Con- 
stitution, it is equally its duty not to pass beyond its appropriate sphere 
of action, and to take care not to involve itself in discussions which 
properly belong to other forums. No one, we believe, has ever doubted 
the proposition, that, according to the institutions of this country, the 
sovereignty in every State resides in the people of the State, and that 
they may alter and change their form of government at their own pleas- 
ure. But whether they have changed it or not, by abolishing an old 
government, and establishing a new one in its place, is a question to be 
settled by the political power. And when that power has decided, the 
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courts are bound to take notice of its decision, and to follow it. 
The judgment of the Circuit Court must, therefore, be affirmed. 


Mr. Justice Woopsury, dissenting. . . 


Nore.—The conditions existing in Rhode Island which led up to Dorr’s Rebellion 
and the reactions of the press and political leaders to the decision may be found in 
Warren, The Supreme Court, II, 186 ff. Of particular interest is the fact that 
Chief Justice Taney, appointed by President Jackson, should have given a decision 
regarded by the radical Democratic press of the time as contrary to the right of 
the people to change their form of government. 


F 
MISSISSIPPI v. JOHNSON. 


4 Wall. 475, 18 L. Ed. 437 (1867). 


Tue Cur Justice [CHASE] delivered the opinion of the court. 

A motion was made, some days since, in behalf of the State of Mis- 
sissippi, for leave to file a bill in the name of the State, praying this 
court to perpetually enjoin and restrain Andrew Johnson, President 
of the United States, and E. O. C. Ord, general commanding in the 
District of Mississippi and Arkansas, from executing, or in any manner 
carrying out, certain acts of Congress therein named. 

The acts referred to are those of March 2d, and Mareh 23d, 1867, 
commonly known as the Reconstruction Acts. 

The Attorney-General objected to the leave asked for, upon the 
ground that no bill which makes a President a defendant, and seeks 
an injunction against him to restrain the performance of his duties as 
President, should be allowed to be filed in this court. . . . 

The single point which requires consideration is this: Can the 
President be restrained by injunction from carrying into effect an 
act of Congress alleged to be unconstitutional ? 

It is assumed by the counsel for the State of Mississippi, that the 
President, in the execution of the Reconstruction Acts, is required to 
perform a mere ministerial duty. In this assumption there is, we 
think, a confounding of the terms ministerial and executive, which 
are by no means equivalent in import. 

A ministerial duty, the performance of which may, in proper eases, 
be required of the head of a department, by judicial process, is one 
in respect to which nothing is left to discretion. It is a simple, 
definite duty, arising under conditions admitted or proved to exist, 
and imposed by law. 

The case of Marbury v. Madison, Secretary of State, 1 Cranch, 137, 
furnishes an illustration. A citizen had been nominated, confirmed, 
and appointed a justice of the peace for the District of Columbia, and 
his commission had been made out, signed, and sealed. Nothing re- 
mained to be done except delivery, and the duty of delivery was 
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imposed by law on the Secretary of State. It was held that the 
performance of this duty might be enforced by mandamus issuing from 
a court having jurisdiction. 

So, in the case of Kendall, Postmaster-General, v. Stockton & Stokes, 
12 Peters, 527, an act of Congress had directed the Postmaster-Gen- 
eral to credit Stockton & Stokes with such sums as the Solicitor of 
the Treasury should find due to them; and that officer refused to 
eredit them with certain sums, so found due. It was held that the 
crediting of this money was a mere ministerial duty, the performance 
of which might be judicially enforced. 

In each of these cases nothing was left to discretion. There was no 
room for the exercise of judgment. The law required the performance 
of a single specific act; and that performance, it was held, might be 
required by mandamus. 

Very different is the duty of the President in the exercise of the power 
to see that the laws are faithfully executed, and among these laws the 
acts named in the bill. By the first of these acts he is required to assign 
generals to command in the several military districts, and to detail suffi- 
cient military force to enable such officers to discharge their duties un- 
der the law. By the supplementary acts, other duties are imposed on 
the several commanding generals, and these duties must necessarily be 
performed under the supervision of the President as commander-in- 
chief. The duty thus imposed on the President is in no just sense min- 
isterial. It is purely executive and political. 

An attempt on the part of the judicial department of the government 
to enforce the performance of such duties by the President might be 
justly characterized, in the language of Chief Justice Marshall, as ‘‘an 
absurd and excessive extravagance.’’ 

It is true that in the mstance before us the interposition of the court 
is not sought to enforce action by the Executive under constitutional 
legislation, but to restrain such action under legislation alleged to be 
unconstitutional. But we are unable to perceive that this circumstance 
takes the case out of the general principles which forbid judicial inter- 
ference with the exercise of Executive discretion. 

It was admitted in the argument that the application now made to 
us is without a precedent; and this is of much weight against it. 

Had it been supposed at the bar that this court would, in any case, 
interpose, by injunction, to prevent the execution of an unconstitu- 
tional act of Congress, it can hardly be doubted that applications with 
that object would have been heretofore addressed to it. 

Occasions have not been wanting. 

The constitutionality of the act for the annexation of Texas was 
vehemently denied. It made important and permanent changes in the 
relative importance of States and sections, and was by many supposed 
to be pregnant with disastrous results to large interests in particular 
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States. But no one seems to have thought of an application for an 
injunction against the execution of the act by the President. 

And yet it is difficult to perceive upon what principle the application 
now before us can be allowed and similar applications in that and other 
cases have been denied. 

The fact that no such application was ever before made in any case 
indicates the general judgment of the profession that no such applica- 
tion should be entertained. 

It will hardly be contended that Congress [the courts?] can inter- 
pose, in any case, to restrain the enactment of an unconstitutional 
law; and yet how can the right to judicial interposition to prevent such 
an enactment, when the purpose is evident and the execution of that 
purpose certain, be distinguished, in principle, from the right to such 
interposition against the execution of such a law by the President? 

The Congress is the legislative department of the government; the 
President is the executive department. Neither can’be restrained in its 
action by the judicial department; though the acts of both, when per- 
formed, are, in proper cases, subject to its cognizance. 

The impropriety of such interference will be clearly seen upon con- 
sideration of its possible consequences. 

Suppose the bill filed and the injunction prayed for allowed. If the 
President refuse obedience, it is needless to observe that the court is 
without power to enforce its process. If, on the other hand, the Presi- 
dent complies with the order of the court and refuses to execute the acts 
of Congress, is it not clear that a collision may occur between the 
executive and legislative departments of the government? May not the 
House of Representatives impeach the President for such refusal? And 
in that case could this court interfere, in behalf of the President, thus 
endangered by compliance with its mandate, and restrain by injunction 
the Senate of the United States from sitting as a court of impeachment? 
Would the strange spectacle be offered to the publie world of an 
attempt by this court to arrest proceedings in that court? 

These questions answer themselves. 

It is true that a State may file an original bill in this court. And it 
may be true, in some cases, that such a bill may be filed against the 
United States. But we are fully satisfied that this court has no juris- 
diction of a bill to enjoin the President in the performance of his 
official duties; and that no such bill ought to be received by, us. 

It has been suggested that the bill contains a prayer that, if the 
relief sought cannot be had against Andrew Johnson, as President, it 
may be granted against Andrew Johnson as a citizen of Tennessee. 
But it is plain that relief as against the execution of an act of Con- 
gress by Andrew Johnson, is relief against its execution by the Presi- 
dent. <A bill praying an injunction against the execution of an act of 
Congress by the incumbent of the presidential office cannot be re- 
ceived, whether it describes him as President or as a citizen of a 
State. 
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The motion for leave to file the bill is, therefore, denied. [April 15, 
1867. ] 


/ 


Note.—It is difficult to defend the logic of the opinion in this case, for it puts 
the President above the law; and it overlooks the fact that the President obviously 
could not act except through subordinate executive officers who, according to ac- 
cepted precedent, were not entitled to protection in the performance of unlawful acts. 
This latter issue was raised when Georgia promptly filed a bill to restrain Secretary 
Stanton and General Grant from enforcing the acts. Georgia v. Stanton, 6 Wall. 
50, 18 L. Ed. 721 (1867). But the Court was unwilling to believe that the issues 
were other than ‘‘political’’ and applied the same rule laid down in Mississippi 
v. Johnson. The conditions of the time doubtless made any other decision practically 
impossible. See Warren, The Supreme Court, II, 455 ff. In spite of the Milligan 
Case, ante p. 542, the Constitution was still to.a degree ‘‘in suspense.’’ 


PACIFIC STATES TELEPHONE & TELEGRAPH CO. 
v. OREGON. 


223 U. S. 118, 32 S. Ct. 224, 56 L. Ed. 377 (1912). 


Error to the Supreme Court of the State of Oregon. 


Mr. Cur Justice Wuite delivered the opinion of the court. 

The case is this: In 1902 Oregon amended its constitution (Art. IV, 
§1). This amendment while retaining an existing clause vesting the 
exclusive legislative power in a General Assembly consisting of a senate 
and house of representatives added to that provision the following: 
‘But the people reserve to themselves power to propose laws and amend- 
ments to the constitution and to enact or reject the same at the polls, 
independent of the legislative assembly, and also reserve power at their 
own option to approve or reject at the polls any act of the legislative 
assembly.’’ Specific means for the exercise of the power thus reserved 
was contained in further clauses authorizing both the amendment of 
the constitution and the enactment of laws to be accomplished by the 
method known as the initiative and that commonly referred to as the 
referendum. As to the first, the initiative, it suffices to say that a 
stated number of voters were given the right at any time to secure a 
submission to popular vote for approval of any matter which it was 
desired to have enacted into law, and providing that the proposition 
thus submitted when approved by popular vote should become the law 
of the State. The second, the referendum, provided for a reference to 
a popular vote, for approval or disapproval, of any law passed by the 
legislature, such reference to take place either as the result of the action 
of the legislature itself or of a petition filed for that purpose by a spec- 
ified number of voters. . . . 
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By resort to the initiative in 1906 a law taxing certain classes of cor- 
porations was submitted, voted on and promulgated by the Governor in 
1906 (June 25, 1906, Gen. Laws 1907, p. 7) as having been duly adopted. 
By this law telephone and telegraph companies were taxed, by what 
was qualified as an annual license, two per centum upon their gross 
revenue derived from business done within the State. 

The Pacific States Telephone and Telegraph Company, an Oregon 
corporation engaged in business in that State, made a return of its 
gross receipts as required by the statute and was accordingly assessed 
two per cent upon the amount of such return. The suit which is now 
before us was commenced by the State to enforce payment of this assess- 
ment and the statutory penalties for delinquency. The petition alleged 
the passage of the taxing law by resort to the initiative, the return made 
by the corporation, the assessment, the duty to pay and the failure to 
make such payment. : 

The assignments of error filed on the allowance of the writ of error 
are numerous. The entire matters covered by each and all of them in 
the argument, however, are reduced to six propositions, which really 
amount to but one, since they are all based upon the single contention 
that the creation by a State of the power to legislate by the initiative 
and referendum causes the prior lawful state government to be bereft 
of its lawful character as the result of the provisions of § 4 of Art. IV 
of the Constitution, that ‘‘The United States shall guarantee to-every—— 
State in this Union a Republican form of Government, and shall pro- 
tect each of them against Invasion; and on Application of the Legisla- 
ture, or of the Executive (when the Legislature cannot be convened), 
against domestic Violence.’’ This being the basis of all the contentions 
the case comes to the single issue whether the enforcement of that pro- 
vision, because of its political character, is exclusively committed to 
Congress or is judicial in its character. 

In other words, the propositions each and all proceed alone upon the 
theory that the adoption of the initiative and referendum destroyed all 
government republican in form in Oregon. This being so, the conten- 
tion, if held to be sound, would necessarily affect the validity, not only 
of the particular statute which is before us, but of every other statute 
passed in Oregon since the adoption of the initiative and referendum. 
And indeed the propositions go further than this, since in their essence 
they assert that there is no governmental function, legislative or judi- 
cial, in Oregon, because it cannot be assumed, if the proposition be well 
founded, that there is at one and the same time one and the same gov- 
ernment which is republican in form and not of that character. 

[The Court here considers the extension of judicial authority that 
would result from accepting the interpretation of Art. IV, § 4, asked 
for by the Company. } 

Do the provisions of § 4, Art. IV, bring about these strange, far-reach- 
ing and injurious results? That is to say, do the provisions of that 
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Article obliterate the division between judicial authority and legislative 
power upon which the Constitution rests? In other words, do they au- 
thorize the judiciary to substitute its judgment as to a matter purely 
political for the judgment of Congress on a subject committed to it and 
thus overthrow the Constitution upon the ground that thereby the guar- 
antee to the States of a government republican in form may be secured, 
a conception which after all rests upon the assumption that the States 
are to be guaranteed a government republican in form by destroying the 
very existence of a government republican in form in the Nation. 

How better can the broad lines which distinguish these two subjects 
be pointed out than by considering the character of the defense in this 
very case? . . . Its essentially political nature is at once made mani- 
fest by understanding that the assault which the contention here ad- 
' vanced makes is not on the tax as a tax, but on the State as a State. 
It is addressed to the framework and political character of the govern- 
ment by which the statute’ levying the tax was passed. It is the govern- 
ment, the political entity, which (reducing the case to its essence) is called 
to the bar of this court, not for the purpose of testing judicially some 
exercise of power assailed, on the ground that its exertion has injuriously | 
affected the rights of an individual because of repugnancy to some con- 
stitutional limitation, but to demand of the State that it establish its 
right to exist as a State, republican in form. 

As the issues presented, in their very essence, are, and have long since 
by this court been, definitely determined to be political and govern- 
mental, and embraced within the scope of the powers conferred upon 
“Congress, and not therefore within the reaclr of judicial power, it fol- 
lows that the case presented is not within our jurisdiction, and the writ 
of error must therefore be, and it is, dismissed for want of jurisdiction. 

Dismissed for want of jurisdiction. 


Note.—See Coleman v. Miller, ante p. 89, for the application of the principle 
of ‘‘political questions’’ to constitutional amendments. 


E. The Law of the Federal Courts 


ERIE RAILROAD COMPANY v. TOMPKINS. 
304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188 (1938). 
On writ of Certiorari to the United States Circuit Court of Appeals 
for the Second Circuit. 


Mr. JUSTICE BRANDEIS delivered the opinion of the court. 

The question for decision is whether the oft-challenged doctrine of 
Swift v. Tyson [16 Pet. 1, 10 L. Ed. 865 (1842).] shall now be disap- 
proved. 
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Tompkins, a citizen of Pennsylvania, was injured on a dark night by 
a passing freight train of the Erie Railroad Company while walking 
along its right of way at Hughestown in that State. He claimed that 
the accident occurred through negligence in the operation, or mainte- 
nance, of the train; that he was rightfully on the premises as licensee 
because on a commonly used beaten footpath which ran for a short dis- 
tance alongside the tracks; and that he was struck by something which 
looked like a door projecting from one of the moving cars. To enforce 
that claim he brought an action in the federal court for southern New 
York, which had jurisdiction because the company is a corporation of that 
State. It denied liability; and the case was tried by a jury. 

The Erie insisted that its duty to Tompkins was no greater than that 
owed to a trespasser. It contended, among other things, that its duty to 
Tompkins, and hence its liability, should be determined in accordance 
with the Pennsylvania law; that under the law of Pennsylvania, as de- 
clared by its highest court, persons who use pathways along the railroad 
right of way—that is, a longitudinal pathway as distinguished from a 
crossing—are to be deemed trespassers; and that the railroad is not 
liable for injuries to undiscovered trespassers resulting from its negli- 
gence, unless it be wanton or wilful. Tompkins denied that any such rule 
had been established by the decisions of the Pennsylvania courts; and 
contended that, since there was no statute of the State on the subject, 
the railroad’s duty and liability is to be determined in federal courts 
as a matter of general law. z 

The trial judge refused to rule that the applicable law precluded re- 
covery. The jury brought in a verdict of $30,000; and the judgment en- 
tered thereon was affirmed by the Circuit Court of Appeals, which held 
(90 F. (2d) 603, 604) that it was unnecessary to consider whether the 
law of Pennsylvania was as contended, because the question was one not 
of local, but of general, law and that ‘‘upon questions of general law the 
, federal courts are free, in absence of a local statute, to exercise their 
independent judgment as to what the law is; and it is well settled that the 
question of the responsibility of a railroad for injuries caused by its 
servants is one of general law. . . . Where the public has made open 
and notorious use of a railroad right of way for a long period of time 
and without objection, the company owes to persons on such permissive 
pathway a duty of care in the operation of its trains. . . . It is like- 
wise generally recognized law that a jury may find that negligence exists 
toward a pedestrian using a permissive path on the railroad right of way 
if he is hit by some object projecting from the side of the train.’’ 

The Erie had contended that application of the Pennsylvania rule 
was required, among other things, by § 34 of the Federal Judiciary Act 
of September 24, 1789 [1 Stat. at L. 73, 92], chap. 20, 28 U. S. C. A. 
§ 725, which provides: ‘‘The laws of the several States, except where 
the Constitution, treaties, or statutes of the United States otherwise re- 
quire or provide, shall be regarded as rules of decision in trials at com- 
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mon law, in the courts of the United States, in cases where they apply.”’ 

Because of the importance of the question whether the federal court 
was free to disregard the alleged rule of the Pennsylvania common 
law, we granted certiorari. A 

First. Swift v. Tyson, 16 Pet. 1, 18, 10 L. Ed. 865, 871, held that 
federal courts exercising jurisdiction on the ground of diversity of 
citizenship need not, in matters of general jurisprudence, apply the un- 
written law of the State as declared by its highest court; that they are 
free to exercise an independent judgment as to what the common law 
of the State is—or should be; and that, as there stated by Mr. Justice 
Story: ‘‘The true interpretation of the thirty-fourth section limited 
its application to State laws strictly local, that is to say, to the positive 
statutes of the state, and the construction thereof adopted by the local 
tribunals, and to rights and titles to things having a permanent lo- 
eality, such as the rights and titles to real estate, and other matters 
immovable and intra-territorial in their nature and character. It never 
has been supposed by us, that the section did apply, or was designed to 
apply, to questions of a more general nature, not at all dependent upon 
local statutes or local usages of a fixed and permanent operation, as, 
for example, to the construction of ordinary contracts or other written 
instruments, and especially to questions of general commercial law, 
where the State tribunals are called upon to perform the like functions 
as ourselves, that is, to ascertain upon general reasoning and legal anal- 
ogies, what is the true exposition of the contract or instrument, or what 
is the just rule furnished by the principles of commercial law to gov- 
ern the case.’’ 

The Court in applying the rule of § 34 to equity cases, in Mason v. 
United States, 260 U. 8. 545, 559, 67 L. Ed. 396, 401, 43 S. Ct. 200, 
said: ‘‘The statute, however, is merely declarative of the rule which 
would exist in the absence of the statute.’’ The federal courts assumed, 
in the broad field of ‘‘general law,’’ the power to ‘declare rules of deci- 
sion which Congress was confessedly without power to enact as stat- 
utes. Doubt was repeatedly expressed as to the correctness of the con- 
struction given § 34, and as to the soundness of the rule which it 
introduced. But it was the more recent research of a competent scholar, 
who examined the original document, which established that the con- 
struction given to it by the Court was erroneous; and that the pur- 
pose of the section was merely to make certain that, in all matters ex- 
cept those in which some federal law is controlling, the federal courts 
exercising jurisdiction in diversity of citizenship cases would apply as 
their rules of decision the law of the State, unwritten as well as writ- 
ten.} 


1 Charles Warren, New Light on the History of the Federal Judiciary Act of 
1789. 387 Harv. Law Rev. 49, 51-52, 81-88, 108. [Court’s note.] 
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Criticismi of the doctrine became widespread after the decision of 
Black & W. Taxicab & Transfer Co. v. Brown & Y. Taxicab & Transfer 
Co., 276 U. S. 518, 72 L. Ed. 681, 48 S. Ct. 404, 57 A. L. R. 426. There, 
Brown and Yellow, a Kentucky corporation owned by Kentuckians, 
and the Louisville and Nashville Railroad, also a Kentucky corporation, 
wished that the former should have the exclusive privilege of soliciting 
passenger and baggage transportation at the Bowling Green, Kentucky, 
railroad station; and that the Black and White, a competing Kentucky 
corporation, should be prevented from interfering with that privilege. 
Knowing that such a contract would be void under the common law of 
Kentucky, it was arranged that the Brown and Yellow reincorporate 
under the law of Tennessee, and that the contract with the railroad 
should be executed there. The suit was then brought by the Tennessee 
corporation in the federal court for western Kentucky to enjoin com- 
petition by the Black and White; an injunction issued by the district 
court was sustained by the Court of Appeals; and this Court, citing. 
many decisions in which the doctrine of Swift v. Tyson had been ap- 
plied, affirmed the decree. 

Second. Experience in applying the doctrine of Swift v. Tyson. 
had revealed its defects, political and social; and the benefits expected 
to flow from the rule did not accrue. Persistence of state courts in 
their own opinions on questions of common law prevented uniformity ; 
and the impossibility of discovering a satisfactory line of demarcation 
between the province of general law and that of local law developed 
a new well of uncertainties. 

On the other hand, the mischievous results of the doctrine had _ be- 
come apparent. Diyersity of citizenship jurisdiction was conferred in 
order to prevent apprehended discrimination in state courts against 
those not citizens of the State. Swift v. Tyson introduced grave dis- 
crimination by non-citizens against citizens. It made rights enjoyed 
under the unwritten ‘‘general law’’ vary according to whether enforce- 
ment was sought in the state or in the federal court; and the privilege 
of selecting the court in which the right should be determined was con- 
ferred upon the non-citizen. Thus, the doctrine rendered impossible 
equal protection of the law. In attempting to promote uniformity of 
law throughout the United States, the doctrine had prevented uniform- 
ity in the administration of the law of the State. 

The discrimination resulting became in practice far-reaching. This 
resulted in part from the broad province accorded to the so-called ‘‘gen- 
eral law’’ as to which federal courts exercised an independent judg- 
ment. Jn addition to questions of purely commercial law, ‘‘general: 
law’’ was held to include the obligations under contracts entered into 
and to be performed within the State, the extent to which a carrier 
operating within a State may stipulate for exemption from liability 
for his own negligence or that of his employee; the liability for torts 
committed within the State upon persons resident or property located 
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there, even where the question of liability depended upon the scope 
of a property right conferred by the State; and the right to exemplary 
or punitive damages. Furthermore, state decisions construing local 
deeds, mineral conveyances, and even devises of real estate were dis- 
regarded. : 

In part the discrimination resulted from the wide range of persons 
held entitled to avail themselves of the federal rule by resort to the 
diversity of citizenship jurisdiction. Through this jurisdiction indi- 
vidual citizens willing to remove from their own State and become 
citizens of another might avail themselves of the federal rule. And, 
without even change of residence, a corporate citizen of the State could 
avail itself of the federal rule by re-incorporating under the laws of 
another state, as was done in the Taxicab Case. 

The injustice and confusion incident to the doctrine of Swift v. 
Tyson have been repeatedly urged as reasons for abolishing or limiting 
diversity of citizenship jurisdiction. Other legislative relief has been 
proposed. If only a question of statutory construction were involved, 
we should not be prepared to abandon a doctrine so widely applied 
throughout nearly a century. But the unconstitutionality of the course 
pursued has now been made clear and compels us to do so. 

Third. Except in matters governed by the Federal Constitution or 
by Acts of Congress, the law to be applied in any case is the law of 
the State. And whether the law of the State shall be declared by its 
Legislature in a statute or by its highest court in a decision is not a 
matter of federal concern. There is no federal general common law. 
Congress has'no power to declare substantive rules of common law ap- 
plicable in a State whether they be local in their nature or ‘‘general,’’ 
be they commercial law or a part of the law of torts. And no clause 
in the Constitution purports to confer such a power upen the federal 
courts. As stated by Mr. Justice Field when protesting in Baltimore 
& O. R. Co. v. Baugh, 149 U. S. 368, 401, 37 L. Ed. 772, 786, 13 S. Ct. 
914, against ignoring the Ohio common law of fellow servant liability : 
“‘T am aware that what has been termed the general law of the country 
—which is often little less than what the judge advancing the doctrine 
thinks at the time should be the general law on a particular subject— 
has been often advanced in judicial opinions of this court to control 
a conflicting law of a state. I admit that learned judges have fallen 
into the habit of repeating this doctrine as a convenient mode of brush- 
ing aside the law of a State in conflict with their views. And I con- 
fess that, moved and governed by the authority of the great names of 
those judges, I have, myself, in many instances, unhesitatingly and 
confidently, but I think now erroneously, repeated the same doctrine. 
But, notwithstanding the great names which may be cited in favor of 
the doctrine, and notwithstanding the frequency with which the doc- 
trine has been reiterated, there stands, as a perpetual protest against 
its repetition, the Constitution of the United States, which recognizes 
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and preserves the autonomy and independence of the States—inde- 
pendence in their legislative and independence in their judicial depart- 
ments. Supervision over either the legislative or the judicial action 
of the States is in no case permissible except as to matters by the Con- 
stitution specially authorized or delegated to the United States. Any 
interference with either, except as thus permitted, is an invasion of 
the authority of the State and, to that extent, a denial of its inde- 
pendence.’’ 

The fallacy underlying the rule declared in Swift v. Tyson is made 
clear by Mr. Justice Holmes! The doctrine rests upon the assumption 
that there is ‘‘a transcendental body of law outside of any particular 
State but obligatory within it unless and until changed by statute,’’ 
that federal courts have the power to use their judgment as to what 
the rules of common law are; and that in the federal courts ‘‘the parties 
are entitled to an independent judgment on matters of general law:’’ 

‘But law in the sense in which courts speak of it today does not exist 
without some definite authority behind it. The common law so far as it 
is enforced in a State, whether called common law or not, is not the 
common law generally but the law of that State existing by the au- 
thority of that State without regard to what it may have been in Eng- 
land or anywhere else. 

‘‘The authority and only authority is the state, and if that be so, the 
voice adopted by the State as its own [whether it be of its Legislature 
or of its Supreme Court] should utter the last word.’’ Thus the doc- 
trine of Swift v. Tyson is, as Mr. Justice Holmes said, ‘‘an unconsti- 
tutional assumption of powers by courts of the United States which no 
lapse of time or respectable array of opinion should make us hesitate 
to correct.’’ In disapproving that doctrine we do not hold unconsti- 
tutional § 34 of the Federal Judiciary Act of 1789, or any other Act 
of Congress. We merely declare that in applying the doctrine this 
Court and the lower courts have invaded rights which in our opinion 
are reserved by the Constitution to the several States. 

Fourth. The defendant contended that by the common law of Penn- 
sylvania as declared by its highest court in Falchetti v. Pennsylvania 
R. Co., 8307 Pa. 203, 160 A. 859, the only duty owed to the plaintiff was 
to refrain from wilful or wanton injury. The plaintiff denied that 
such is the Pennsylvania law. In support of their respective conten- 
tions the parties discussed and cited many decisions of the Supreme 
Court of the State. The Circuit Court of Appeals ruled that the ques- 
tion of liability is ‘one of general law; and on that ground declined to 
decide the issue of state law. As we hold this was error, the judgment 


1 Kuhn v. Fairmount Coal Co., 215 U. S. 349, 370-372, 38 S. Ct. 140, 54 L. Ed. 
228; Black & White Taxicab, ete. Co. v. Brown & Yellow Taxicab, ete. Co., 276 U. S. 
518, 532-536, 48 8. Ct. 404, 408, 409, 72.L. Ed. 681,57 A. L. R. 426. [Court’s note.] 
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is reversed and the case remanded to it for further proceedings in con- 
formity with our opinion. 
Reversed. 


Mr. Justice Carpozo took no part in the consideration or decision of 
this case. 


Mr. Justice BUTLER, dissenting: 

[The dissenting opinion, in which Mr. Justice McReynolds joined, 
condemns ‘‘the substance of the decision’’ in striking down as uncon- 
stitutional § 34 of the Judiciary Act as construed by past decisions. 
Mr. Justice Reed concurred in the conclusion but held that it was un- 
necessary to declare that the ‘‘course pursued’”’ was unconstitutional, 
instead of merely erroneous. | 


Norrt.—While the decision in Swift v. Tyson in 1842 was apparently welcomed 
by the business community as laying the basis for a general commercial law inde- 
pendent of the decisions of state courts, its effects were, as Warren points out, quite 
different from those intended. ‘‘Probably no decision of the Court has ever given 
rise to more uncertainty as to legal rights; . . . its chicf effect has been to 
render it difficult for business men to know in advance to what particular topic the 
Court would apply the doctrine; . « .’’ It is significant that at a time when 
the tendency towards centralization in government is so manifest the Supreme Court 
should declare that a doctrine which it had followed for so many years was an 
invasion of rights reserved by the Constitution to the several States. » 


CHAPTER XI 


INTERSTATE RELATIONS 
A. The Full Faith and Credit Clause 


ATHERTON v. ATHERTON. 
181 U. 8. 155, 45 L. Ed. 794 (1901). 


In error to the Supreme Court of New York to review a judgment for 
plaintiff affirmed by the General Term of the Supreme Court of New 
York and by the Court of Appeals of that state. Reversed. 


Statement by Mr. Justice GRAY: 

This was a suit brought January 11, 1893, in the supreme court of 
the state of New York, by Mary G. Atherton against Peter Lee Ather- 
ton, for a divorce from bed and board, for the custody of the child of 
the parties, and for the support of the plaintiff and the child, on the 
ground of cruel and abusive treatment of the plaintiff by the defendant. 
The defendant appeared in the case; and at a trial by the court with- 
out a jury at June term, 1893, the court found the following faets: 

On October 17, 1888, the parties were married at Clinton, Oneida 
county, New York, the plaintiff being a resident of that place, and the 
defendant a resident of Louisville, Kentucky. Immediately after the 
marriage, the parties went to and resided at Louisville, in the house 
with the defendant’s parents, had a child born to them on January 8, 
1890, and there continued to reside as husband and wife until October 3, 
1891. Then, owing to his cruel and abusive treatment, without fault 
on her part, she left him, taking the child with her, and in a few days 
thereafter returned to her mother at Clinton, and has ever since re- 
sided there with her mother, and is a resident of and domiciled in the 
state of New York, and has not lived or cohabited with the defendant. 
When she so left him and went to Clinton, she did so with the purpose 
and intention of not returning to the state of Kentucky, but of per- 
manently residing in the state of New York; and this purpose and in- 
tention were understood by the defendant at the time, . . . The de- 
fendant continued to reside in Louisville, and is a resident of the state 
of Kentucky. 

The defendant, in his answer, besides denying the cruelty charged, set 
up a decree of divorce from the bond of matrimony, obtained by him 
against his wife March 14, 1893, in a court of Jefferson county, in the state 
of Kentucky, empowered to grant divorces, by which ‘‘this action having 
come on to be heard upon the pleadings, report of attorney for the absent 
defendant, and the evidence, and the court being advised, it is considered 
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by the court that the plaintiff, Peter Lee Atherton, has resided in Jeff- 
erson county, Kentucky, continuously for ten years last past; and that he 
and the defendant, Mary G. Atherton, were married on the 17th day of 
October, 1888 ; that from the date of said marriage the said plaintiff and 
defendant resided in Jefferson county, Kentucky; that while the «plain- 
tiff and defendant were thus residing in Jefferson county, Kentucky, 
the defendant, Mary G. Atherton, without fault upon the part of 
the plaintiff, abandoned him, and that said abandonment has continued 
without interruption from that time to this, and at the filing of the pe- 
tition herein had existed for more than one year; that the defendant, 
Mary G. Atherton, had, at the filing of the petition herein, been absent 
from this state for more than four months; that therefore it is further 
considered and adjudged by the court that the plaintiff, Peter Lee 
Atherton, is entitled to the decree of divorce prayed for in this pe- 
tition, and that the bonds of matrimony between the said plaintiff, Peter 
Lee Atherton and the said defendant, Mary G. Atherton, be and they are 
hereby dissolved.’’ 
The defendant sued out this writ of error, on the ground that the judg- 
ment did not give full faith and credit to the decree of the court in 
Kentucky, as required by the Constitution and laws of the United States. 


Mr. JUSTICE GRAY, after stating the case as above, delivered the opinion 
of the court: 

The Ist section of the 4th article of the Constitution of the United 
States is as follows: ‘‘Full faith and credit shall be given in each state 
to the public acts, records, and judicial proceedings of every other state; 
and the Congress may, by general laws, prescribe the manner in which 
such acts, records, and proceedings shall be proved, and the effect there- 
of.’? This section was intended to ‘give the same conclusive effect to the 
judgment of all the states, so as to promote certainty and uniformity in 
the rule among them. And Congress, in the exercise of the power so con- 
ferred, besides prescribing the manner in which the records and judicial 
proceedings of any state may be authenticated, has defined the effect 
thereof, by enacting that ‘‘the said records and judicial proceedings so 
authenticated shall have such faith and credit given to them in every 
court within the United States as they have by law or usage in the courts 
of the state from which they are taken.’’ Rev. Stat. § 905, re-enacting 
act of May 26, 1790, chap. 11, 1 Stat. at L. 122; 

There can be no doubt that this decree [of the Kentucky court] was by 
law and usage entitled to full faith and credit as an absolute decree of 
divorce in the state of Kentucky. The court of appeals of that state 

has recognized that the regulation of divorce belongs to the legis- 
rare of the domicil of the parties. Maguire v. Maguire (1838) 7 Dana, 
181, 185-187. And the same court, where husband and wife had lived 
together in Kentucky, and she abandoned him, and he became a bona 
fide citizen of Indiana, held that a divorce from the bonds of matrimony, 
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obtained by him against the wife in that state, by proceedings on con- 
structive service and according to the laws of that state, determined the 
status of the parties in Kentucky. Hawkins v. Ragsdale (1882) 80 Ky. 
353, 44 Am. Rep. 483. 

The purpose and effect of a decree of divorce from the bond of matri- 
mony by a court of competent jurisdiction are to change the existing 
status or domestic relation of husband and wife, and to free them both 
from the bond. The marriage tie, when thus severed as to one party, 
ceases to bind either. A husband without a wife, or a wife without a 
husband, is unknown to the law. When the law provides, in the nature 
of a penalty, that the guilty party shall not marry again, that party, 
as well as the other, is still absolutely freed from the bond of the 
former marriage. 

The rule as to the notice necessary to give full effect to a decree of 
divorce is different from that which is required in suits in personam. 


The authorities above cited show the wide diversity of opinion existing 
upon this important subject, and admonish us to confine our decision to 
the exact case before us. 

This case does not involve the validity of a divorce granted, on con- 
structive service, by the court of a state in which only one of the parties 
ever had a domicil; nor the question to what extent the good faith of the 
domicil may be afterwards inquired into. In this case, the divorce in 
Kentucky was by the court of the state which had always been the un- 
doubted domicil of the husband, and which was the only matrimonial 
domicil of the husband and wife. The single question to be decided is 
the validity of that divorce, granted after such notice had been given as 
was required by the statutes of Kentucky. 

We are of opinion that the undisputed facts show that such efforts were 
required by the statutes of Kentucky, and were actually made, to give 
the wife actual notice of the suit in Kentucky, as to make the decree of 
the court there, granting a divorce upon the ground that she had aban- 
doned her husband, as binding on her as if-she had been served with 
notice in Kentucky, or had voluntarily appeared in the suit. Binding 
her to that full extent, it established, beyond contradiction, that she had 
abandoned her husband, and precludes her from asserting that she left 
him on account of his cruel treatment. 

To hold otherwise would make it ‘difficult, if not impossible, for the 
husband to obtain a divorce for the cause alleged, if it actually existed. 
The wife not being within the state of Kentucky, if constructive notice, 
with all the precaution prescribed by the statutes of that state, were 
insufficient to bind her by a decree dissolving the bond of matrimony, 
the husband could only get a divorce by suing in the state in which she 
was found; and by the very fact of suing her there he would admit 
that she had acquired a separate domicil (which he denied) and would 
disprove his own ground of action, that ene had abandoned him in 
Kentucky. 


> 
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The result is that the courts of New York have not given to the 
Kentucky decree of divorce the faith and credit which it had by law in 
Kentucky, and that therefore their— 

Judgment must be reversed, and the case remanded to the Supreme 
Court of New York for further proceedings not inconsistent with this 
opinion. 


Mr. JusTicE PECKHAM, dissenting : 

I think this case was rightly decided by the court of appehls of New 
York, and I therefore dissent from the judgment and the opinion of the 
court herein. 

I think if the husband had, at his domicil in Kentucky, been guilty of 
such misconduct and cruelty towards his wife as entitled her to a divorce, 
she had a legal right for that reason to leave him and to acquire a sepa- 
rate domicil, even in another state. If, under such circumstances, she 
did leave him, and did acquire a separate domicil in New York state, 
the Kentucky court did not obtain jurisdiction over her as an absent 
defendant, by publication of process or sending a copy thereof through 
the mail to her address in New York. 


Norr.—The full faith and eredit clause of the Constitution has doubtless been 
put to its most severe test in cases involving the divorce decrees of the different 
States. In the case of suits in personam jurisdiction can only be had by personal 
service of notice upon the defendant; in the case of suits in rem constructive service 
upon an absent defendant is sufficient. But marriage implies something more than 
an ordinary personal contract between the parties, revocable at will. There is in 
the marriage status something permanent that makes it possible to speak of the 
‘‘marriage domicil,’’ so that a suit for divorce, while primarily a suit in personam, 
takes on something of the character of a suit in rem. 

A divoree granted by a State to one of its resident citizens, no matter how short 
the period of domicil fixed for obtaining citizenship, is binding in that State as to 
the citizen and as to property located in the State. Maynard v. Hill, 125 U. S. 
190, 31 L. Ed. 654 (1888). ‘But the courts of other States are not obliged to give 
full faith and credit to the decree, when there has been no personal service of notice 
upon the defendant and no personal appearance in court. Pennoyer v. Neff, 95 U. 8. 
714, 24 L. Ed. 565 (1878). The decision in the Atherton case appeared to make 
the marriage domicil the test of the validity of an ex parte decree in respect to the 
full faith and credit clause, and the Court did not make allowance for an inquiry 
into the merits of the case involved in the alleged grounds for desertion. 

Considerable confusion was caused five years later by the decision of the Court 
in Haddock v. Haddock, 201 U. S. 562, 50 L. Ed. 867 (1906). Here the husband 
had left his wife immediately after their marriage in New York in 1868. Some 
years later he settled in the neighboring State of Connecticut and there obtained 
a divorce in 1881, twenty-three years after the marriage. Some eighteen years later, 
in 1899, his wife, remaining in New York, brought suit for separation and alimony. 
The husband, alleging that the marriage had been procured by fraud and that im- 
mediately after the marriage the parties had separated by mutual consent, offered in 
defense the divorce granted him under the laws of Connecticut. The Supreme Court 
of New York held, that full faith and credit need not be given to the decree of the 
Connecticut court; and this conclusion was sustained upon appeal to the United States 
Supreme Court. A dissenting minority of the Court argued in favor of following the 
rule of the Atherton case. Justice Holmes, in a separate dissenting opinion, observed 
that he did not suppose that ‘‘civilization’’ would ‘‘come to an end’’ whichever way 
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the case was decided, but that ‘‘considerable disaster’’ was likely to be caused to in- 
nocent persons, making ‘‘children hitherto supposed to be the offspring of lawful 
marriage’’ now illegitimate. The views of the majority justices were, however, upheld 
seven years later, in Thompson v. Thompson, 226 U. S. 551, 57 L. Ed. 347 (1913). 


B. Reciprocal Interstate Privileges and Immunities of Citizenship 


PAUL v. VIRGINIA. 
8 Wall. 168, 19 L. Ed. 357 (1869). 


Error to the Supreme Court of the.State of Virginia. The case was 
thus: 

An act of the legislature of Virginia, passed on the 3d of February, 
1866, provided that no insurance company, not incorporated under the 
laws of the State, should carry on its business within the State without 
previously obtaining a license for the purpose. . . . [For further 
facts of the case see ante, p. 232, where the issue of interstate com- 
merce in relation to the business of. insurance is discussed. ] 


Mr. Justice Fiewb, after stating the case, delivered the opinion of 
the court, as follows: 

On the trial in the court below the validity of the discriminating 
provisions of the statute of Virginia between her own corporations and 
corporations of other States was assailed. It was contended that the 
statute in this particular was in conflict with that clause of the Constitu- 
tion which declares that ‘‘the citizens of each State shall be entitled to 
all the privileges and immunities of citizens in the several States,’’ and 
the clause which declares that Congress shall have power ‘‘to regulate 
commerce with foreign nations and among the several States.’’ The 
same grounds are argued in this court for the reversal of the judgment. 

The answer which readily occurs to the objection founded upon the 
first clause consists in the fact that corporations are not citizens within 
its meaning. The term ‘‘citizens’’ as there used applies only to natural 
persons, members of the body politic, owing allegiance to the State, not 
to artificial persons created by the legislature, and possessing only the 
attributes which the legislature has prescribed. 

It was undoubtedly the object of the clause in question to place the 
citizens of each State upon the same footing with citizens of other States, 
so far as the advantages resulting from citizenship in those States are 
concerned. It relieves them from the disabilities of alienage in other 
States; it inhibits discriminating legislation against them by other 
States; it gives them the right of free ingress into other States, and 
egress from them; it insures to them in other States the same freedom 
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possessed by the citizens of those States in the acquisition and enjoy- 
ment of property and in the pursuit of happiness; and it secures to them 
in other States the equal protection of their laws. It has been justly 
said that no provision in the Constitution has tended so strongly to 
constitute the citizens of the United States one people as this. 

Indeed, without some provision of the kind removing from the citi- 
zens of each State the disabilities of alienage in the other States, and 
giving them equality of privilege with citizens of those States, the Re- 
publie would have constituted little more than a league of States; it 
would not have constituted the Union which now exists. 

But the privileges and immunities se@ured to citizens of each State 
in the several States, by the provision in question, are those privileges 
and immunities which are common to the citizens in the latter States 
under their constitution and laws by virtue of their being citizens. Spe- 
cial privileges enjoyed by citizens in their own States are not secured 
in other States by this provision. It was not. intended by the provision 
to give to the laws of one State any operation in other States. .They 
ean have no such operation, except by the permission, express or im- 
plied, of those states. The special privileges which they confer must, 
therefore, be enjoyed at home, unless the assent of other States to their 
enjoyment therein he given. 

Now a grant of corporate existence is a grant of special privileges to 
the corporators, enabling them to act for certain designated purposes 
as a single individual, and exempting them (unless otherwise specially 
provided) from individual liability. The corporation being the mere 
creation of local law, can have no legal existence beyond the limits of 
the sovereignty where created. As said by this court in Bank of Au- 
gusta v. Earle, ‘‘It must dwell in the place of its creation, and cannot 
migrate to another sovereignty.’ The recognition of its existence even 
by other States, and the enforcement of its contracts made therein, 
depend purely upon the comity of those States—a comity which is 
never extended where the existence of the corporation or the exercise 
of its powers are prejudicial to their interests or repugnant to their 
policy. Having no absolute right of recognition in other States, but 
depending for such recognition and the enforcements of its contracts 
upon their assent, it follows, as a matter of course, that such assent may 
be granted upon such terms and conditions as those States may think 
proper to impose. They may exclude the foreign corporation entirely ; 
they may restrict its business to particular localities, or they may exact 
such security for the performance of its contracts with their citizens 
as in their judgment. will best promote the public interest. The whole 
matter rests in their discretion. 


Affirmed. 


Nore.—Compare Bank of Augusta v. Earle, ante, p. 735, and note appended 
thereto. 
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BLAKE v. McCLUNG. 
172 U. S. 239, 19 S. Ct. 165, 43 L. Hd. 432 (1898). 


In error to the Supreme Court of the state of Tennessee. 

[This was a suit brought by Blake and others, creditors of an insolvent 
company chartered under the laws of Tennessee, against McClung and 
others, also of the insolvent company but residents of Tennessee and as 
such claiming priority of right in the distribution of the assets of the 
insolvent corporation in accordance with a Tennessee law of March 19, 
1877. ] 

® 

Mr. Justice HARLAN delivered the opinion of the court. 

Beyond question a State may, through judicial proceedings, take 
possession of the assets of an insolvent foreign corporation within its 
limits, and distribute such assets or their proceeds among creditors ac- 
cording to their respective rights. But may it exclude citizens of other 
States from such distribution until the claims of its own citizens shall 
have been first satisfied? In the administration of the property of an 
insolvent foreign corporation by the courts of the State in which it is 
doing business, will the Constitution of the United States permit dis- 
crimination against individual creditors of such corporations because 
of their being citizens of other States, and not citizens of the State in 
which such administration occurs? 

These questions are presented for our determination. Let us see how 
far they have been answered by the former decisions of this court. 

In the Slaughter-House Cases, 16 Wall. 36, 77, the court, eeteeing 
to what was said in Paul v. Virginia, above cited, in reference to the 
scope and meaning of section 2 of Article IV of the Constitution, said: 
‘““The constitutional provision there alluded to did not create those 
rights which it called privileges and immunities of citizens of the States. 
It threw around them in that clause no security for the citizen of the 
State in which they were claimed or exercised. Nor did it profess to 
control the power of the State governments over the rights of its own 
citizens. Its sole purpose was to declare to the several States, that what- 
ever those rights, as you grant or establish them to your own citizens, 
or as you limit or qualify, or impose restrictions on their exercise, the 
same, neither more nor less, shall be the measure of the rights of citizens 
of other States within your jurisdiction.’’ 

These principles have not been modified ron any subsequent decision 
of this court. 

The foundation upon which the above cases rest cannot however 
stand, if it be adjudged to be in the power of one State, when estab- 
lishing regulations for the conduct of private business of a particular 
kind, to give its own citizens essential privileges connected with that 
business which it denies to citizens of other States. By the statute in 
question the British company was to be deemed and taken to be a cor- 
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poration of Tennessee, with authority to carry on its business in that 
State. It was the right of citizens of Tennessee to deal with it, as it 
was their right to deal with corporations created by Tennessee. And it 
was equally the right of citizens of other States to deal with that cor- 
poration. The State did not assume to declare, even if it could legally 
have declared, that that company, being admitted to do business in 
Tennessee, should transact business only with citizens of Tennessee or 
should not transact business with citizens of other States. No one 
would question the right of the individual plaintiffs in error, although 
not residents of Tennessee, to sell their goods to that corporation upon ~ 
such terms in respect of payment as might be agreed upon, and to ship 
them to the carporation at its place of business in that State. But the 
enjoyment of these rights is materially obstructed by the statute in 
question; for that statute, by its necessary operation, excludes citizens 
of other States from transacting business with that corporation upon 
terms of equality with citizens of Tennessee. By force of the statute 
alone, citizens of other States, if they contracted at all with the British 
corporation, must have done so subject to the onerous condition that if 
the corporation became insolvent its assets in Tennessee should first be 
applied to meet its obligations to residents of that State, although lia- 
bility for its debts and engagements was ‘‘to be enforced in the manner 
provided by law for the application of the property of natural persons 
to the payment of their debts, engagements, and contracts.’’ But, 
clearly, the State could not in that mode secure exclusive privileges to 
its own citizens in matters of business. 

We hold such discrimination against citizens of other States to be 
repugnant to the second section of the fourth article of the Constitu- 
tion of the United States, although, generally speaking, the State has 
the power to prescribe the conditions upon which foreign corporations 
may enter its territory for purposes of business. Such a power cannot 
be exerted with the effect of defeating or impairing rights secured to 
citizens of the several States by the supreme law of the land. Indeed, 
all the powers possessed by a State must be exercised consistently with 
the privileges and immunities granted or protected by the Constitution 
of the United States. . . . . ; 

We must not be understood as saying that a citizen of one State is 
entitled to enjoy in another State every privilege that may be given in 
the latter to its own citizens. There are privileges that may be ac- 
corded by a State to its own people in which citizens of other States 
may not participate except in conformity to such reasonable regula- 
tions as may be established by the State. For instance, a State cannot 
forbid citizens of other States from suing in its courts, that right being 
enjoyed by its own people; but it may require a non-resident, although 
a citizen of another State, to give bond for costs, although such bond 
be not required of a resident. Such a regulation of the internal affairs 
of a State cannot reasonably be characterized as hostile to the funda- 
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mental rights of citizens of other States. So, a State may, by rule uni- 
form in its operation as to citizens of the several States, require resi- 
dence within its limits for a given time before a citizen of another State 
who becomes a resident thereof shall exercise the right of suffrage or 
become eligible to office. It has never been supposed that regulations 
of that character materially interfered with the enjoyment by citizens 
of each State of the privileges and immunities secured by the Constitu- 
tion to citizens of the several States. The Constitution forbids only such 
legislation affecting citizens of the respective States as will substantially 
or practically put a citizen of one State in a condition of alienage when 
he is within or when he removes to another State, or when asserting in 
another State the rights that commonly appertain to those who are part 
of the political community known as the People of the United States, 
by and for whom the government of the Union was ordained and estab- 
lished. ‘ 

We adjudge that when the general property and assets of a private 
corporation, lawfully doing business in a State, are in course of ad- 
ministration by the courts of such State, creditors who are citizens of 
other States are entitled, under the Constitution of the United States, 
to stand upon the same plane with creditors of like class who are citi- 
zens of such State, and cannot be denied equality of right simply be- 
cause they do not reside in that State, but are citizens residing in other 
States of the Union. The individual plaintiffs in error were entitled to 
contract with this British corporation, lawfully doing business in Ten- 
nessee, and deemed and taken to be a corporation of that State; and 
no rule in the distribution of its assets among creditors could be ap- 
plied to them as resident citizens of Ohio, and because they were not 
residents of Tennessee, that was not applied by the courts of Tennessee 
to creditors of like character who were citizens of Tennessee. . . . 


Me. Justice Brewer, with whom Mr. Curer Justice FuLumR con- 
curred, dissented. 


Notre.—The Court, in the instant case, points out the distinction between the 
general privileges of citizenship common to the citizene of all of the States, such 
as the right to sue in court, and the ‘‘special privileges’? which may arise out of the 
common property of a particular State. Hence it has been held that rights in 
oyster beds belonging to the State may be reserved to citizens of the State, McCready 
v. Virginia, 94 U. 8. 391, 24 L. Ed. 248 (1877); fishing rights in public waters 
may be reserved, Manchester v. Massachusetts, 139 U. 8. 240, 11 S. Ct. 559, 35 L. 
Ed. 159 (1891); and rights in wild game, Geer v. Connecticut, 161 U. S. 519, 16 
S. Ct. 600, 40 L. Ed. 793 (1896). 

Political privileges, such as the right to hold office, ate restricted to citizens; so 
also the right to vote, provided that in the latter case the requirement of residence, 
recognized as a condition of citizenship by the Fourteenth Amendment, is not ex- 
tended, over an undue period. 


INTERSTATE RELATIONS 773 


C. Interstate Rendition of Fugitive Criminals 


KENTUCKY v. DENNISON. 
65 U. S. 66, 16 L. Ed. 717 (1861). 


On petition for a mandamus, or for a rule on William Dennison, the 
governor of Ohio, to show cause why a mandamus should not be issued by 
this. court, commanding him to cause Willis Lago, a fugitive from 
justice, to be delivered up to be removed to the state of Kentucky, 
having jurisdiction of the crime with which he is charged. 


Mr. Cuter Justice TANEy delivered the opinion of the court. 

The court is sensible of the importance of this ease, and of the great 
interest and gravity of the questions involved in it, and which have been 
raised and fully argued at the bar. 

[The Court first considers the question of jurisdiction and holds that 
if the right claimed by Kentucky can be enforced by judicial process, 
it must be by mandamus froceedings. ] 

This brings us to the examination of the clause of the Constitution 
[Art. IV, See. 2] which has given rise to this controversy. It, is in the 
following words: / 

‘‘A person charged in any state with treason, felony or other crime, 
who shall flee from justice, and be found in another state, shall, on 
demand of the executive authority of the state from which he fled, be de- 
livered up, to be removed to the state having jurisdiction of the crime.’’ 


Looking, therefore, to the words of the Constitution—to the obvious 
policy and necessity of this provision to preserve harmony between states, 
and order and law within their respective borders, and to its early 
adoption by the colonies, and then. by the confederated states, whose 
mutual interest it was to give each other aid and support whenever. it 
was needed—the conclusion was irresistible, that this compact engrafted 
in the Constitution included, and was intended to include, every offense 
made punishable by the law of the state in which it was committed, and 
that it gives the right to the executive authority of the state to demand 
the fugitive from the executive authority. of the state in which he is 
found; that the right given to ‘‘demand’’ implies that it is an absolute 
right; and it follows that there must be a correlative obligation to de- 
liver, without any reference to the character of the crime charged, or 
to the policy or laws of the state to which the fugitive has fled. 

This duty, of providing by law the regulations necessary to carry this 
compact into execution, from the nature of the duty and the object in 
view, was manifestly devolved upon Congress; . . . These difficulties 
presented themselves as early as 1791, in a demand made by the Governor 
of Pennsylvania upon the Governor of Virginia, and both of them ad- 
mitted the propriety of brmging the subject before the President, who 


174 Cases on ConstiTuTIONAL LAW 


immediately submitted the matter to the consideration of Congress. 
And this led to the act of 1793, of which we are now speaking. All 
difficulty as to the mode of authenticating the judicial proceeding was 
removed by the article in the Constitution which declares ‘‘that full 
faith and credit shall be given in each state to the public acts, records, 
and judicial proceedings of every other state; and the Congress may by 
general laws prescribe the manner in which acts, records, and judicial 
proceedings shall be proved, and the effect thereof.’’ And without 
doubt the provision of which we are now speaking—that is, for the 
delivery of a fugitive, which requires official communications between 
states, and the authentication of official documents—was in the minds of 
the framers of the Constitution, and had its influence in inducing them 
to give this power to Congress. 

The question which remains to be examined is a grave and important 
one. When the demand was made, the proofs required by the act of 1793 
to support it were exhibited to the Governor of Ohio, duly certified and 
authenticated ; and the objection made to the validity of the indictment is 
altogether untenable. Kentucky has an undoubted right to regulate 
the forms of pleading and process in her own courts, in criminal as well 
as civil cases, and is not bound to conform to those of any other state. 
And whether the charge against Lago is legally and sufficiently laid in 
this indictment according to the laws of Kentucky, is a judicial question 
to be decided by the courts of the state, and not by the executive 
authority of the state of Ohio. 

The demand being thus made, the Act of Congress declares, that 
‘“it shall be the duty of the executive authority of the state’’ to cause 
the fugitive to be arrested and secured, and delivered to the agent of 
the demanding State. The words, ‘‘it shall be the duty,’’ in ordinary 
legislation, imply the assertion of the power to command and to coerce 
obedience. But looking to the subject-matter of this law, and the rela- 
tions which the United States and the several States bear to each other, 
the court is of opinion, the words ‘‘it shall be the duty’’ were not used as 
mandatory and compulsory, but as declaratory of the moral duty which 
this compact [the Constitution] created, when Congress had provided the 
mode of carrying it into execution. The Act does not provide any means 
to compel the execution of this duty, nor inflict any punishment for 
neglect or refusal on the part of the Executive of the State; nor is there 
any clause or provision in the Constitution which arms the Government 
of the United States with this power. Indeed, sucha power would 
place every state under the control and dominion of the General Govern- 
ment, even in the administration of its internal concerns and reserved 
rights. And we think it clear that the Federal Government, under the 
Constitution, has no power to impose on a state officer, as such, any duty 
whatever, and compel him to perform it, for if it possessed this power, 
it might overload the officer with duties which would fill up all his time, 
and disable him from performing his obligations to the state, and might 
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impose on him duties of a character incompatible with the rank and 
dignity to which he was elevated by the State. 

It is true that Congress may authorize a particular state officer to 
perform a particular duty; but if he declines to do so, it does not follow 
that he may be coerced, or punished for his refusal. And we are very 
far from supposing, that in using this word ‘‘duty,’’ the statesmen who 
framed and passed the law, or the President who approved and signed 
it, intended to exercise a coercive power over state officers not warranted 
by the Constitution. But the General Government having in that law 
fulfilled the duty devolved upon it, by prescribing the proof and mode 
of authentication upon which the state authorities were bound to deliver 
the fugitive, the word ‘‘duty’’ in the law points to the obligation on the 
state to carry it into execution. 

It is true that in the early days of the government, Congress relied 
with confidence upon the co-operation and support of the states, when 
exercising the legitimate powers of the General Government, and were 
accustomed to receive it, upon principles of comity, and from a sense of 
mutual and common interest, where no such duty was imposed by the 
Constitution. 

But the language of the act of 1793 is very different. It does not pur- 
port to give authority to the executive to arrest and deliver the fugitive, 
but requires it to be done, and the language of the law implies an absolute 
obligation which the state authority is bound to perform. And when it 
speaks of the duty of the Governor, it evidently points to the duty 
imposed by the Constitution in the clause we are now considering. The 
performance of this duty, however, is left to depend on the fidelity of 
the state executive to the compact entered into with the other states 
when it adopted the Constitution of the United States, and became a 
member of the Union. It was so left by the Constitution, and necessarily 
so left by the act of 1793. 

And it would seem that when the Constitution was framed, and when 
this law was passed, it was confidently believed that a sense of justice 
and of mutual interest would insure a faithful execution of this con- 
stitutional provision by the executive of every state, for every state had 
an equal interest in the execution of a compact absolutely essential to 
their peace and well being in their internal concerns, as well as members 
of the Union. Hence, the use of the words ordinarily employed when an 
undoubted obligation is required to be performed, ‘‘it shall be his duty.’’ 

But if the governor of Ohio refuses to discharge this duty, there is no 
power delegated to the General Government, either through the Judicial 
Department or any other department, to use any coercive means to com- 
pel him. 

And upon this ground the motion for the mandamus must be overruled. 


Nore.—This decision must be read in the light of the political controversies at- 
tending the return of fugitive slaves both under the Federal law and under the 
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state laws applicable when appeal is made to Art. IV, Sec. 2, of the Constitution. 
It introduces into constitutional law the element of ‘‘moral duty’’ as distinct from 
legal duty, and its practical effects have been at times embarrassing. 

In Lascelles v. Georgia, 148 U. S. 537, 37 L. Ed. 549 (1893), it was held that a 
State to which a fugitive from justice has been returned in accordance with con- 
stitutional provisions may be put on trial for other crimes than that or those men- 
tioned in the request made to the Governor of the State of refuge for his return. 
This rule differs from the rule of international law. See Valentine v. United States, 
ante p. 688. 

In Mahon v. Justice, 127 U. S. 700, 8 S. Ct. 1204, 32 L. Ed. 283 (1888), it was 
held that the fact that a fugitive from justice in Kentucky had been forcibly ab- 
ducted from the State of West Virginia in which he had taken refuge did not 
affect the jurisdiction of the Kentucky court to try him for the offense. 

In Drew v. Thaw, 235 U. 8. 432, 35 S. Ct. 137, 59 L. Ed. 302 (1914), the Court 
upheld an indictment against Thaw who, after having been committed to a state 
hospital for insane criminals, escaped from New York to New Hampshire. As 
against the argument that Thaw if insane when he contrived his escape could not 
be guilty of crime, and if not insane was entitled to be discharged, the Court held 
that the crime consisted in the conspiracy to obstruct justice and that it was pos- 
sible to assume that Thaw might be responsible for that act, apart from his re- 
sponsibility for the murder that led to his confinement. 


D. Agreements Between States 


VIRGINIA v. TENNESSEE. 
148 U. S. 503, 13 S. Ct. 728, 37 L. Ed. 537 (1893). 


Original suit in this court to establish by judicial decree the true 
boundary line between the states of Virginia and Tennessee. Boundary 
line as established by the compact of 1803 between said states adjudged 
the true boundary line. . . . 


Mr. Justice Fier delivered the opinion of the court. 

This is a suit to establish by judicial decree the true boundary line 
between the states of Virginia and Tennessee. It embraces a controversy 
of which this court has original jurisdiction, and in this respect the 
judicial department of our government is distinguished from the judicial 
department of any other country, drawing to itself by the ordinary modes 
of peaceful procedure the settlement of questions as to boundaries and 
consequent rights of soil and jurisdiction between states, possessed, for 
purposes of internal government of the powers of independent eom- 
munities, which otherwise might be fruitful cause of prolonged and 
harassing conflicts. . . . 

The Constitution provides that ‘‘no state shall, without the consent of 
Congress, lay any duty of tonnage, keep troops or ships of war in time 
of peace, enter into any agreement or compact with another state, or with 
a foreign power, or engage in war, unless actually invaded, or in such 
immediate danger as will not admit of delay.” . . . 
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[By resolutions of January, 1800, and November, 1801, respectively, 
Virginia and Tennessee agreed to appoint commissioners to, survey and 
fix part of the boundary line between them that had been in dispute 
since the formation of the latter State. This preliminary agreement the 
Court held was not one requiring the consent of Congress. ‘‘There are 
many matters,’’ said the Court, ‘‘upon which different States may agree 
that can in no respect concern the United States. . . . Looking at 
the clause in which the terms ‘compact’ or ‘agreement’ appear, it is 
evident that the prohibition is directed to the formation of any combi- 
nation tending to the increase of political power in the States, which 
may encroach upon or interfere with the just supremacy of the United 
States.’’ The final ratifications of the boundary fixed: by the com- 
missioners took place in 1803, and these acts, being mutually done by 
each State in consideration of the act of the other, constituted an agree- 
ment of the character requiring the consent of Congress. This cénsent, 
however, might be express or implied; and in the case before the Court 
it was to be implied. from the ‘‘subsequent legislation and proceedings’’ 
of Congress, in the assignment of the area in question to one State or 
the other in the making of congressional and judicial district lines. ] 

Independently of any effect due to the compact as such, a boundary 
line between states or provinces, as between private persons, which has 
been run out, located, and marked upon the earth, and afterwards recog- 
nized and acquiesced in by the parties for a long course of years, is 
conclusive, even if it be ascertained that it varies somewhat from the 
courses given in the original grant; and the line so established takes 
effect, not as an alienation of territory, but as a definition of the true 
and ancient boundary. . . . In the case of Rhode Island v. Massa- 
chusetts, 45 U. S. (4 How.) 591, 639 (11 L. Ed. 1116, 1139) this court, 
speaking of the long possession of Massachusetts, and the delays in al- 
leging, any mistake in the actions of the commissioners of the colonies, 
said: ‘‘Surely this, connected with the lapse of time, must remove all 
doubts as to the right of the respondent under the agreements of 1711 
and 1718. No human transactions are unaffected by time. Its influence 
igs seen on ali things subject to change. And this is peculiarly the case 
in regard tc matters which rest in memory, and which consequently 
fade with the lapse of time and fall with the lives of individuals. For 
the security of rights, whether of states or individuals, long possession 
under a claim of title is protected. And there is no controversy in 
which this great principle may be invoked with greater Justice ahd pro- 
priety than in a case of disputed boundary.”’ 

The compact in this case having received the Paneer of Congress, 
though not in express terms, yet impledly, and subsequently, which 
is equally effective, became obligatory and binding upon all the citi- 
zens of both Virginia and Tennessee. Nor is it any objection that 
there may have been errors in the demarcation of the line which the 
states thus by their compact sanctioned. After such compacts have 
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been adhered to for years, neither party can be absolved from them upon 
showing errors, mistakes, or misapprehension of their terms, or in the 
line established ; and this is a complete and perfect answer to the com- 
plainant’s position in this case. . 

Our judgment, therefore, is that the Bonsidaer line established by the 
states of Virginia and Tennessee by the compact of 1803 is the true 
boundary between them, and that on a proper application, based upon 
a showing that any marks for the identification of that line have been 
obliterated or have become indistinct, an order may be made at any 
time during the present term for the restoration of such marks without 
any change of the line. . . . 

It is so ordered. 

Notr.—In the earlier case of Holmes'v. Jennison, 14 Pet. 540, 10 L. Ed. 579 
(1840) , involving the question whether the State of Vermont could, without the 
consent of Congress, recognize the extradition proceedings of the Dominion of 


Canada and surrender a fugitive from justice, the Court was evenly divided on the 
principal question and it remained undetermined. 


CHAPTER XII 


RESTRICTIONS UPON THE STATES: BILLS OF 
CREDIT; EX POST FACTO LAWS; THE ~ 
IMPAIRMENT OF CONTRACTS 


A. Bills of Credit 


CRAIG v. MISSOURI. 
4 Pet. 410, 7 L. Ed. 903 (1830). 
Error to the Supreme Court of Missouri. 


[The Legislature of Missouri in 1821 passed an act entitled ‘‘An act 
for the establishment of loan-offices.’’ It provided for the issue by the 
State of certificates ranging in value from fifty cents to ten dollars in 
the following form: ‘‘This certificate shall be receivable at the treasury, 
or any of the loan-offices of the State of Missouri, in the discharge of taxes 
or debts due to the State, for the sum of $———, with interest for the 
same, at the rate of two per centum per annum from this date, the 
day of , 182—.’’ Such certificates were made receivable for all 
taxes or other debts due to the State, or to any county or town therein, 
“and all officers in the State, both civil and military, were required to 
receive them in payment of salaries. Provision was also made for the 
loan of the certificates. The present action was a suit on a promissory 
note given for such a loan. The defendants entered a plea of non- 
assumpstt on the ground that the consideration for which the note was 
given was invalid. ] 


MarsHauu, Cu. J., delivered the opinion of the court. ‘ 

This brings us to the great question in the cause: Is the act of the 
legislature of Missouri repugnant to the constitution of the United 
States? The counsel for the plaintiffs in error maintain, that it is re- 
pugnant to the constitution, because its object is the emission of bills 
of credit, contrary to the express prohibition contained in the tenth 
section of the first article. 

The clause in the constitution which this act is supposed to violate is 
in these words: ‘‘No state shall’’ ‘‘emit bills of credit.’’ What is a bill 
of credit? What did the constitution mean to forbid? In its enlarged, 
and perhaps, its literal sense, the term ‘‘bill of credit’’ may comprehend 
any instrument by which a state engages to pay money at a future day; 
thus including a certificate given for money borrowed. . . . To 
‘‘emit bills of eredit,’’ conveys to the mind the idea of issuing paper, 
intended to circulate through the community for its ordinary purposes, 
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as money, which paper is redeemable at a future day. This is the sense 
in which the terms have been always understood. 

At a very early period of our colonial history, the attempt to supply 
the want of the precious metals by a paper medium was made to a con- 
siderable extent; and the bills emitted for this purpose have been fre- 
quently denominated bills of credit. During the war of our revolution, 
we were driven: to this expedient; and necessity compelled us to use it 
to a most fearful extent. The term has acquired an appropriate mean- 
ing; and ‘‘bills of credit’’ signify a paper medium, intended to circu- 
late between individuals, and between government and individuals, for 
the ordinary purposes of society. Such a medium has been always liable 
to considerable fluctuation. Its value is continually changing; and these 
changes, often great and sudden, expose individuals to immense loss, are 
the sources of ruinous speculations, and destroy all confidence between 
man and man. To cut up this mischief by the roots, a mischief which 
was felt through the United States, and which deeply affected the in- 
terest and prosperity of all, the people declared in their Constitution, 
that no state should emit bills of credit. If the prohibition means any- 
thing, if the words are not empty sounds, it must comprehend the emis- 
sion of any paper medium, by a state government for the purpose of 
common circulation. 

What is the character of the certificates issued by authority of the 
act under consideration? What office are they to perform? Certificates 
signed by the auditor and treasurer of the state, are to be issued by those 
officers to the amount of $200,000, of denominations not exceeding ten 
dollars, nor less than fifty cents. The paper purports on its face to 
be receivable at the treasury, or at any loan-office of the state of Mis- 
souri, in discharge of taxes or debts due to the state. The law makes 
them receivable in discharging of all taxes, or debts due to the state, 
or any county or town therein; and of all salaries and fees of office, 
to all officers, civil and military, within the state; and for salt sold by 
the lessees of the public salt works. It also pledges the faith and funds 
of the state for their redemption. 

It seems impossible to doubt the intention of the legislature in passing 
this act, or to mistake the character of these certificates, or the office 
they were to perform. The denominations of the bills, from ten dollars 
to fifty cents, fitted.them for the purpose of ordinary circulation; and 
their reception in payment of taxes, and debts to the government and to 
corporations, and of salaries and fees, would give them currency. They 
were to be put into circulation, that is, emitted by the government. In 
addition to all these evidences of an intention to make these certificates 
the ordinary circulating medium of the country, the law speaks of them 
in this character ; and directs the auditor and treasurer to withdraw an- 
nually one-tenth of them from circulation. Had they been termed ‘‘bills 
of eredit,’’ instead of ‘‘certificates,’’ nothing would have been wanting 
to bring them within the prohibitory words of the Constitution. And 
can this make any real difference? Is the proposition to be maintained, 
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that the Constitution meant to prohibit names and not things? That 
a very important act, big with great and ruinous mischief which is 
expressly forbidden by words most appropriate for its description, may 
be performed by the substitution of a name? That the Constitution, ~ 
in one of its most important provisions, may be openly evaded, by giv- 
ing a new name to an old thing? We cannot think so. We think the 
certificates emitted under the authority of this act, are as entirely bills 
of credit, as if they had been so denominated in the act itself. . . 

[The Court here disposes of the argument that because the bills were 
not made legal tender they were any the less bills of eredit.] 

The judgment of the Supreme Court of the State of Missouri for 
the First Judicial District is reversed; and the cause remanded, with 
directions to enter judgment for the defendants. 

Reversed and annulled. 


[Mr. Justice JoHNson, Mr. Justica THompson and Mr. JustIcE 
M’LEAN delivered dissenting opinions. ] 


Notrt.—While this case is now chiefly of historic interest, the bitter controversy 
that attended it and the fundamental issues involved in it make it rank as one of 
the great cases of constitutional law. So determined was Missouri to relieve the 
financial distress of the times by issuing paper currency, and so great was the 
hostility that had developed against the Supreme Court for its alleged encroach- 
ments upon the rights of the States that Senator Benton, representing the State, 
expressed his sense of outrage that Missouri should be ‘‘summoned’’ before the 
Court. See Warren, The Supreme Court, I, 725 ff., quoting Marshall’s letter to 
Story that ‘‘The crisis of our Constitution is now upon us.’? 

Seven years later the Court was presented with the case of Briscoe vy. Bank of- 
Kentucky, 11 Pet. 257, 9 L. Ed. 709 (1837). Marshall was no longer Chief Justice. . 
Taney had succeeded him, with two other new appointees. The issue was the 
validity of certain bank bills issued by the Bank of Kentucky. The Court held 
that the ownership by the State of the capital stock of the bank did not constitute 
the bank the agent of the State, so as to make its notes bills of credit. Justice Story 
dissented, stating that Marshall before his death had concurred in the same views. 
Later decisions went even further than the Briscoe case; but later Congress, wish- 
ing to protect the note issues of the newly established national banks, levied a tax 
of 10% upon the notes of state banks and thus drove them out of existence. See 
Veazie Bank v. Fenno, ante, p. 440. 


B. Ex Post Facto Laws; Bills of Attainder 


CALDER v. BULL. 
3 Dall. 386, 1 L. Ed. 648 (1798). 


In error from the State of Connecticut. 


Cuass, Justice. The decision of one question determines (in my 
opinion) the present dispute. I shall, therefore, state from the record 
no more of the ease, than I think necessary for the consideration of 

" that question only. . . . 
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[In March, 1793, the Court of Probate of Hartford disapproved a 
certain will under which Caleb Bull claimed. Bull failed to appeal 
within the statutory limit of eighteen months and was thereby barred 
of all right of appeal under the existing law. In May, 1795, the legis- 
lature of Connecticut passed a law setting aside the decree of the Pro- 
bate Court and granting a new hearing, at which the will was approved 
and ordered recorded. Calder and wife, whose claims were set aside 
by the second decree, appealed to the state Supreme Court which 
affirmed the decree. ] 

The counsel for the plaintiffs in error contend, that the said resolu- 

tion or law of the legislature of Connecticut, granting a new hearing, 
in the above case, is an ex post facto law, prohibited by the constitution 
of the United States; that any law of the federal government, or of 
any of the state governments, contrary to the constitution of the United 
States, is void; and that this court possesses the power to declare such law 
void. § 
The effect of the resolution or law of Connecticut, above stated, is 
to revise a decision of one of its inferior courts, called the court of 
probate for Hartford, and to direct a new hearing of the case by the 
same court of probate, that passed the decree against the will of Nor- 
mand Morrison. By the existing law of Connecticut, a right to recover 
certain property had vested in Calder and wife (the appellants), in 
consequence of a decision of a court of justice, but in virtue of a sub- 
sequent resolution or law, and the new hearing thereof, and the decision 
in. consequence, this right to recover certain property was divested, and 
the right to the property declared to be in Bull and wife, the appellees. 
The sole inquiry is, whether this resolution or law of Connecticut, hav- 
ing such operation is an ex post facto law within the prohibition of the 
federal constitution ? ' 

All the restrictions contained in the constitution of the United States, 
on the power of the state legislatures, were provided in favor of the 
authority of the Federal government. The prohibition against their 
making any ex post facto laws was introduced for greater caution, and 
very probably arose from the knowledge, that the parliament of Great 
Britain claimed and exercised a power to pass such laws, under the de- 
nomination of bills of attainder, or bills of pains and penalties; the first 
inflicting capital, and the other less punishment. These acts were legis- 
lative judgments; and an exercise of judicial power. . . . The 
ground for the exercise of such legislative power was this, that the safety 
of the kingdom depended on the death, or other punishment, of the 
offender ; as if traitors, when discovered, could be so formidable, or the 
government so insecure! With very few exceptions, the advocates of 
such laws were stimulated by ambition, or personal resentment and 
vindictive malice. To prevent such and similar acts of violence and 
injustice, I believe the federal and state legislatures were prohibited 
from passing any bill of attainder, or any ex post facto law. 

I shall endeavor to show what law is to be considered an ex post facto 
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law, within the words and meaning of the prohibition in the federal 
constitution. The prohibition, ‘‘that no state shall pass any ex post 
facto law,’’ necessarily requires some explanation; for, naked and with- 
out explanation, it is unintelligible, and means nothing. Literally, it 
is only that a law shall not be passed concerning, and after the fact, 
or thing done, or action committed. I would ask, what fact; of what 
nature or kind; and by whom done? That Charles I., king of England, 
was beheaded; that Oliver Cromwell was protector of England; that 
Louis XVI., late king of France, was guillotined,—are all facts that 
have happened; that it would be nonsense to suppose that the states 
were prohibited from making any law, after either of these events, and 
with reference thereto. The prohibition, in the letter, is not to pass 
any law concerning, and after the fact; but the plain and obvious mean- 
ing and intention of the prohibition is this: that the legislatures of the 
several states, shall not pass laws, after a fact done by a subject, or 
citizen, which shall have relation to such fact, and shall punish him for 
having done it. The prohibition, considered in this light, is an ad- 
ditional bulwark in favor of the personal security of the subject, to 
protect his person from punishment by legislative acts, having a retro- — 
’ spective operation. I do not think it was inserted, to secure the citizen 
in his private rights, of either property or contracts. , 

I will state what laws I consider ex post facto laws, within the words 
and the intent of the prohibition. 1st. Every law that makes an action 
done before the passing of the law, and which was innocent when done, 
criminal; and punishes such action. 2d. Every law that aggravates a 
crime, or makes it greater than it was, when committed. 3d. Every 
law that changes the punishment, and inflicts a greater punishment, than 
the law annexed to the crime, when committed. 4th. Every law that 
alters the legal rules of evidence, and receives less, or different testi- 
mony, than the law required at the time of the commission of the offense, 
in order to convict the offender. All these, and similar laws, are mani- 
festly unjust and oppressive. In my opinion, the true distinction is 
between ex post facto laws, and retrospective laws. Every ex post 
facto law must necessarily be retrospective; but every retrospective law 
is not an ex post facto law; the former only are prohibited. Every law 
that takes away or impairs rights vested, agreeably to existing laws, 
is retrospective, and is generally unjust, and may be oppressive; and 
it is a good general rule, that a law should have no retrospect; but there 
are cases in which laws may justly, and for the benefit of the community, 
and also of individuals, relate to a time antecedent to their commence- 
ment; as statutes of oblivion or of pardon. They are certainly retro- 
spective, and literally both concerning and after the facts committed. 
But I do not consider any law ex post facto, within the prohibition, that 
modifies the rigor of the criminal law; but only those that create or 
aggravate the crime; or increase the punishment, or change the rules 
of evidence, for the purpose of conviction. Every law that is to have 
an operation before the making thereof, as to commence at an anteced- 
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ent time; or to save time from the statute of limitations; or to excuse 
-aets which were unlawful, and before committed, and the like, is 
retrospective. But such laws may be proper or necessary, as the case 
may be. There is a great and apparent difference between making an 
unlawful act lawful; and the making an innocent action criminal, and 
punishing it as a crime. The expressions ‘‘éx post facto laws’’ are tech- 
nical, they had been in use long before the revolution, and had acquired 
an appropriate meaning by legislators, lawyers and authors. The cele- 
brated and judicious Sir William Blackstone, in his Commentaries, con- 
siders an ex post facto law precisely in the same light I have done. His 
opinion is confirmed by his successor, Mr. Wooddeson; and by the author 
of the Federalist, who I esteem superior to both, for his extensive and 
accurate knowledge of the true principles of government. 

I also rely greatly on the definition or explanation of ex post facto 
laws, as given by the convention of Massachusetts, Maryland and North 
Carolina, in their several constitutions or forms of government. . . . 

I am of the opinion that the decree of the Supreme Court of Errors 
of Connecticut be affirmed with costs. 

Judgment affirmed. 


[Mr. Justice Paterson, Mr. Justice IREDELL and Mr. Justice CusH- 
ING delivered concurring opinions. ] 


Notre.—The decision in Calder v. Bull is of importance as a contemporary inter- 
pretation of the Constitution; and the ruling in respect to ex post facto laws is 
still in practical application. See Thompson v. Utah, 170 U. S. 343, 18 S. Ct. 620, 
42 L. Ed. 1061 (1898), where it was held that a provision of the Constitution of 
Utah making provision for the trial of criminal cases by a jury of eight persons 
was an ex post facto law as applied to Thompson who had been convicted under the 
law of the territory before Utah became a State by a jury of twelve persons and had 
been granted a new trial. 

Thompson v. Missouri, 171 U. S. 380, 18 S. Ct. 922, 43 L. Ed: 204 (1898), up- 
holds a change in the rules of evidence where not requiring less proof of guilt but 
merely how the proof might be made. Changes in the manner of punishment are 
discussed in Malloy v. South Carolina, 237 U. S. 180, 35 S. Ct. 507, 59 L. Ed. 
905 (1915), where a law substituting electrocution for hanging was held not to 
be ex post facto. 


CUMMINGS v. MISSOURI. 
4 Wall. 277, 18 L. Ed. 356 (1867). 


Error to the Supreme Court of Missouri. 


Mr. Justicu FiEevp delivered the opinion of the court. 

This case comes before us on a writ of error to the Supreme Court 
of Missouri, and involves a consideration of the test oath imposed by 
the constitution of that State. The plaintiff in error is a priest of the 
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Roman Catholic church, and was indicted and convicted in one of the 
circuit courts of the State of the crime of teaching and preaching as a 
priest and minister of that religious denomination without having first 
taken the oath, and was sentenced to pay a fine of five hundred dollars, 
and to be committed to jail until the same was paid. On appeal to the 
Supreme Court of the State, the judgment was affirmed. 

The oath prescribed by the constitution, divided into its. separable 
parts, embraces more than thirty distinct affirmations or tests. Some 
of the acts against which it is directed, constitute offenses of the highest 
grade, to which, upon conviction, heavy penalties are attached. Some 
of the acts have never been classed as offenses in the laws of any State, 
and some of the acts, under many circumstances, would not even be 
blameworthy. It requires the affiant to deny not only that he has ever 
‘‘been in armed hostility to the United States, or to the lawful authorities 
thereof,’’ but, among other things, that he has ever, ‘‘by act or word,’’ 
manifested his adherence to the cause of the enemies of the United 
States, foreign or domestic, or his desire for their triumph over the 
arms of the United States, or his sympathy with those engaged in rebel- 
lion, or has ever harbored or aided any person engaged in guerilla war- 
fare against the loyal inhabitants of the United States, or has ever en- 
tered or left the State for the purpose of avoiding enrollment or draft 
in the military service of the United States, or, to escape the perform- 
ance of duty in the militia of the United States, has ever indicated, 
in aay terms, his disaffection to the government of the United States 
in its contest with the Rebellion. 

Every person who is unable to take this oath is declared incapable of 
holding, in the State, ‘‘any office of honor, trust, or profit under its 
authority, or of being an officer, councilman, director, or trustee, or other 
manager of any corporation, public or private, now existing or hereafter 
established by its authority, or of acting as a professor or teacher in any 
educational institution, or in any common or other school, or of holding 
any real estate or other Dropersy in trust for the use of any church, re- 
ligious society, or congregation.’’ 

No person, after the expiration of the aKty days, is permitted, without 
taking the oath, ‘‘to practice as an attorney or counsellor-at-law, nor aft- 
er that period can any person be competent, as a bishop, priest, deacon, 
minister, elder, or other clergyman, of any religious persuasion, sect, or 
denomination, to teach, preach, or solemnize marriages.”’ 

Fine and imprisonment are prescribed as a punishment for holding or 
exercising any of ‘‘the offices, positions, trusts, professions, or functions’’ 
specified, without having taken the oath; and false swearing or affirma- 
tion in taking it is declared to be perjury, punishable by imprisonment 
in the penitentiary. 

The oath thus required is, for its severity, without any precedent that 
we can discover. In the first place, it is retrospective; it embraces all the 
past from this day; and, if taken years hence, it will also cover all the 
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intervening period. . In its retrospective feature we believe it is peculiar 
to this country. In England and France there have been test oaths, but 
they were always limited to an affirmation of present belief, or present 
disposition towards the government, and were never exacted with refer- 
ence to particular instances of past misconduct. In the second place, the 
oath is directed not merely against overt and visible acts of hostility to 
the government, but is intended to reach words, desires, and sympathies, 
also. And, in the third place, it allows no distinction between acts 
springing from malignant enmity and acts which may have been 
prompted by charity, or affection, or relationship. If one has ever ex- 
pressed sympathy with any who were drawn into the Rebellion, even 
if the recipients of that sympathy were connected by the closest ties 
of blood, he is as unable to subscribe to the oath as the most active and 
the most cruel of the rebels, and is equally debarred from the offices of 
honor or trust and the positions and employments specified. 

But, as it was observed by the learned counsel who appeared on be- 
half of the State of Missouri, this court cannot decide the case upon the 
justice or hardship of these provisions. Its duty is to determine whether 
they are in conflict with the Constitution of the United States. On 
behalf of Missouri, it is urged that they only prescribe a qualification 
for holding certain offices, and practicing certain callings, and that it 
is therefore within the power of the State to adopt them. On the other 
hand, it is contended that they are in conflict with that clause of the 
Constitution which forbids any State to pass a bill of attainder or an 
ex post facto law. 

Qualifications relate to the fitness or capacity of the party for a par- 
ticular pursuit or profession. . . . It is evident from the nature of 
the pursuits and professions of the parties, placed under disabilities by 
the constitution of Missouri, that many of the acts, from the taint of 
which they must purge themselves, have no possible relation to their 
fitness for those pursuits and professions. There can be no connection 
between the fact that Mr. Cummings entered or left the State of Mis- 
souri to avoid enrollment or draft in the military service of the United 
States and his fitness to teach the doctrines or administer the sacraments 
of his church; nor can a fact of this kind or the expression of words of 
sympathy with some of the persons drawn into the Rebellion constitute 
any evidence of the unfitness of the attorney or counsellor to practice his 
profession, or of the professor to teach the ordinary branches of edu- 
cation, or of the want of business knowledge or business capacity in the 
manager of a corporation, or in any director or trustee. It is manifest 
upon the simple statement of many of the acts and of the professions 
and pursuits, that there is no such relation between them as to render 
a denial of the commission of the acts at all appropriate as a condi- 
tion of allowing 'the exercise of the professions and pursuits. The 
oath could not, therefore, have been required as a means of ascertain- 
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ing whether parties were qualified or not for their respective callings or 
the trusts with which they were charged. It was required in order to 
reach the person, not the calling. It was exacted, not from any notion 
that the several acts designated indicated unfitness for the callings, but 
because it was thought that the several acts deserved punishment, and 
that for many of them there was no way to inflict punishment except by 
depriving the parties, who had committed them, of some of the rights 
and privileges of the citizen. 

The disabilities created by the constitution of Missouri must be re- 
garded as penalties—they constitute punishment. 

The theory upon which our political institutions rest is, that all 
men have certain inalienable rights—that among these are life, liberty, 
and the pursuit of happiness; and that in the pursuit of happiness all 
avocations, all honors, all positions, are alike open to every one, and 
that in the protection of these rights all are equal before the law. Any 
deprivation or suspension ef any of these rights for past conduct is 
punishment, and can be in no otherwise defined. 

“‘No State shall pass any bill of attainder, ex post facto law, or law 
impairing the obligation of contracts.’ 

A bili of attainder is a legislative act which inflicts punishment with- 
out a judicial trial. 

If the punishment be less than death, the act is termed a bill of pains 
and penalties. Within the meaning of the Constitution, bills of attainder 
include bills of pains and penalties. In these cases the legislative body, 
in addition to its legitimate functions, exercises the powers and office of 
judge ; it assumes, in the language of the text-books, judicial magistracy ; 
it pronounces upon the guilt of the party, without any of the forms or 
safeguards of trial; it determines the sufficiency of the proofs produced, 
whether conformable to the rules of evidence or otherwise; and it fixes 
the degree of punishment in accordance with its own notions of the 
enormity of the offense. 

‘*Bills of this sort,’’ says Mr. Justice Story, ‘‘have been most usually 
passed in England in times of rebellion, or gross subserviency to the 
crown, or of violent political excitements; periods, in which all nations 
are most liable (as well the free as the enslaved) to forget their duties, 
and to trample upon the rights and liberties of others.’” Commentaries, 
§ 1344. 

If the clauses of the second article of the constitution of Missouri, to - 
which we have referred, had in terms declared that Mr. Cummings was 
guilty, or should be held guilty, of having been in armed hostility to 
the United States, or of having entered that State to avoid being enrolled 
or drafted into the military service of the United States, and, therefore, 
should be deprived of the right to preach: as a priest of the Catholic 
Church, or to teach in any institution of learning, there could be no 
question that the clauses would constitute a bill of attainder within the 
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meaning of the Federal Constitution. If these clauses, instead of 
mentioning his name, had declared that all priests and clergymen within 
the State of Missouri were guilty of these acts, or should be held guilty 
of them, and hence be subjected to the like deprivation, the clauses 
would be equally open to objection. And, further, if these clauses had 
declared that all such priests and clergymen should be so held guilty, 
and be thus deprived, provided they did not by a day designated, do 
certain specified acts, they would be no less within the inhibition of 
the Federal Constitution. 

In all these cases there would be the legislative enactment creating the 
deprivation without any of the ordinary forms and guards provided for 
the security of the citizen in the administration of justice by the es- 
tablished tribunals. 

The results which would follow from clauses of the character mentioned 
do follow from the clauses actually adopted. The difference between the 
last case supposed and the case actually presented is one of form only, 
and not of substance. The existing clauses presume the guilt of the 
priests and clergymen, and adjudge the deprivation of their right to 
preach ‘or teach unless the presumption be first removed by their ex- 
purgatory oath—in other words, they assume the guilt and adjudge the 
punishment conditionally. The clauses supposed differ only in that they 
declare the guilt instead of assuming it. The deprivation is effected with 
equal certainty in the one case as it would be in the other, but not with 
equal directness. The purpose of the law-maker in the case supposed 
would be openly avowed; in the case existing it is only disguised. The 
legal result must be the same, for what cannot be done directly cannot be 
done indirectly. The Constitution deals with substance, not shadows. 
Its inhibition was leveled at the thing, not the name. It intended that 
the rights of the citizen should be secure against deprivation for past 
conduct by legislative enactment, under any form, however disguised. 
If the inhibition can be evaded by the form of the enactment, its in- 
sertion in the fundamental law was a vain and futile proceeding. 

We proceed to consider the second clause of what Mr. Chief Justice 
Marshall terms a bill of rights for the people of each State—the clause 
which inhibits the passage of an ex post facto law. ; 

By an ex post facto law is meant one which imposes a punishment 
for-an act which was not punishable at the time it was committed; or 
imposes additional punishment to that then prescribed; or changes the 
rules of evidence by which less or different testimony is sufficient to 
convict than was then required. 

The clauses in the Missouri constitution, which are the subject of 
consideration, do not, in terms, define any crimes, or declare that any 
punishment shall be inflicted, but they produce the same result upon the 
parties, against whom they are directed, as though the crimes were 
defined and the punishment was declared. They assume that there are 
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persons in Missouri who are guilty of some of the acts designated. 
They would have no meaning in the constitution were not such the 
fact. They are aimed at past acts, and not future acts. They were 
intended especially to operate upon parties who, in some form or 
manner, by action or words, directly or indirectly, had aided or coun- 
tenanced Rebellion, or sympathized with parties engaged in the Re- 
bellion, or had endeavored to escape the proper responsibilities and 
duties of a citizen in time of war; and they were intended to operate by 
depriving such persons of the right to hold certain offices and trusts, 
and to pursue their ordinary and regular avocations. This deprivation 
is punishment; nor is it any less so because a way is opened for escape 
from it by the expurgatory oath. The framers of the constitution of 
Missouri knew at the time that whole classes of individuals would be 
unable to take the oath prescribed. To them there is no escape pro- 
vided ; to them the deprivation was intended to be, and is, absolute and 
perpetual. To make the enjoyment of a right dependent upon an 
impossible condition is equivalent to an absolute denial of the right 
under any condition, and such denial, enforced for a past act, is nothing 
less than punishment imposed for that act. It is a misapplication of 
terms to call it anything else. 

Now, some of the acts to which the expurgatory oath is directed were 
not offenses at the time they were committed. It was no offense against 
any law to enter or leave the State of Missouri for the purpose of 
avoiding enrollment or draft in the military service of the United States, 
however much the evasion of such service might be the subject of moral 
censure. Clauses which prescribe a penalty for an act of this nature are 
within the terms of the definition of an ex post facto law—‘‘they impose 
a punishment for an act not punishable at the time it was committed.’’ 

Some of the acts at which the oath is directed constituted high offenses 
at the time they were committed, to which, upon conviction, fine and 
imprisonment, or other heavy penalties, were attached. The clauses 
which provide a further penalty for these acts are also within the 
definition of an ex post facto law—‘‘they impose additional punishment 
to that prescribed when the act was committed.”’ 

And this is not all. The clauses in question subvert the presump- 
tions of innocence, and alter the rules of evidence, which heretofore, 
under the universally recognized principles of the common law, have 
been supposed to be fundamental and unchangeable. They assume that 
the parties are guilty; they call upon tke parties to establish their 
innocence; and they declare that such innocence can be shown only in 
one way—by an inquisition, in the form of an expurgatory oath, into 
the consciences of the parties. 

The judgment of the Supreme Court of Missouri must be reversed, 
and the cause remanded, with directions to enter a Judgment reversing 
the judgment of the Circuit Court, and directing that court to discharge 
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the defendant from imprisonment, and suffer him to depart without 
delay. 
And it is so ordered. 


Tue Curer Justice [CHAse], and Messrs. Justices Swayne, Davis 
and MILLER dissented. 

Nore.—Compare the decision in Ex parte Garland, 4 Wall. 333 (1867), ante 
p. 677, where the Act of Congress of 1865 was at issue, requiring an oath similar 
to, if less comprehensive than that of Missouri. Four justices dissented in both 
cases, the dissenting opinion of Justice Miller in the Garland case applying equally 
to the Cummings case. 


C. Laws Impairing the Obligation of Contracts 
1. Conrracts BETWEEN THE STATE AND INDIVIDUALS 


FLETCHER v. PECK. 
6 Cranch 87, 3 L. Ed. 162 (1810). 


Error to the Circuit Court of the United States for the district of 
Massachusetts. F 

[In 1795, the State of Georgia, by means of a legislative enactment, 
made a contract for the conveyance of certain public lands to James 
Gunn. In 1796 the act of 1795 was repealed on the ground that its pas- 
sage had been obtained by bribery of members of the legislature. Prior 
to such repeal the conveyance authorized by the legislature had been 
made by the Governor, and the lands had been reconveyed to innocent 
purchasers. Peck, who derived his title from such a purchaser, conveyed 
to Fletcher by a deed which covenanted that the title derived from‘the 
original conveyance to Gunn had not been impaired by any subsequent 
act of any subsequent legislature of Georgia. Suit having been instituted 
on this and other covenants, the Circuit Court gave judgment for the 
defendant. The plaintiff then sued out a writ of error.] 


MarsHALt, Cu. J., delivered the opinion of the court. 

The lands in controversy vested absolutely in James Gunn and others, 
the original grantees, by the conveyance of the governor, made in pur- 
suance of an act of assembly, to which the legislature was fully competent. 
Being thus in full possession of the legal estate, they, for a valuable con- 
sideration, conveyed portions of the land to those who were willing to 
purchase. If the original transaction was infected with fraud, these pur- 
chasers did not participate in it, and had no notice of it. They were 
innocent. Yet the legislature of Georgia has involved them in the fate 
of the first parties to the transaction, and, if the act be valid, has anni- 
hilated their rights also. 
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In this case, the legislature may have had ample proof that the original 
grant was obtained by practices which can never be too much reprobated, 
and which would have justified its abrogation, so far as respected those 
to whom ¢rime was imputable. But the grant, when issued, conveyed an 
estate in fee-simple to the grantee, clothed with all the solemnities which 
law can bestow. This estate was transferable; and those who purchased 
parts of it were not stained by that guilt which infected the original 
transaction. Their case is not distinguishable from the ordinary case 
of purchasers of a legal estate, without knowledge of any secret fraud 
“which might have led to the emanation of the original grant. Accord- 
ing to the well-known course of equity, their rights could not be affected, 
by such fraud. Their situation was the same, their title was the same, 
with that of every other member of the community who holds land by 
regular conveyances from the original patentee. 

Is the power of the legislature competent to the annihilation of such 
title, and to a resumption of the property thus held? The principle as- 
serted is, that one legislature is competent to repeal any act which a 
former legislature was competent to pass; and that one legislature cannot 
abridge the powers of a succeeding legislature. The correctness of this 
principle, so far as respects general legislation, can never be controverted. 
But, if an act be done under a law, a succeeding legislature cannot undo 
it. The past cannot be recalled by the most absolute power. Convey- 
ances have been made, those conveyances have vested legal estates, and, 
if those estates may be seized by the sovereign authority, still, that they 
originally vested is a fact, and cannot cease to be a fact. When, then, 
a law is in its nature a contract, when absolute rights have vested under 
that contract, a repeal of the law cannot divest those rights; and the act 
of anrfulling them, if legitimate, is rendered so by a power applicable to 
the case of every individual in the community. 

It may well be doubted, whether the nature of society and of govern- 
ment does not prescribe some limits to the legislative power; and if any 
be prescribed, where are they to be found, if the property of an individ- 
ual, fairly and honestly acquired, may be seized without compensation ? 
To the legislature, all legislative power is granted; but the question, 
whether the act of transferring the property of an individual to the pub- 
lic, be in the nature of the legislative power, is well worthy of serious re- 
flection. It is the peculiar province of the legislature, to prescribe gen- 
eral rules for the government of society ; the application of those rules to 
individuals in society would seem to be the duty of other departments. 
How far the power of giving the law may involve every other power, in 
cases where the constitution is silent, never has been, and perhaps never 
ean be, definitely stated. 

The validity of this rescinding act, then, might well be doubted, were 
Georgia a single sovereign power. But Georgia cannot be viewed as a 
single, unconnected, sovereign power, on whose legislature no other re- 
strictions are imposed than may be found in its own constitution. She 
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is a part of a large empire; she is a member of the American union ; and 
that union has a constitution, the supremacy of which all acknowledge, 
and which imposes limits to the legislatures of the several states, which 
none claim a right to pass. The constitution of the United States de- 
clares that no state shall pass any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts. 

Does the case now under consideration come within this prohibitory 
section of the constitution? In considering this very interesting question, 
we immediately ask ourselves what is a contract? Is a grant a contract? 
A contract is a compact between two or more parties, and is either execu-— 
tory or executed. An executory contract is one in which a party binds 
himself to do, or not do, a particular thing; such was the law under 
which the conveyance was made by the governor. A contract executed 
is one in which the object of contract is performed ; and this, says Black- 
stone, differs in nothing from a grant. The contract between Georgia 
and the purchasers was executed by the agent. A contract executed, as 
well as one which is executory, contains obligations binding on the par- 
ties. A grant, in its own nature, amounts to an extinguishment of the 
right of the grantor, and imples a contract not to reassert that right. 
A party is, therefore, always estopped by his own grant. Since, then, 
in fact, a grant is a contract executed, the obligation of which still con- 
tinues, and sinee the constitution uses the general term contract, without 
distinguishing between those which are executory and those which are 
executed, it must be construed to comprehend the latter as well as the 
former. A law annulling conveyances between individuals, and declar- 
ing that the grantors should stand seized of their former estates, not- 
withstanding those grants, would be as repugnant to the constitution, as 
a law discharging the vendors of property from the obligation of éxecut- 
ing their contracts by conveyances. It would be strange, if a contract 
to convey was secured by the constitution, while an absolute conveyance 
remained unprotected. 

If, under a fair construction of the constitution, grants are compre- 
hended under the term contracts, is a grant from the state excluded from 
the operation of the provision? Is the clause to be considered as inhibit- 
ing the state from impairing the obligation of contracts between two in- 
dividuals, but as excluding from that inhibition contracts made with it- 
self? The words themselves contain no such distinction. They are gen- 
eral, and are applicable to contracts of every description. If contracts 
made with the state are to be exempted from their operation, the excep- 
tion must arise from the character of the contracting party, not from the 
words which are employed. 

It is, then, the unanimous opinion of the court, that, in this case, the 
estate having passed into the hands of a purchaser for a valuable con- 
sideration, without notice, the state of Georgia was restrained, either by 
general principles which are common to our free institutions, or by the 
particular provisions of the Constitution of the United States, from pass- 
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ing a law whereby the estate of the plaintiff in the premises so purchased 
could be constitutionally and legally impaired and rendered null and 
VOL ae 


Judgment affirmed, with costs. 


[Mr. Justice JOHNSON delivered a separate opinion. | 


Norse.—This case involved the notorious Yazoo land frauds, against which the 
people of Georgia openly revolted. See Warren, The Supreme Court, I, 392 ff., where 
the paradox is pointed out of the ‘‘stunning shock upon the State-Rights politicians’’ 
caused by the decision and the fact that ‘‘if the Court had acceded to the con- 
tention that a State statute could be invalidated by a Federal tribunal, on allegations 
of fraud or bribery in its passage a wide door would have been opened for the 
attack upon State legislation in countless instances in subsequent years.’’ 

An even more controversial question came before the Court eleven years later 
when, in Green v. Biddle, 8 Wheat. 1, 5 L. Ed. 547 (1823), Kentucky land laws 
intended to protect land titles were declared to impair the obligation of the con- 
tract between Virginia and Kentucky in 1791 at the time Kentucky became a State. 
See Warren, op. cit. I, 636. © 


NEW JERSEY v. WILSON. 
7 Cranch 164, 3 L. Ed. 303 (1812). 


MARSHALL, Cu. J., delivered the opinion of the court as follows: 

This is a writ of error to a judgment rendered in the court of last 
resort in the state of New Jersey, by which the plaintiffs allege they are 
deprived of a right secured to them by the constitution of the United 
States. The case appears to be this: 

The remnant of the tribe of Delaware Indians, previous to the 20th 
February, 1758, had claims to a considerable portion of lands in New 
Jersey, to extinguish which became an object with the government and 
proprietors under the conveyance from King Charles II to the Duke of 
York. For this purpose, a convention was held, in February 1758, be- 
tween the Indians, and commissioners appointed by the government of 
New Jersey; at which the Indians agreed to specify particularly the 
lands which they claimed ; release their claim to all others; and to appoint 
certain chiefs to treat with commissioners on the part of the government, 
for the final extinguishment of their whole claim. 

On the 9th of August 1758, the Indian deputies met the commissioners, 
and delivered to them a proposition reduced to writing: the basis of 
which was, that the government should purchase a tract of land on which 
they might reside, in consideration of which they would release their 
elaim to all other lands in New Jersey, south of the river Raritan. 

This proposition appears to have been assented to by the commission- 
ers; and the legislature, on the 12th of August 1758, passed an act to give 
effect to this agreement. — 
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This act, among other provisions, authorizes the purchase of lands for 
the Indians, restrains them from granting leases or making sales, and 
enacts ‘‘that the lands to be purchased for the Indians aforesaid, shall 
not hereafter be subject to any tax, any law, usage or custom to the con- 
trary thereof, in any wise notwithstanding.”’ 

In virtue of this act, the convention with the Indians was executed. 
Lands were purchased and conveyed to trustees for their use, and the 
Indians released their claim to the south part of New Jersey. 

The Indians continued in peaceable possession of the lands thus con- 
veyed to them, until some time in the year 1801, when, having become 
desirous of migrating from the state of New Jersey, and of joining their 
brethren at Stockridge, in the state of New York, they applied for, and 
obtained an act of the legislature of New Jersey, authorizing a sale of 
their land in that state. 

This act contains no expression in any manner respecting the privilege 
of exemption from taxation, which was annexed to those lands by the act 
under which they were purchased and settled on the Indians. 

In 1803, the commissioners under the last recited act sold and conveyed 
the lands to the plaintiffs, George Painter and others. 

In October 1804, the legislature passed an act repealing that section of 
the act of August 1758, which exempts the lands therein mentioned from 
taxes: the lands were then assessed, and the taxes demanded. The plain- 
tiffs, thinking themselves injured by this assessment, brought the case 
before the courts, in the manner prescribed by the laws of New Jersey, 
and in the highest court of the state, the validity of the repealing act 
was affirmed, and the land declared liable to taxation. The cause is 
brought into this court by writ of error, and the question here to be 
decided is, does the act of 1804 violate the constitution of the United 
States ? 

The constitution of the United States declares that no state shall ‘‘ pass 
any bill of attainder, ex post facto law, or law impairing the obligation 
of contracts.”’ 

In the case of Fletcher v. Peck, it was decided in this court, on solemn 
argument and much deliberation, that this provision of the constitution 
extends to contracts to which a state is a party, as well as to contracts 
between individuals. The question, then, is narrowed to the inquiry 
whether in the case stated a contract existed, and whether the contract 
is violated by the act of 1804. 

Every requisite to the formation of a contract is found in the proceed- 
ings between the then colony of New Jersey and the Indians. The sub- 
ject was a purchase on the part of the government of extensive claims 
of the Indians, the extinguishment of which would quiet the title to a 
large portion of the province. A proposition to this effect is made, the 
terms stipulated, the consideration agreed upon, which is a tract of land, 
with the privilege of exemption from taxation ; and then, in consideration 
of the arrangement previously made, one‘of which this act of assembly 
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is stated to be, the Indians executed their deed of cession. This is cer- 
tainly a contract, clothed in forms of unusual solemnity. The privilege, 
though for the benefit of the Indians, is annexed, by the terms which 
create it, to the land itself, not to their persons. It is for their advantage 
that it should be annexed to the land, because, in the event of a sale, on 
which alone the question could become material, the value would be en- 
hanced by it. 

It is not doubted, but that the state of New Jersey might have insisted 
on a surrender of this privilege, as the sole condition on which a sale of 
the property should be allowed. But this condition has not been in- 
sisted on; the land has been sold, with the assent of the state, with all its 
privileges and immunities. The purchaser succeeds, with the assent of 
the state, to all the rights of the Indians; he stands, with respect to this 
land, in their place, and claims the benefit of their contract. This con- 
tract is certainly impaired by a law which would annul this essential 
part of it. 

It is, therefore, considered by the court, that the said judgment be 
reversed and annulled, and that the cause be remanded to the said court 
of errors. 


Nore.—The decision in this case goes beyond the bounds of constitutional law. 
{ft was one thing for the Court to uphold the obligation of the contract with the 
Indians, another thing to interpret the contract as carrying with it privileges at- 
tached to the land itself. 


DARTMOUTH COLLEGE v. WOODWARD. 
4 Wheat. 518, 4 L. Ed. 629 (1819). 
Error to the Superior Court of the State of New Hampshire. 


The opinion of the court was delivered by MarsHatu, Ch. J. This is 
an action of trover, brought by the Trustees of Dartmouth College 
against William H. Woodward [Secretary and Treasurer of the College], 
in the state court of New Hampshire, for the book of records, corporate 
seal, and other corporate property, to which the plaintiffs allege them- 
selves to be entitled. A special verdict, after setting out the rights of 
the parties, finds for the defendant, if certain acts of the legislature of 
New Hampshire, passed on the 27th of June, and on the 18th of Decem- . 
ber, 1816, be valid, and binding on the trustees, without their assent, and 
not repugnant to the constitution of the United States ; otherwise, it finds 
for the plaintiffs. The superior court of judicature of New Hampshire 
rendered a judgment upon this verdict for the defendant, which judg- 
ment has been brought before this court by writ of error. The single 
question now to be considered is, do the acts. to which the verdict refers 
violate the constitution of the United States? 
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This court can be insensible neither to the magnitude nor to the deli- 
cacy of this question. The validity of a legislative act is to be examined ; 
and the opinion of the highest law tribunal of a State is to be revised— 
an opinion which carries with it intrinsic evidence of the diligence, of the 
ability, and the integrity, with which it was formed. On more than one 
occasion, this court has expressed the cautious circumspection with which 
it approaches the consideration of such questions; and has declared, 
that in no doubtful case, would it pronounce a legislative act to be con- 
trary to the constitution. But the American people have said, in ,the 
constitution of the United States, that ‘‘no state shall pass any bill of 
attainder, ex post facto law, or law impairing the obligation of con- 
tracts.’ In the same instrument, they have also said, ‘‘that the judicial 
power shall also extend to all cases in law and equity arising under the 
constitution.’’ On the judges of this court, then, is imposed the high and 
solemn duty of protecting, from even legislative violation, those contracts 
which the constitution of our country has placed beyond legislative con- 
trol ; and,,however irksome the task may be, this is a duty from which we 
dare not shrink. 

The title of the plaintiffs originates in a charter dated the 13th day of 
December, in the year 1769, the incorporating twelve persons therein 
mentioned, by the name of ‘‘The Trustees of Dartmouth College,’’ grant- 
ing to them and their successors the usual corporate privileges and 
powers, and authorizing the trustees, who are to govern the college, to 
fill up all vacancies which may be created in their own body. 

The defendant claims under three acts of the legislature of New Hamp- 
shire, the most material of which was passed on the 27th of June, 1816, 
and is entitled, “‘An act to amend the charter, and enlarge and im- 
prove the corporation of Dartmouth College.’’ Among other alterations 
in the charter, this act increases the number of trustees to twenty-one, 
gives the appointment of the additional members to the executive of the 
state, and creates a board of overseers, with power to inspect and control 
the most important acts of the trustees. This board consists of twenty- 
five persons. The president of the senate, the speaker of the house of 
representatives, of New Hampshire, and the governor and lieutenant- 
governor of Vermont, for the time being, are to be members ez officio. 
The board is to be completed by the governor and council of New Hamp- 
shire, who are also empowered to fill all vacancies which may occur. The 
acts of the 18th and 26th of December are ‘supplemental to that of the 
27th of June, and are principally intended to carry that act into effect. 
The majority of the trustees of the college have refused to aecept this 
amended charter, and have brought this suit for the corporate property, 
which is in possession of a person holding by varie of the acts which 
have been stated. 

It can require no argument to prove, that the circumstances of this case 
constitute a contract. An application is made to the crown for a charter 
to incorporate a religious and literary institution. In the application, it 
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is stated, that large contributions have been made for the object, which 
will be conferred on the corporation, as soon as it shall be created. The 
charter is granted, and on its faith the property is conveyed. Surely, in 
this transaction every ingredient of a complete and legitimate contract 
is to be found. The points for consideration are, 1. Is this contract pro- 
tected by the constitution of the United States? 2. Is it impaired by the 
‘acts under which the defendant holds? 

1. On the first point, it has been argued that the word ‘‘contract,’’ 
in its broadest sense, would comprehend the political relations between 
the government and its citizens, would extend to offices held within a 
state, for state purposes, and to many of those laws concerning civil in- 
stitutions, which must change with circumstances, and be modified by 
ordinary legislation; which deeply concern the public, and which, to 
preserve good government, the public judgment must control. That 
even marriage is a contract, and its obligations are affected by the laws 
respecting divorces. That the clause in the constitution, if construed 
in its greatest latitude, would prohibit these laws. Taken in its broad, 
unlimited sense, the clause would be an unprofitable and vexatious inter- 
ference with the internal concerns of a state, would unnecessarily and 
unwisely embarrass its legislation, and render immutable those civil in- 
stitutions, which are established for purposes of internal government, 
and which, to subserve those purposes, ought to vary with varying cir- 
cumstances. That as the framers of the constitution could never have 
intended to insert in that instrument, a provision so unnecessary, so mis- 
chievous, and so repugnant to its general spirit, the term ‘‘contract”’ 
must be understood in a more limited sense. That it must be under- 
stood as intended to guard against a power, of at least doubtful utility, 
the abuse of which had been extensively felt; and to restrain the legis- 
lature in future from violating the right to property. That, anterior to 
the formation of the constitution, a course of legislation had prevailed 
in many, if not in all, of the states, which weakened the confidence of 
man in man, and embarrassed all transactions between individuals, by 
dispensing with a faithful performance of engagements. To correct 
this mischief, by restraining the power which produced it, the state 
legislatures were forbidden ‘‘to pass any law impairing the obligation 
of contracts,’’ that is, of contracts respecting property, under which 
some individual could claim a right to something beneficial to himself; 
and that, since the clause in the constitution must in construction receive 
some limitation, it may be confined, and ought to be confined, to cases of 
this description ; to cases within the mischief it was intended to remedy. 

The general correctness of these observations cannot be controverted. 
That the framers of the constitution did not intend to restrain the states 
in the regulation of their civil institutions, adopted for internal govern- 
ment, and that the instrument they have given us, is not to be so con- 
strued, may be admitted. The provision of the constitution never has 
been understood to embrace other contracts, than those which respect 
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property, or some object of value, and confer rights which may be as- 
serted in a court of justice. It has never been understood to restrict the 
general right of the legislature to legislate on the subject of divorces. 
Those acts enable some tribunal, not to impair a marriage contract, but 
to liberate one of the parties, because it has been broken by the other. 
When any state legislature shall pass an act annulling all marriage con- 
tracts, or allowing either party to annul it, without the consent of the 
other, it will be time enough to inquire, whether such an act be consti- 
tutional. 

The parties in this case differ less on general principles, less on the true 
construction of the constitution in the abstract, than on the application 
of those principles to this case, and on the true construction of the 
charter of 1769. This is the point on which the cause essentially de- 
pends. If the act of. incorporation be a grant of political power, if it 
creates a civil institution, to be employed in the administration of the 
government, or if the funds of the college be public property, or if the 
state of New Hampshire, as a government, be alone interested in its 
transactions, the subject is one in which the legislature of the state may 
act according to its judgment, unrestrained by any limitation of its power 
imposed by the constitution of the United States. 

But if this be a private eleemosynary institution, endowed with a ¢a- 
pacity to take property, for objects unconnected with government, whose 
funds are bestowed by individuals, on the faith of the charter; if the 
donors have stipulated for the future disposition and management of 
those funds, in the manner prescribed by themselves ; there may be more 
difficulty in the ease, although neither the persons. who have made these 
stipulations, nor those for whose benefit they were made, should be par- 
ties to the cause. Those who are no longer interested in the property, 
may yet retain such an interest in the preservation of their own arrange- 
ments, as to have a right to insist, that those arrangements shall be held 
sacred. Or, if they have themselves disappeared, it becomes a subject 
of serious and anxious inquiry, whether those whom they have legally: 
empowered to represent them forever, may not assert all the rights which 
they possessed, while in being; whether, if they be without personal rep- 
resentatives, who may feel injured by a violation of the compact, the 
trustees be not so completely their representatives, in the eye of the law, 
as to stand in their place, not only as respects the government of the 
college, but also as respects the maintenance of the college charter. It 
becomes then the duty of the court, most seriously to examine this 
charter, and to ascertain its true character. 

A corporation is an artificial being, invisible, intangible, and existing 
only in contemplation of law. Being the mere creature of law, it pos- 
sesses only those properties which the charter of its creation confers 
upon it, either expressly or as incidental to its very existence. These are 
such as are supposed best calculated to effect the object for which it was 
created. Among the most important are immortality, and, if the ex- 
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pression may be allowed, individuality ; properties, by which a perpetual 
succession of many persons are considered as the same, and may act as a 
single individual. They enable a corporation to manage its own affairs, 
and to hold property without the perplexing intricacies, the hazardous 
and endless necessity, of perpetual conveyances for the purpose of trans- 
mitting it from hand to hand. It is chiefly for the purpose of clothing 
bodies of men in succession with these qualities and capacities that corpo- 
rations were invented and are in use. By these means, a perpetual suc- 
cession of individuals are capable of acting for the promotion of the 
particular object, ike one immortal being. 

From this review of the charter, it appears, that Dartmouth College 
is an eleemosynary institution, incorporated for the purpose of perpetuat- 
ing the application of the bounty of the donors, to the specified objects 
of that bounty; that its trustees or governors were originally named by 
the founder, and invested with the power of perpetuating themselves; 
that they are not public officers, nor is it a civil institution, participating 
in the administration of government; but a charity school, or a seminary 
of education, incorporated for the preservation of its property, and the 
perpetual application of that property to the objects of its creation. _ 

[The Court here considers the question whether the absence of a 
vested interest in the property on the part of the original donors, the 
students or the trustees made the contract one which the Constitution 
intended to be withdrawn from the power of the state legislature. | 

This is plainly a contract to which the donors, the trustees, and the 
crown (to whose rights and obligations New Hampshire succeeds) were 
the original parties. It is a contract made on a valuable consideration. 
- It is a contract for the security and disposition of property. It is a con- 
tract, on the faith of which, real and personal estate has been conveyed 
to the corporation. It is, then, a contract within the letter of the con- 
stitution, and within its spirit also, unless the fact, that the property 
is invested by the donors in trustees, for the promotion of religion and 
education, for the: benefit of persons who are perpetually changing, 
though the objects remain the same, shall create a particular exception, 
taking this case out of the prohibition contained in the constitution. 


On what safe and intelligible ground, can this exception stand? There 
is no expression in the constitution, no sentiment delivered by its con- 
temporaneous expounders, which would justify us in making it. In the 
absence of all authority of this kind, is there, in the nature and reason 
of the case itself, that which would sustain a construction of the con- 
stitution, not warranted by its words? Are contracts of this description 
of a character to excite so little interest, that we must exclude them 
from the provisions of the constitution, as being unworthy of the atten- 
tion of those who framed the instrument? Or does public policy so im- 
periously demand their remaining exposed to legislative alteration, as to 
compel us, or rather permit us, to say, that these words, which were in- 
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troduced to give stability to contracts, and which in their plain import 
comprehended this contract, must yet be so construed as to exclude it? 

Almost all eleemosynary corporations, those which are created for the 
promotion of religion, of charity or of education, are of the same char- 
acter. The law of this case is the law of all. In every literary or chari- 
table institution, unless the objects of the bounty be themselves incor- 
porated, the whole legal interest is in trustees, and can be asserted only 
by them. The donors, or claimants of the bounty, if they can appear 
in court at all, can appear only to complain of the trustees. In all other 
situations, they are identified with, and personated by, the trustees; and 
their rights are to be defended and maintained by them. Religion, 
charity and education are, in the law of England, legatees or donees, 
capable of receiving bequests or donations in this form. They appear in 
court, and claim or defend by the corporation. Are they of so little esti- 
mation in the United States, that contracts for their benefit must be ex- 
cluded from the protection of words, which in their natural import in- 
clude them? Or do such contracts so necessarily require new modeling 
by the authority of the legislature, that the ordinary rules of construction 
must be disregarded, in order to leave them exposed to legislative altera- 
tion? . 

If the insignificance of the object does not require that we should 
exclude contracts respecting it from the protection of the constitution, 
neither, as we conceive, is the policy of leaving them subject to legislative 
alteration so apparent, as to require a forced construction of that instru- 
ment, in order to effect it. These eleemosynary institutions do not fill 
the place, Which would otherwise be occupied by government, but that 
which would otherwise remain vacant. They are complete acquisitions 
to literature. They are donations to education; donations, which any 
government must be disposed rather to encourage than to discountenance. 
It requires no very critical examination of the human mind, to enable 
us to determine, that one great inducement to these gifts is the conviction 
felt by the giver; that the disposition he makes of them is immutable. It 
is probable, that no man ever was, and that no man ever will be, the 
founder of a college, believing at the time, that an act of incorporation 
constitutes no security for the institution; believing, that it is immedi- 
ately to be deemed a public institution, whose funds are to be governed 
and applied, not by the will of the donor, but by the will of the legis- 
lature. All such gifts are made in the pleasing, perhaps delusive hope, 
that the charity will flow forever in the channel which the givers have 
marked out for it. If every man finds in his own bosom strong evidence 
of the universality of this sentiment, there can be but little reason to 
imagine, that the framers of our constitution were strangers to it, and 
that, feeling the necessity and policy of giving permanence and security 
to contracts, of withdrawing them from the influence of legislative 
bodies, whose fluctuating policy, and repeated interferences, produced 
the most perplexing and injurious embarrassments, they still deemed it 
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4 
necessary to leave these contracts subject to those interferences. The 
motives for such an exception must be very powerful, to justify the 
construction which makes it. 

The opinion of the court, after mature deliberation, is, that this is a 
contract, the obligation of which cannot be impaired, without violating 
the constitution of the United States. This opinion appears to us to be 
equally supported by reason, and by the former decisions of this court. 

2. We next proceed to the inquiry, whether its obligation has been im- 
paired by those acts of the legislature of New Hampshire, to which the 
special verdict refers. 

On the effect of this law, two opinions cannot be entertained. Between 
acting directly, and acting through the agency of trustees and over- 
seers, no essential difference is perceived. The whole power of govern- 
ing the college is transferred from trustees, appointed according to the 
will of the founder, expressed in the charter, to the executive of New 
Hampshire. The management and application of the funds of this elee- 
mosynary institution, which are placed by the donors in the hands of 
trustees named in the charter, and empowered to perpetuate themselves, 
are placed by this act under the control of the government of the state. 
The will of the state is substituted for the will of the donors, in every 
essential operation of the college. This is not an immaterial change. 
The founders of the college contracted, not merely for the perpetual ap- 
plication of the funds which they gave, to the objects for which those 
funds were given; they contracted also, to secure that application by the 
constitution .of the corporation. They contracted for a system, which 
should, as far as human foresight can provide, retain forever the govern- 
ment of the literary institution they had formed, in the hands of persons 
approved by themselves. This system is totally changed. The charter of 
1769 exists no longer. It is reorganized ; and reorganized in such a man- 
ner, as to convert a literary institution, moulded according to the will of 
its founders, and placed-under the control of private literary men, into 
a machine entirely subservient to the will of government. This may be 
‘for the advantage of this college\in particular, and may be for the ad- 
vantage of literature in general; but it is not according to the will of the 
donors, and is subversive of that contract, on the faith of which their 
property was given. ¢ 

It results from this opinion, that the acts of the legislature of New 
Hampshire, which are stated in the special verdict found in this cause, 
are repugnant to the constitution of the United States; and that the 
judgment on this special verdict ought to have been for the plaintiffs. 
The judgment of the state court must, therefore, be reversed. 

Reversed and annulled. 


[Mr. Justicn WasHineton and Mr. Justice Story delivered concur- 
ring opinions. Mr. Justicz Jounson concurred for the reasons stated by 
the Carer Justice. Mr. Justice Livineston concurred for the reasons 
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stated by the Crmr Justice and by Mr. Justicp WASHINGTON and Mr. 
Justice Story. Mr. Justice Duvauu dissented. ] 


Nore.—tThis classic decision, little noticed at the time, became the starting point 
of a controversy lasting over many years and becoming particularly acute when 
in the latter part of the nineteenth century States began to create public service 
corporations for a wide variety of purposes. See Warren, op. cit. I, 475. 

Eleven years after the Dartmouth College case, in Providence Bank v. Billings, 4 
Pet. 514, 7 L. Ed. 939 (1830), Chief Justice Marshall pointed out the limitations 
upon the extent to which charters, as contracts between the corporation and the 
State, were protected from legislative control, holding that in the absence of an 
express agreement in the charter that the capital stock of a bank should not be 
taxed, the tax could be levied. 


The power .of legislation, and consequently of taxation, operates on all the 
persons and property belonging to the body politic. This is an original prin- 
ciple, which has its foundation in society itself. It is granted by all, for the 
benefit of all. It resides in government as a part of itself, and need not be re- 
served when property of any description, or the right to use it in any manner, 
is granted to individuals or corporate bodies. However absolute the right of 
an individual may be, it is still in the nature of that right that it must bear 
a portion of the public burdens, and that portion must be determined by the 
Legislature. This vital power may be abused; but the Constitution of the 
United States was not intended to furnish the corrective for every abuse of 
power which may be committed by the State governments. The interest, wis- 
dom, and justice of the representative body, and its relations with its con- 
stituents, furnish the only security where there is no express contract against 
unjust and excessive taxation, as well as against unwise legislation generally. 


Still further restrictions were to be placed upon charter privileges by the decision 
in the Charles River Bridge Case, to follow. 


CHARLES RIVER BRIDGE v. WARREN BRIDGE. 
11 Pet. 420, 9 L. Ed. 773 (1837). : 


Error to the Supreme Judicial Court of Massachusetts. 

[In 1650 the Legislature of Massachusetts granted to the president 
of Harvard College ‘‘the liberty and power”’ to dispose of the ferry over 
the Charles River from Charlestown to Boston, and under this grant 
Harvard College received the profits of this ferry until 1785, when the 
legislature incorporated ‘‘The Proprietors of the Charles River Bridge,’’ 
and authorized the company to construct a bridge at the place where the 
ferry then was. Provision was made for compensating Harvard College 
for the impairment of the value of its ferry franchise. In 1828 the legis- 
lature incorporated another company by the name of ‘‘The Proprietors 
of the Warren Bridge,’’ and authorized it to construct another bridge so 
close to the Charles River Bridge that in Charlestown the termini of the 
two bridges would be only sixteen rods apart and in Boston about fifty 
rods apart. By the terms of its charter the Warren Bridge was to be sur- 
rendered to the state as soon as the tolls received should reimburse the 
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proprietors for their expenses in building and supporting it, but in any 
event at the end of six years from the time they began to receive tolls. 
The Charles River Bridge Company sought to enjoin the construction 
of the Warren Bridge on the ground that the act authorizing its erec- 
tion impaired the obligation of the contract between the petitioners and 
the Commonwealth of Massachusetts. The Supreme Judicial Court of 
Massachusetts dismissed the bill, 7 Pickering, 344, whereupon this writ 
of error was sued out. When the case came on for hearing, the Warren 
bridge had been completed and surrendered to the state and was main- 
tained as a free bridge. ] : 


Mr. Cuter Justice TANEy delivered the opinion of the court. . . . 

The plaintiffs in error insist, mainly, upon two grounds: Ist. That by 
virtue of the grant of 1650, Harvard College was entitled, in perpetuity, 
to the right of keeping a ferry between Charlestown and Boston; that this 
right was exclusive; and that the legislature had not the power to estab- 
lish another ferry on the same line of travel, because it would infringe 
the rights of the college; and that these rights, upon the erection of the 
bridge in the place of the ferry, under the charter of 1785, were trans- 
ferred to, and became vested in ‘‘the proprietors of the Charles River 
Bridge’’; and that under, and by virtue of this transfer of the ferry- 
right, the rights of the bridge company were as exclusive in that line of 
travel, as the rights of the ferry. 2d. That independently of the ferry- 
right, the acts of the legislature of Massachusetts, of 1785 and 1792, by 
their true construction, necessarily implied, that the legislature would 
not authorize another bridge, and especially a free one, by the side of 
this, and placed in the same line of travel, whereby the franchise granted 
to the ‘‘Proprietors of the Charles River Bridge’’ should be rendered 
of no value; and the plaintiffs in error contend, that the grant of the 
ferry to the college, and of the charter to the proprietors of the bridge, 
are both contracts on the part of the state; and that the law authorizing 
the erection of the Warren Bridge in 1828, impairs the obligation of one 
or both of these contracts. ; 

This brings us to the act of the legislature of Massachusetts of 1785, 
by which the plaintiffs were incorporated by the name of ‘‘The Pro- 
prietors of the Charles River Bridge’’; and it is here, and in the law of 
1792, prolonging their charter, that we must look for the extent and na- 
ture of the franchise conferred upon the plaintiffs. Much has been said 
in the argument of the principles of construction by which this law is to 
be expounded, and what undertakings, on the part of the state, may 
be implied. The court think there can be no serious difficulty on that 
head. It is the grant of certain franchises, by the public, to a private 
corporation, and in a matter where the public interest is concerned. The 
rule of construction in such cases is well settled, both in England, and 
by the decision of our tribunals. In the case of the Proprietors of the 
Stourbridge Canal v. Wheeley and others, 2 B. & Ad. 793, the court 
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say, ‘the canal having been made under an act of parliament, the rights 
of the plaintiffs are derived entirely from that act. This, like many 
other cases, is a bargain between a company of adventurers and the 
public, the terms of which are expressed in the statute; and the rule 
of construction in all such cases, is now fully established to be this— 
that any ambiguity in the terms of the contract, must operate against 
the adventurers, and in favor of the public, and the plaintiffs can claim 
nothing that is not clearly given them by the act.’’ ; 

Borrowing, as we have done, our system of jurisprudence from the 
English law; and having adopted, in every other case, civil and criminal, 
its rules for the construction of statutes; is there anything in our local 
situation, or in the nature of our political institutions, which should 
lead us to depart from the principle, where corporations are concerned ? 
Are we to apply to acts of incorporation, a rule of construction differing 
from that of the English law, and, by implication, make the terms of a 
charter in one of the states, more unfavorable to the public than upon 
an act of parliament, framed in the same words, would be sanctioned in 
an English court? Can any good reason be assigned, for excepting this 
particular class of cases from the operation of the general principle; and 
for introducing a new and adverse rule of construction in favor of cor- 
porations, while we adopt and adhere to the rules of construction known 
to the English common law, in every other case, without exception? 
We think not; and it would present a singular spectacle, if, while the 
courts in England are restraining, within the strictest limits, the spirit 
of monopoly, and exclusive privileges in nature of monopolies, and con- 
fining corporations to the privileges plainly given to them in their 
charter; the courts of this country should be found enlarging these 
privileges by implication; and construing a statute more unfavorably 
to the public, and to the rights of the community, than would be done in 
a like case in an English court of justice. 

Adopting the rule of construction above stated as the settled one, we 
proeeed to apply it to the charter of 1785 to the proprietors of the 
Charles River Bridge. This act of incorporation is in the usual form, 
and the privileges such as are commonly given to corporations of that 
kind. It confers on them the ordinary faculties of a corporation, for 
the purpose of building the bridge; and establishes certain rates of toll, 
which the company are authorized to take: this is the whole grant. 
There is no exclusive privilege given to them over the waters of Charles 
River, above or below their bridge; no right to erect another bridge 
themselves, nor to prevent other persons from erecting one, no engage- 
ment from the state, that another shall not be erected; and no under- 
taking not to sanction competition, nor to make improvements that 
may diminish the amount of its income. Upon all these subjects, the 
charter is silent; and nothing is said in it about a line of travel, so © 
much insisted on in the argument, in which they are to have exclusive 
privileges. No words are used from which an intention to grant any 
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of these rights can be inferred; if the plaintiff is entitled to them, it 
must be implied, simply, from the nature of the grant; and cannot be 
inferred, from the words by which the grant is made. 

The relative position of the Warren Bridge has already been described. 
It does not interrupt the passage over the Charles River Bridge, nor 
make the way to it, or from it, less convenient. None of the faculties 
or franchises granted to that corporation, have been revoked by the 
legislature; and its right to take the tolls granted by the charter remains 
unaltered. In short, all the franchises and rights of property, -enu- 
merated in the charter, and there mentioned to have been granted to it,- 
remain unimpaired. But its income is destroyed by the Warren Bridge; 
which, being free, draws off the passengers and property which would 
have gone over it, and renders their franchise of no value. This is the 
gist of the complaint. For it is not pretended, that the erection of the 
Warren Bridge would have done them any injury, or in any degree 
affected their right of property, if it had not diminished the amount 
of their tolls. In order, then, to entitle themselves to relief, it is neces- 
sary to show, that the legislature contracted not to do the act of which 
they complain; and that they impaired, or in other words, violated, that 
contract by the erection of the Warren Bridge. 

The inquiry, then, is, does the charter contain such a contract on 
the part of the state? Is there any such stipulation to be found in 
that instrument? It must be admitted on all hands, that there is none; 
no words that even relate to another bridge, or to the diminution of 
their tolls, or to the line of travel. If a contract on that subject can 
be gathered from the charter, it must be by implication; and cannot be 
found in the words used. Can such an agreement be implied? The 
rule of construction before stated is an answer to the question; in char- 
ters of this description, no rights are taken from the public, or given 
to the corporation, beyond those which the words of the charter, by 
their natural and proper construction, purport to convey. There are 
no words which import such a contract as the plaintiffs in error con- 
tend for, and none can be implied; and the same answer must be given 
to them that was given by this court to Providence Bank. [4 Pet. 514.] 
The whole community are interested in this inquiry, and they have a 
right to require that the power of promoting their comfort and con- 
venience, and of advancing the’ public prosperity, by providing safe, 
convenient and cheap ways for the transportation of produce, and the 
purposes of travel shall not be construed to have’ been ‘surrendered or 
diminished by the state, unless it shall appear by plain words, that 
it was intended to be done. 

Indeed, the practice and usage of almost every state in the Union, 
old enough to have commenced the work of internal improvement, is 
opposed to the doctrine contended for on the part of the plaintiffs in 
error. Turnpike roads have been: made in succession, on the same line 
of travel; the later ones interfering materially with the profits of the 
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first. These corporations have; in some instances, been utterly ruined 
by the introduction of newer and better modes of transportation and 
traveling. In some cases, railroads have rendered the turnpike roads 
on the same line of travel so entirely useless, that the franchise of the 
turnpike corporation is not worth preserving. Yet in none of these 
cases have the corporations supposed that their privileges were invaded, 
or any contract violated on the part of the state. Amid the multitude 
of cases which have occurred, and have been daily occurring for the 
last forty or fifty years, this is the first instance in which such an im- 
‘plied contract has been contended for, and this court called upon to 
infer it, from an ordinary act of incorporation, containing nothing more 
than the usual stipulations and provisions to be found in every such 
law. The absence of any such controversy, when there must have been 
so many occasions to give rise to it, proves, that neither states, nor in- 
dividuals, nor corporations, ever imagined that such a contract could 
be implied from such charters. It shows, that the men who voted for 
these laws never imagined that they were forming such a contract; and 
if we maintain that they have made it, we must create it by a legal 
fiction, in opposition to the truth of the fact, and the obvious intention 
of the party. We cannot deal thus with the rights reserved to the states; 
and by legal intendments and mere technical reasoning, take away from 
them any portion of that power over their own internal police and im- 
provement, which is so necessary to their well-being and prosperity. 
And what would be the fruits of this doctrine of implied contracts, 
on the part of the states, and of property in a line of travel by a corpo- 
ration, if it should now be sanctioned by this court? To what results 
would it lead us? If it is to be found in the charter to this bridge, the 
same process of reasoning must discover it, in the various acts which 
have been passed, within the last forty years, for turnpike companies. 
And what is to be the extent of the privileges of exclusion on the differ- 
ent sides of the road? The counsel who have so ably argued this case, 
have not attempted to define it by any certain boundaries. How far 
must the new improvement be distant from the old one? How near 
may you approach, without invading its rights in the privileged line? 
If this court should establish the principles now contended for, what 
is to become of the numerous railroads established on the same line 
of travel with turnpike companies; and which have rendered the fran- 
chises of the turnpike corporations of no value? Let it once be under- 
stood, that such charters carry with them these implied contracts, and 
give this unknown and undefined property in a line of traveling; and 
you will soon find the old turnpike corporations awakening from their 
sleep and calling upon this court to put down the improvements which 
have taken their place. The millions of property which have been in- 
vested in railroads and canals, upon lines of travel which had been be- 
fore occupied by turnpike corporations, will be put in jeopardy. We 
shall be thrown back to the improvements of the last century, and 
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obliged to stand still, until the claims of the old turnpike corporations 
shall be satisfied ; and they shall consent to permit these states to avail 
themselves. of the lights of modern science, and to partake of the benefit 
of those improvements which are now adding to the wealth and pros- 
perity, and the convenience and comfort, of every other part of the 
civilized world. Nor is this all. This court will find itself compelled to 
fix, by some arbitrary rule, the width of this new kind of property in 
a line of travel; for if such a right of property exists, we have no lights 
to guide us in marking out its extent, unless, indeed, we resort to the 
old feudal grants, and to the exclusive rights of ferries, by prescription, 
between towns; and are prepared to decide that when a turnpike road 
from one town to another, had been made, no railroad or canal, between 
these two points, could afterwards be established. This court are not 
prepared to sanction principles which must lead to such results. 

The judgment of the supreme judicial court of the commonwealth of 
Massachusetts, dismissing the plaintiffs’ bill, must therefore, be affirmed, 
with costs. 


[Mr. Justice Baupwin delivered a concurring opinion. Mr. Justice 
McLean delivered an opinion in which he argued that the case should 
be dismissed for want of jurisdiction. Mr. Justicm Srory delivered a 
dissenting opinion, in which Mr. Justice THompson concurred. ] 


Nore.—Justice Story’s dissenting opinion reflects the concern of conservative 
lawyers at seeing what was believed to be an established principle of law over- 
turned; but it appears that other business elements, looking to the building of 
railroads and turnpikes, to which the Chief Justice referred, weleomed the decision. 
See Warren, op. cit. If, 21 ff. 

During the succeeding two decades several important decisions reflected the 
effort of the Court to uphold the integrity of charter contracts without at the same 
time denying to the States the necessary legislative power to protect the general 
interests of the public. Claims of the ‘‘sovereign power’’ of the State conflicted 
with constitutional limitations. In Planters Bank of Mississippi v. Sharp, 6 How. 
301, 12 L. Ed. 447 (1848), the Court, while upholding the obligation of the bank’s 
charter in respect to its power to discount bills and notes, at the same time referred 
to the ‘‘high public trust’’ held by the state legislatures and the ‘‘disposition in 
the Judiciary’’ to ‘‘be strong to uphold them when relating to matters of general 
interest.’? In West River Bridge Co. v. Dix, 6 How. 507, 12 L. Ed. 535 (1848), as 
against Webster’s argument that the power of eminent domain was ‘‘unknown 
to our Constitution or that of the States,’’ the Court, upholding the right of a State 
to condemn a bridge held by an incorporated company and make it part of a public 
toad, spoke as follows: 


Into all contracts, whether made between States and individuals or between 
individuals only, there enter conditions which arise not out of the literal terms 
of the contract itself; they are superinduced by the preéxisting and higher 
authority of the laws of nature, of nations, or of the community to which the 
parties belong; they are always presumed, and must be presumed, to be known 
and recognized by alJ, are binding upon all, and need never, therefore, be 

. carried into express stipulation, for this could add nothing to their force. Every 
contract is made in subordination to them, and must yield to their control, as 
conditions inherent and paramount, wherever a necessity for their execution 
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* shall occur. Such a condition is the right of eminent domain. This right does 
not operate to impair the contract affected by it, but recognizes its obligation 
in the fullest extent, claiming only the fulfillment of an essential and insepa- 
rable condition. 


Six years later the Court again upheld the power of the State, but this time in 
respect to the right of the legislature to enter into a contract exempting a bank 
from certain taxes. In Piqua Branch of the State Bank of Ohio v. Knoop, 16 How. 
369, 14 L. Ed. 977 (1854), the Court spoke as follows on the vital issue of states’ 
rights: 


A state, in granting privileges to a bank, with a view of affording a sound 
currency, or of advancing any policy connected with the public interest, exer- 
cises its sovereignty, and for a public purpose, of which it is the exclusive judge. 
Under such circumstances, a contract made for a specific tax, as in the case 
before us, is binding. ... . Having the power to make the contract, and 
rights becoming vested under it, it can no more be disregarded nor set aside 
by a subsequent legislature, than a grant for land. This act, so far from part- 
ing with any portion of the sovereignty, is an exercise of it. Can any one deny 
this power to the legislature? Has it not a right to select the objects of 
taxation and to determine the amount? To deny either of these, is to take 
away state sovereignty. 


Chief Justice Taney, while concurring in the judgment of the Court, referred to his 
opinion in the next succeeding case, Ohio Life Insurance Co. v. Debolt, 16 How. 
416, 14 L. Ed. 997 (1854), where he emphasized the doctrine that charters could 
carry nothing by implication. But while the claim under the charter was denied 
in this case, the Chief Justice reiterated the right of the State to ‘‘bind itself by 
such contracts,’’ even though they might be ‘‘ruinous or injurious’’ to itself. 
‘<The principle,’’ he said, ‘‘that they [the States] are the best judges of what is 
for their own interest, is the foundation of our political institutions.’’ 

The rule of the Piqua case in respect to exemptions from taxation has continued 
to be the rule of the Supreme Court in spite of the fact that the Court has narrowed 
greatly the power of the state legislature to make binding contracts involving 
restrictions upon the police power or the power of eminent domain. 

Numerous cases have come before the courts, prominent among them being Wash- 
ington University v. Rouse, 8 Wall. 439, 19 L. Ed. 498 (1869), upholding the exemp- 
tion of the university from taxation on the basis of the contract in its charter; 
East Saginaw Salt Mfg. Co. v. East Saginaw, 13 Wall. 373, 20 L. Ed. 611 (1872), 
holding that an exemption from taxation acquired by a company incorporated under a 
general law to encourage the manufacture of salt was not a contractual exemption, 
but merely in the nature of a bounty which the State could withdraw at any time; 
American Smelting & Refining Co. v. Colorado, 204 U. S. 103, 27 S. Ct. 198, 51 
L. Ed. 393 (1907), limiting the privilege of a foreign corporation in respect to 
taxation to the term for which it might continue in the State as a corporation; 
Seton Hall College v. South Orange, 242 U. S. 100, 37 S. Ct. 54, 61 L. Ed. 170 
(1916), construing strictly an exemption from taxation, especially where there 
was no consideration for the contract. In two recent cases in which alleged tax 
exemptions were construed against the claimants, Hale v. Iowa State Board, 302 
U.S. 95, 58 S. Ct. 102, 82 L. Ed. 72 (1937) and New York Rapid Transit Corp. 
v. New York, 303 U. 8S. 573, 58 S. Ct. 721, 82 L. Ed. 1024 (1938), the Court. stated 
that ‘‘in construing a contract to determine whether or not legislation is violative 
of its provisions within the meaning of the contract clause of the Constitution,’’ 
the Court would ‘‘examine for itself the existence and meaning of the contract as 
well as the relation of the parties and the circumstances of its execution.?’ 

On this subject, see an elaborate Annotation, ‘‘ Taxation as Impairment of Obliga- 
tion of Contract Created by Tax Exemption,’’ 82 L. Ed. 82 (M. L. Cross). 
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GELPCKE v. DUBUQUE. 
1 Wall. 175, 17 L. Ed. 520 (1864). 


Error to the District Court of the United:States for the District of 
Towa. ; 

[In accordance with provisions of acts passed by the Legislature of 
Iowa on February 24, 1847 and January 28, 1857, the city of Dubuque 
on July 1, 1857, issued bonds in aid of the construction of a railway. 
The issuance of such bonds had been declared valid in decisions of the 
state Supreme Court prior to the date of issue of the bonds in question. 
A later decision of the state court overruled earlier decisions. In a 
suit by Gelpceke, a bondholder, the District Court gave judgment for the 
city. Gelpcke appealed. ] 


Mr. Justice SwAYNE delivered the opinion of the court. 

The whole case resolves itself into a question of the power of the city 
to issue bonds for the purpose stated. 

It is claimed ‘‘that the legislature of lowa had no authority under the 
Constitution to authorize municipal corporations to purchase stock in 
railroad companies, or to issue bonds in payment of such stock.’’ : 

All these objections have been fully considered and repeatedly over- 
ruled by the Supreme Court of Iowa. . . . The earliest of these 
cases was decided in 1853, the latest in 1859, The bonds were issued 
and put upon the market between the periods named. These adjudica- 
tions cover the entire ground of this controversy. They exhaust the 
argument upon the subject. We could add nothing to what they con- 
tain. We shall be governed by them, unless there be something which 
takes the case out of the established rule of this court upon that subject. 

It is urged that all these decisions have been overruled by the Supreme 
Court of the State, in the later case of the State of Iowa, ez relatione 
v. The County of Wapello, 13 Iowa, 390, and it is insisted that in cases 
involving the construction of a State law or constitution, this court is 
bound to follow the latest adjudication of the highest court of the State. 
Leffingwell v. Warren, 2 Black, 599, is relied upon as authority for the 
proposition. In that case this court said it would follow ‘‘the latest 
settled adjudications.’’ Whether the judgment in question can, under 
the circumstances, be deemed to come within that category, it is not 
now necessary to determine. It cannot be expected that this court will 
follow every such oscillation, from whatever cause arising, that may 
possibly occur. The earlier decisions, we think, are sustained by reason 
and authority. They are in harmony with the adjudication of sixteen 
States of the Union. Many of the cases in the other States are marked © 
by the profoundest legal ability. 

The late case in Iowa, and two other cases of a kindred character in 
another State, also overruling earlier adjudications, stand out, as far as 
we are advised, in unenviable solitude and notoriety. However we 
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may regard the late case in Iowa as affecting the future, it can have 
no effect upon the past. ‘‘The sound and true rule is, that if the con- 
tract, when made, was valid by the laws of the State as then expounded 
by all departments of the government, and administered in its courts 
of justice, its validity and obligation cannot be impaired by any sub- 
sequent action of legislation, or decision of its courts altering the con- 
struction of the law.’’ The Ohio Life & Trust Co. v. Debolt, 16 Howard, 
432. 

The same principle applies where ere is a change of judicial deci- 
sion as to the constitutional power of the legislature to enact the law. 
To this rule, thus enlarged, we adhere. It is the law of this court. It 
rests upon the plainest principles of justice. To hold otherwise would 
be as unjust as to hold that rights acquired under a statute may be 
lost by its repeal. The rule embraces this ease. 

We are not unmindful of the importance of uniformity in the deci- 
sions of this court, and those of the highest local courts, giving con- 
structions to the laws and constitutions of their own States. It is the 
settled rule of this court in such cases, to follow the decisions of the 
State courts. But there have been heretofore, in the judicial history 
of this court, as doubtless there will be hereafter, many exceptional 
eases. We shall never immolate truth, justice, and the law, because 
a State tribunal has erected the altar and decreed the sacrifice. 

The judgment below is reversed, and the cause remanded for further 
proceedings in conformity to this opinion. 

Judgment and mandate accordingly. 


Mr. Justicn Misr, dissenting. 

The general principle is not contmouericd by the majority, that to 
the highest courts of the State belongs the rights to construe its statutes 
and its constitution, except where they may conflict with the Constitu- 
tion of the United States, or some statute or treaty made under it. Nor 
is it denied that when such a construction has been given by the State 
court, that this court is bound to follow it. > 

But while admitting the general principle thus laid down, the court 
says it is inapplicable to the present case, because there have been con- 
flicting decisions on this very point by the Supreme Court of Iowa, and 
that as the bonds issued while the decisions of that court holding such 
instruments to be constitutional were unreversed, that this construc- 
tion of the constitution must now govern this court instead of the later 
one. The moral force of this proposition is unquestionably very great. 
And I think, taken in connection with some fancied duty of this court 
to enforce contracts, over and beyond that appertaining to other courts, 
has given the majority a leaning towards the adoption of a rule, which 
in my opinion cannot be sustained either on principle or authority. 

The only special charge which this court has over contracts, beyond 
any other court, is to declare judicially whether the statute of a State 
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impairs their obligation. No such question arises here, for the plaintiff 
claims under and by virtue of the statute which is here the subject of 
discussion. Neither is there any question of the obligation of contracts, 
or the right to enforce them. The question goes behind that. We are 
called upon, not to construe a contract, nor to determine how one shall 
be enforced, but to decide whether there ever was a contract made in 
the ease. To assume that there was.a contract, which contract is about 
to be violated by the decisions of the State court of Iowa, is to beg the 
very question in dispute. In deciding this question the court is called 
upon, as the court in Iowa was, to construe the constitution of the State. 
It is a grave error to suppose that this court must, or should, determine 
this upon any principle which would not be equally binding on the courts 
of Iowa, or that the decision should depend upon the fact that certain 
parties had purchased bonds which were supposed to be valid contracts, 
when they really were not. 


Nore.—This ease must be read in connection with the widespread repudiation 
of municipal bonds by a number of States, due to instances of fraud in the making 
of the bonds and in the expenditure of the funds authorized by them. See Warren, 
op. cit. II, 529 ff. and references there given. The decision does not prevent the 
state courts from overruling previous decisions, except with respect to particular 
contracts entered into under faith of them. 

In New Orleans Waterworks Co. v. Louisiana Sugar Refining Co., 125 U. S. 18, 8 
S. Ct. 741, 31 L. Ed. 607 (1888), involving the construction of a charter giving 
to the Waterworks Company exclusive privilege to supply water to the city but 
-making an exception in favor of persons ‘‘contiguous to the river,’’ the Court 
held that the interpretation of the word ‘‘contiguous’’ by the state court did not 
constitute the impairment of a contract ‘‘by a law of the state’’ and therefore re- 
fused to take jurisdiction of the case. ‘‘The prohibition [of the impairment of 
contracts] is aimed,’’ said the Court, ‘‘at the legislative power of the state, and 
not at the decisions of its courts, or the acts of administrative or executive boards 
or officers, or the doings of corporations or individuals.’’ In this case it was not 
the later law giving special privileges to the Sugar Company which constituted the 
alleged impairment of the charter of the Waterworks Company. It was the con- 
struction given by the Court to the terms of the charter; and this did not raise a 
federal question. 

Warren is of the opinion that the theory of Gelpcke v. Dubuque ‘‘was gradually 
abandoned until it was entirely repudiated’’ by the New Orleans Waterworks case. 
But the two cases do not appear to present quite the same issue. Op. cit. 530, n. 1. 

But whatever force the rule in Gelpcke v. Dubuque may still have, as creating a 
presumption of validity or invalidity based upon the ruling of the highest state 
court as to the constitutionality of the law at the time the contract is entered into, 
it is now accepted that the Federal Supreme Court will examine for itself the exist- 
ence and meaning of contracts coming before it upon alleged ground of impairment 
of their obligation, as well as the relation of the parties and the circumstances of 
their execution, See New York Rapid Transit Corp. v. New York, ante. p. 808. 
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9. SUBORDINATION OF CHARTERS TO THE PoLICE POWER 


NORTHWESTERN FERTILIZING CO. v. HYDE PARK. 
97 U. S. 659, 24 L. Ed. 1036 (1878). 


Error to the Supreme Court of the State of Illinois. 

[The Northwestern Fertilizing Company, incorporated in 1867, for 
the purpose of maintaining chemical works for the conversion of dead 
animals and other animal matter into agricultural fertilizer, established 
its works within limits designated in its charter at a point then about 
three miles south of Chicago. At that time the surrounding country 
was swampy and almost uninhabited, but at the time of this suit it was 
occupied by the village of Hyde Park. To these works the offal of the 
slaughter houses of Chicago was transported daily, constituting, in the 
words of the lower court, ‘‘as great .a nuisance as could be found or 
even created.’”’ In 1869 the charter of the village of Hyde Park was re- 
vised and it was given extensive police powers but was enjoined from 
exercising them against the Fertilizing Company for two years. After 
the expiration of two years, the Company was notified that a village 
ordinance, already adopted, which forbade the transportation of offen- 
sive matter through the village, would be enforced. As the transporta- 
tion continued, the engineer and other employees of the railway were 
arrested and fined. The Company then sought to enjoin any further 
enforcement of the ordinance. The decree of the lower court dismissing 
the bill was affirmed by the Supreme Court of Illinois. The Company 
then sued out a writ of error. | 


Mr. Justice Swayne delivered the opinion of the court. 

The plaintiff in error claims that it is protected by its aiaetae from 
the enforcement against it of the ordinances complained of, and that its 
charter is a contract within the meaning of the contract clause of the 
Constitution of the United States. Whether this is so, is the question 
to be considered. 

The rule of construction in this class of cases is that it shall be most 
strongly against the corporation. Every reasonable doubt is to be re- 
solved adversely. Nothing is to be taken as conceded but what is given 
in unmistakable terms, or by an implication equally clear. The affirma- 
_ tive must be shown. Silence is negation, and doubt is fatal to the claim. 
This doctrine is vital to the public welfare. It is axiomatic in the 
jurisprudence of this court. 

Continued succession is given to corporations to prevent Saipsere: 
ment arising from the death of their members. One striking ‘difference 
between the artificial and a natural person is, that the latter can do any 
thing not forbidden by law, while the former can do only what is so 
permitted. Its powers and immunities depend primarily upon the law 
of its creation. Beyond that it is subject, like individuals, to the will of 
the law-making power. 
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If the intent of the legislature touching the point under consideration 
be sought in the charter and its history, it will be found to be in accord- 
ance with the view we have expressed as matter of law. Three days 
before the charter of the plaintiff in error became a law, the legislature 
_ declared thatthe power of the village as to nuisances should not extend 
to those engaged in the business to which the charter relates. The sub- 
ject must have been fully present to the legislative mind when the com- 
pany’s charter was passed. If it were intended the exemption should 
be inviolable, why was it not put in the company’s charter as well as 
in that of the village? The silence of the former, under the circum- 
stances, is a pregnant fact. In one case it was doubtless known to all 
concerned that the restriction would be irrepealable, while in the other, 
that it could be revoked at any time. In the revised village charter of 
1869, the exemption was limited to two years from the passage of the 
act. This was equivalent to a declaration that after the lapse of the two 
years the full power of the village might be applied to the extent found 
necessary. Corporations in such cases are usually prolific of promises, 
and ‘the legislature was willing to await the event for the time named. 

That a nuisance of a flagrant character existed, as found by the court 
below, is not controverted. We cannot doubt that the police power of 
the State was applicable and adequate to give an effectual remedy. That 
power belonged to the States when the Federal Constitution was adopted. 
They did not surrender it, and they all have it now. It extends to the 
entire property and business within their local jurisdiction. Both are 
subject to it in all proper cases. It rests upon the fundamental principle 
that every one shall so use his own as not to wrong and injure another. 
To regulate and abate nuisances is one of its ordinary functions. The 
adjudged cases showing its exercise where corporate franchises were in- 
volved are numerous. 

In the case before us it does not appear that the factory could not be 
removed to some other place south of the designated line, where it could 
be operated, and where offal could be conveyed to it from the city by 
some other railroad, both without rightful objection. The company had 
the choice of any point within the designated limits. In that respect 
there is no restriction. 

The charter was a sufficient license until revoked; but we cannot re- 
gard it as a contract guaranteeing, in the locality originally selected, 
exemption for fifty years from the exercise of the police power of the 
State, however serious the nuisance might become in the future, by 
reason of the growth of population around it. The owners had no such 
exemption before they were incorporated, and we think the charter did 
not give it to them. 

Decree affirmed. 


Mr. Justice Fietp did not sit in this case, nor take any part in its 
decision; Mr. Justice MILLER concurred in the judgment; Mr. Justice 
Strone dissented. 
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Mr. Justice Miuutmr. I concur in the judgment of the court, but can- 
not agree to the principal argument by which it is supported in the 
opinion. As the question turns upon the existence of a contract and its 
nature, and not upon the power of the legislature to pass laws affecting 
the health and comfort of the community, a reference to them and to the 
power to repeal and modify them, where no contract is in question, is 
irrelevant. It is said that such contract as may be found in the present 
case was made subject to the police power of the legislature over the 
class of subjects to which it relates, The extent to which this is true 
depends upon the specific character of the contract and not upon the 
general doctrine. This court has repeatedly decided that a State may 
by contract bargain away her right of taxation. I have not concurred 
in that view, but it is the settled law of this court. If a State may make 
a contract on that subject which it cannot abrogate or repeal, it may, 
with far more reason, make a contract for a limited time for the removal 
of a continuing nuisance from a populous city. 

The nuisance in the case before us was the very subject-matter of the 
contract. The consideration of the contract was that the company might 
and should do certain things which affected the health and comfort of the 
community; and the State can no more impair the obligation of that 
contract than it can resume the right of taxation which it has on valid 
consideration agreed not to exercise, because in either case the wisdom 
of its legislation has become doubtful. If the good of the entire com- 
munity requires the destruction of the compang’s rights under this con- 
tract, let the entire community pay therefor, by condemning the same 
for public use. 

But I agree that contracts like this must be clearly established, and the 
powers of the legislature can only be limited by the express terms of 
the contract, or by what is necessarily implied. In the case before us, the 
company has two correlative rights in regard to the offal at the slaughter- 
houses in Chicago. One is to have within the limit of that city depots 
for receiving it, and the other is to carry it to a place in Cook County 
south of the dividing line between townships 37 and 38. The city or the 
State legislature is not forbidden by the contract to locate such depots 
within the city, where the health of the city requires; in other words, 
the company has not the choice of location within the city. So, in re- 
gard to the chemical works. The company, by its contract, is entitled 
to have them in Cook County south of the line mentioned ; but the pre- 
cise locality within that large space is a fair subject of regulation by the 
police power of the State, or of any town to which it has been delegated. 
If within the limits of Hyde Park, that town may pass such laws con- 
cerning its health and comfort as may require the company to seek an- 
other location south of the designated line, without impairing the terms 
of the contract. 

It is said that the only railroad by which the company can earry offal 
passes through Hyde Park, and that the ordinance is fatal to the use of 
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the road. But the State did not contract that the company might carry 
by railroad, still less by that road. In short, in my opinion, there is with- 
in the limits of the original designation of boundary ample space where 
the company may exercise the power granted by the contract, without 
violating the ordinances of Hyde Park, and they, as a police regulation 
of health and comfort, are therefore valid, as not infringing that contract. | 

For this reason alone, I think the decree should be affirmed. 


Mr. Justice Strona. I cannot concur in the judgment directed by the 
‘court in this case. . . . The police power of a state is no more sacred 
than its taxing power. We have held again and again that a State may 
by contract with one of its corporations bind itself not to tax the property 
of that corporation. If so, why may it not bind itself not to exercise its 
‘police power over certain employments? 


STONE vy. MISSISSIPPI. 
101 U. S. 814, 25 L. Ed. 1079 (1880). 


Error to the Supreme Court of the State of Mississippi. 

[In 1867 the Legislature of Mississippi incorporated a society for car- 
rying on a lottery under the name of ‘‘The Mississippi Agricultural, 
Edueational, and Manufacturing Aid Society.’’ The constitution of 
Mississippi adopted in 1869 provided that ‘‘the legislature shall never 
authorize any lottery; . . . nor shall any lottery heretofore authorized 
be permitted to be drawn.’’ In 1870 the Legislature declared it unlawful 
to conduct a lottery. In 1874 the Attorney General of Mississippi insti- 
tuted proceedings against Stone and other officers of the Aid Society 
alleging that they were conducting a lottery contrary to law. The lower 
court’s judgment for the State was affirmed by the Supreme Court of 
Mississippi. This writ of error was then sued out. | 


Me. Curer Justice Watts delivered the opinion of the court. 

It is now too late to contend that any contract which a state actually 
enters into when granting a charter to a private corporation is not within 
the protection of the clause in the Constitution of the United States that 
prohibits states from passing laws impairing the obligation of contracts. 
(Art. 1, sect. 10.) The doctrines of Trustees of Dartmouth College v. 
Woodward (4 Wheat. 518), announced by this court more than sixty 
years ago, have become so imbedded in the jurisprudence of the United 
States as to make them to all intents and purposes a part of the Con- 
stitution itself. In this connection, however, it is to be kept in mind 
that it is not the charter which is protected, but only any contract the 
charter may contain. If there is no contract, there is nothing in the 
grant on which the Constitution can act. Consequently, the first in- 
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quiry in this class of cases always is, whether a contract has in fact been 
entered into, and if so, what its obligations are. ‘ 

If the legislature that granted this charter had the power to bind the 
people of the state and all succeeding legislatures to allow the corpora- 
tion to continue its corporate business during the whole term of its 
authorized existence, there is no doubt about the sufficiency of the lan- 
guage employed to effect that object, although there was an evident 
purpose to conceal the vice of the transaction by the phrases that were 
used. Whether the alleged contract exists, therefore, or not, depends ~ 
on the authority of the legislature to bind the state and the people of 
the state in that way. 

All agree that the legislature cannot bargain away the police power of 
the state. ‘‘Irrevocable grants of property and franchises may be made 
if they do not impair the supreme authority to make laws for the right 
government of the state; but no legislature can curtail the power of its 
successors to make such laws as they may deem proper in matters of 
police.’’? (Metropolitan Board of Excise v. Barrie, 34 N. Y. 657; Boyd 
v. Alabama, 94 U. S. 645.) Many attempts have been made in this court 
and elsewhere to define the police power, but never with entire success. 
It is always easier to determine whether a particular case comes within 
the general scope of the power, than to give an abstract definition of the 
power itself which will be in all respects accurate. No one denies, how- 
ever, that it extends to all matters affecting the public health or the 
publie morals. (Beer Company v. Massachusetts, 97 Id. 25; Patterson 
v. Kentucky, Id. 501.) Neither can it be denied that lotteries are proper 
subjects for the exercise of this power. We are aware that formerly, 
when the sources of public revenue were fewer than now, they were used 
in some or all of the states, and even in the District of Columbia, to raise 
money for the erection of public buildings, making public improvements, 
and not unfrequently for educational and religious pyrposes. 

There is now scarcely a state in the Union where lotteries are tolerated, 
and Congress has enacted a special statute, the object of which is to close 
the mails against them. (Rev. Stat., sect. 3894; 19 Stat. 90, sect. 2.) 

The question is therefore directly presented, whether, in view of these 
facts, the legislature of a state can, by the charter of a lottery company, 
defeat the will of the people, authoritatively expressed, in relation to the 
further continuance of such business in their midst. We think it cannot. 
No legislature can bargain away the public health or the public morals. 
The people themselves cannot do it, much less their servants. The super- 
vision of both these subjects of governmental power is continuing in its 
nature, and they are to be dealt with as the special exigencies of the 
moment may require. Government is organized with a view to their 
preservation, and cannot divest itself of the power to provide for them. 
For this purpose the largest legislative discretion is allowed, and the 
discretion cannot be parted with any more than the power itself. .. 

In Trustees of Dartmouth College v. Woodward (4 Wheat. 518), it 
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was argued that the contract clause of the Constitution, if given the 
effect contended for in respect to corporate franchises, ‘‘would be an 
unprofitable and vexatious interference with the internal concerns of a 
state, would unnecessarily and unwisely embarrass its legislation, and 
render immutable those civil institutions which are established for the 
purpose of internal government, and which, to subserve those purposes, 
~ ought to vary with varying circumstances”? (p. 628); but Mr. Chief 
Justice Marshall, when he announced the opinion of the court, was care- 
ful to say (p. 629), ‘‘that the framers of the Constitution did not intend 
to restrain states in the regulation of their civil institutions, adopted for 
internal government, and that the instrument they have given us is not 
to be so construed.’’ The present case, we think, comes within this 
limitation. We have held, not, however, without strong opposition at 
times, that this clause protected a corporation in its charter exemptions 
from taxation. While taxation is in general necessary for the support 
of government, it is not part of the government itself. Government 
was not organized for the purposes of taxation, but taxation may be 
necessary for the purposes of government. As such, taxation becomes 
an incident to the exercise of the legitimate functions of government, 
but nothing more. No government dependent on taxation for support 
can bargain away its whole power of taxation, for that would be sub- 
stantially abdication. All that has been determined thus far is, that for 
a consideration it may, in the exercise of a reasonable discretion, and for 
the public good, surrender a part of its powers in this particular. 

But the power of governing is a trust committed by the people to the 
government, no part of which can be granted away. The people, in 
their sovereign capacity, have established their agencies for the preserva- 
tion of the public health and the public morals, and the protection of 
public and private rights. . These several agencies can govern according 
to their discretion, if within the scope of their general authority, while 
in power; but they cannot give away nor sell the discretion of those 
that are to come after them, in respect to matters the government of 
which, from the very nature of things, must ‘‘vary with varying cir- 
cumstances.’’ They may create corporations, and give them, so to speak, 
a limited citizenship ; but as citizens, limited in their privileges, or other- 
wise, these creatures of the government creation are subject to such 
rules and regulations as may from time to time be ordained and estab- 
lished for the preservation of health and morality. 

The contracts which the Constitution protects are those that relate to 
property rights, not governmental. It is not always easy to tell on which 
side of the line which separates governmental from property rights a par- 
ticular case is to be put; but in respect to lotteries there can be no diffi- 
culty. They are not, in the legal acceptation of the term, mala 1m se, but, 
as we have just seen, may properly be made mala prohibita. They are a 
species of gambling, and wrong in their influences. They disturb the 
checks and balances of a well-ordered community. Society built on such 
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a toundation would almost of necessity bring forth a population of 
speculators and gamblers, living on the expectation of what, “‘by the 
casting of lots, or by lot, chance, or otherwise,’’ might be ‘‘awarded’”’ 
to them from the accumulations of others. Certainly the right to sup- 
press them is governmental, to be exercised at all times by those in 
power, at their discretion. Any one, therefore, who accepts a lottery 
charter does so with the implied understanding that the people, in their 
sovereign capacity, and through their properly constituted agencies, 
may resume it at any time when the public good shall require, whether 
it be paid for or not. All that one can get by such a charter is a suspen- 
sion of certain governmental rights in his favor, subject to withdrawal 
at will. He has in legal effect nothing more than a license to enjoy the 
privilege on the terms named for the specified time, unless it be sooner 
abrogated by the sovereign power of the state. It is a permit, good as 
against existing laws, but subject to future legislative and constitutional 
control or withdrawal. 

On the whole, we find no error in the record. 

Judgment affirmed. 


Note.—The principle laid down in the instant case was reaffirmed and “extended 
still further in Butchers’ Union Slaughter House Co. v. Crescent City Slaughter 
House Co., 111 U. S. 746, 4S. Ct. 657, 28 L. Ed. 585 (1883), involving a grant in 
1869 of a monopoly to a company (see Slaughter-House Cases, ante, p. 584) which 
was later withdrawn.under the provisions of a new Constitution of 1879. The Court, 
upholding the right of the State to abolish the monopoly, observed that the preserva- 
tion of the public health and the public morals was ‘‘so necessary to the best inter- 
ests of social organization that a wise policy forbids the legislative body to devest 
itself of the power to enact laws for the preservation of héalth and the repression 
of crime.’’? In a concurring opinion Justice Bradley observed: 


Monopolies are, the bane of our body politic at the present day. 
If, by legislative enactment, they can be carried into the common avocations 
and callings of life, so as to cut off the right of the citizen to choose his avoea- 
tion, the right to earn his bread by the trade he has learned: and if there 
is no constitutional means of putting a check to such enormity, I can only 
say that it is time the Constitution was still further amended. 


ILLINOIS CENTRAL RAILROAD CO. v. ILLINOIS: 
146 U. S. 387, 13 S. Ct. 110, 36 L. Ed. 1018 (1882). 


Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

[In 1869 the Legislature of Illinois granted in fee to the Illinois 
Central Railroad Company, its successors and assigns, all the State’s 
right and title to about one thousand acres of submerged land under 
Lake Michigan along the harbor front of Chicago. The grant included 
all the land under the waters of the outer harbor and adjoining sub- 
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merged lands which will probably be hereafter included in the harbor. 
The area ceded was as large as that included in all the merchandise 
docks along the Thames in London, much larger than the area of the 
docks and basins in Liverpool and about twice the area of the port of 
Marseilles. In 1873 the Legislature repéaled the grant. In 1883 the 
railway filed bills in equity for the determination of the respective rights 
of the parties in the submerged lands. The Cireuit Court having sus- 
tained the act of 1873, the railway appealed. ] 


Mr. Justice Fi1evp delivered the opinion of the court. 

The act, if valid and operative to the extent claimed, placed under 
the control of the railroad company nearly the whole of the submerged 
lands of the harbor, subject only to the limitations that it should not 
authorize obstructions to the harbor or impair the public right of navi- 
gation, or exclude the legislature from regulating the rates of wharfage 
or dockage to be charged.. With these limitations the act put it in 
the power of the company to delay indefinitely the improvement of the 
harbor, or to construct as many docks, piers and wharves and other 
works as it might choose, and at such positions in the harbor as might 
suit its purposes, and permit any kind of business to be conducted 
thereon, and to lease them out on its own terms, for indefinite periods. 
The inhibition against the technical transfer of the fee of any portion 
of the submerged lands was of little consequence when it could make a 
lease for any period and renew it at its pleasure. 

The question, therefore, to be considered is whether the legislature 
was competent to thus deprive the State of its ownership of the sub- 
merged lands in the harbor of Chicago, and of the consequent control 
of its waters; or, in other words, whether the railroad corporation can 
hold the iands and control the waters by the grant, against any future 
exercise of power over them by the State. 

That the State holds the title to the lands under the navigable waters 
of Lake Michigan, within its limit, in the same manner that the State 
holds title to soils under tide-water, by the common law, we have already 
shown, and that title necessarily carries with it control over the waters 
above them whenever the lands are subjected to use. But it is a title 
different in character from that which the State holds in lands intended 
for sale. It is different from the title which the United States holds in 
the public lands which are open to pre-emption and sale. It is a title 
held in trust for the people of the State that they may enjoy the naviga- 
tion of the waters, carry on commerce over them, and have liberty of 
fishing therein freed from the obstruction or interference of private 
parties. The interest of the people in the navigation of the waters and 
in commerce over them may be improved in many instances by the 
erection of wharves, docks and piers therein, for which purpose the 
State may grant parcels of the submerged lands; and, so long as their 
disposition is made for such purpose, no valid objections can be made 
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to the grants. It is grants of parcels of lands under navigable waters, 
that may afford foundation for wharves, piers, docks and other struc- 
tures in aid of commerce, and grants of parcels which, being occupied, 
do not substantially impair the public interest in the lands and waters 
remaining, that are chiefly considered and sustained in the adjudged 
cases as a valid exercise of legislative power consistently with the 
trust to the public upon which such lands are held by the State. But 
that is a very different doctrine from the one which would sanction the 
abdication of the general control of the State over lands under the 
navigable waters of an entire harbor or bay, or of a sea or Jake. Such 
abdication is not consistent with the exercise of that trust which requires 
the government of the State to preserve such waters for the use of the 
public. The trust devolving upon the State for the public, and which 
can only be discharged by the management and control of property in 
which the public has an interest, cannot be relinquished by a transfer 
of the property. The control of the State for the purposes of the trust 
can never be lost, except as to such parcels as are used in promoting the 
interests of the public therein, or can be disposed of without any sub- 
stantial impairment of the public interest in the lands and waters re- 
maining. 

Any grant of the kind is necessarily revocable, and the exercisé of 
the trust by which the property was held by the State can be resumed_at 
any time. Undoubtedly there may be expenses incurred in improve- 
ments made under such a grant which the State ought to pay; but, be 
that as it may, the power -to resume the trust whenever the State judges 
best is, we think, incontrovertible. The position advanced by the rail- 
road company in support of its claim to the ownership of the sub- 
merged lands and the right to the erection of wharves, piers and docks 
at its pleasure, or for its business in the harbor of Chicago, would place 
every harbor in the country at the mercy of a majority of the legis- 
lature of the State in which the harbor is situated. 

We cannot, it is true, cite any authority where a grant of this kind 
has been held invalid, for we believe that no instance exists where the 
harbor of a great city and its commerce have been allowed to pass into 
the control of any private corporation. But the decisions are numerous 
which declare that such property is held by the State, by virtue of its 
sovereignty, in trust for the public. The ownership of the navigable 
waters of the harbor and of the lands under them is a subject of publie 
concern to the whole people of the State. The trust with which they 
are held, therefore, is governmental and cannot be alienated, except 
in those instances mentioned of parcels used in the improvement of the 
interest thus held, or when parcels can be disposed of without detriment 
to the public interest in the lands and waters remaining. . 

We held, therefore, that. any attempted cession of the eee and 
control of the State in and over the submerged lands in Lake Michigan, 
by the act of April 16, 1869, was inoperative to affect, modify or in any 
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respect to control the sovereignty and dominion of the State over the 
lands, or its ownership thereof, and that any such attempted operation 
of the act was annulled by the repealing act of April 15, 1873, which to 
that extent was valid and effective. There can be no irrepealable con- 
tract in a conveyance of property by a grantor in disregard of a public 
trust, under which he was bound to hold and manage it. . . . 

Except as modified in the particulars mentioned, the decree . . . 
must be affirmed. . . . : 


Mr. Justice SHIRAS, with whom concurred Mr. Justice Gray and Mr. 
JusTICH BROWN, dissenting. . . 


THE Curer Justice [FULLER], having been of counsel in the court be- 
low, and Mr. Justice Buarcurorp, being a stockholder in the Illinois 
Central Railroad Company, did not take any part in the consideration or 
decision of these cases. 


Nors.—In Pennsylvania Hospital v. Philadelphia, 245 U. 8. 20, 38 S. Ct. 35, 62 
L. Ed. 124 (1917), upholding the right of the State, by resort to eminent domain, 
to open a street through the grounds of the hospital in spite of an earlier law 
contracting to refrain from doing so, the Court spoke as follows: P 


There can be now, in view of the many decisions of this court on the subject, 
no room for challenging the general proposition that the States cannot by 
virtue of the contract clause be held to have divested themselves by contract of 
the right to exert their governmental authority in matters which from their 
very nature so concern that authority that to restrain its exercise by contract 
would be a renunciation of power to legislate for the preservation of society or 
to secure the performance of essential governmental duties. 


A recent case, illustrating the principle applied in the Charles River case, but 
showing the right of the State to intervene on behalf of the general public, is 
Larson v. South Dakota, 278 U. S. 429, 49 S. Ct. 196, 73 L. Ed. 441 (1929), in 
which a law authorizing the granting of a license to operate a ferry across a stream 
and forbidding the issuance of licenses for other ferries across the same stream 
within two miles was held not to prohibit the construction by the State of a bridge 
across the stream within two miles of the ferry. ' 


8. ConTRAcCi SETWEEN CITIZENS 


STURGES v. CROWNINSHIELD. 
4 Wheat. 122, 4 L. Ed. 529 (1819). 


Certificate from the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action of assumpsit brought [by Sturges] in the Circuit 
Court of Massachusetts, against the defendant [Crowninshield], as the 
maker of two promissory notes, both dated at New York, on the 22d of 
March, 1811, for the sum of $771.86 each, and payable to the plaintiff, 
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one on the Ist of August, and the other on the 15th of August, 1811. 
The defendant pleaded his discharge under ‘‘an act for the benefit of in- 
solvent debtors and their creditors,’’ passed by the legislature of: New 
York, the 3d day of April, 1811. After stating the provisions of the 
said act, the defendant’s plea averred his compliance with them, and 
that he was discharged, and a certificate given to him, the 15th day of 
February, 1812. To this plea, there was a general demurrer and joinder. 
At the October term of the circuit court, 1817, the cause came on to 
be argued and heard on the said demurrer, and the following questions 
arose, to wit: : 

3. Whether the act aforesaid is an act or law impairing the obliga- 
tion of contracts, within the meaning of the constitution of the United 
States 

The judges of the circuit court were opposed in opinion thereupon ; 
and upon motion of the plaintiff’s counsel, the questions were certified 
to the supreme court, for their final decision. 


' Marsuatu, Cu. J., delivered the opinion of the court. 

We proceed to the great question on which the cause must depend. 
Does the law of New York, which is pleaded in this case, impair the 
obligation of contracts, within the meaning of the constitution of the 
United States? This act liberates the person of the debtor, and dis- 
charges him from all liability for any debt previously contracted, on 
his surrendering his property in the manner it prescribes. 

In discussing the question, whether a state is prohibited from passing 
such a law as this, our first inquiry is into the meaning of words in 
common use—what is the obligation of a contract? and what will im- 
pair it? It would seem difficult to substitute words which are more 
intelligible, or less liable to misconstruction, than those which are to 
be explained. A contract is an agreement, in which a party under- 
takes to do, or not to do, a particular thing. The law binds him to 
perform his undertaking, and this is, of course, the obligation of his 
contract. In the ease at bar, the defendant has given his promissory 
note to pay the plaintiff a sum of money on or before a certain day. 
The contract binds him to pay that money on that day; and this is 
its obligation. Any law which releases a part of this obligation, must, 
in the literal sense of the word, impair it. Much more must a law im- 
pair it, which makes it totally invalid, and entirely discharges it. 

The words of the constitution, then, are express, and incapable of 
being misunderstood. They admit of no variety of construction, and 
are acknowledged to apply to that species of contract, an engagement 
between man and man for the payment of money, which has been en- 
tered into by these parties. Yet the opinion, that this law is not within 
the prohibition of the constitution has been entertained by those who 
are entitled to great respect, and has been supported by arguments 
which deserve to be seriously considered. It has been contended, that 
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as a contract can only bind a man to pay to the full extent of his prop- 
erty, it is an implied condition that he may be discharged on surrender- 
ing the whole of it. But it is not true, that the parties have in view 
only the property in possession when the contract is formed, or that 
its obligation does not extend to future acquisitions. Industry, talents 
and integrity constitute a fund which is as confidently trusted as prop- 
erty itself. Future acquisitions are, therefore, liable for contracts; and 
to release them from this liability impairs their obligation. 

It has been argued, that the states are not prohibited from passing 
bankrupt laws, and that the essential principle of such laws is to dis- 
charge the bankrupt from all past obligations; that the states have 
been in the constant practice of passing insolvent laws, such as that 
of New York, and if the framers of the constitution had intended to 
deprive them of this power, insolvent laws would have been mentioned 
in the prohibition; that the prevailing evil of the times, which produced 
this clause in the constitution, was the practice of emitting paper money, 
of making property which was useless to the creditor a discharge of his 
debt, and of changing the time of payment, by authorizing distant in- 
stallments. Laws of this description, not insolvent laws, constituted, 
it is said, the mischief to be remedied; and laws of this deseription, not 
insolvent laws, are within the true spirit of the prohibition. 

The constitution does not grant to the states the power of passing 
bankrupt laws, or any other power; but finds them in possession of it, 
and may either prohibit its future exercise entirely, or restrain it so far 
as national policy may require. It has so far restrained it, as to pro- 
hibit the passage of any law impairing the obligation of contracts. Al- 
though, then, the states may, until that power shall be exercised by 
congress, pass laws concerning bankrupts; yet they cannot constitution- 
ally introduce into such laws a clause which discharges the obligations 
the bankrupt has entered into. It is not admitted, that, without this 
principle, an act cannot be a bankrupt law; and if it were, that admis- 
sion would not change the constitution, nor exempt such acts from its 
prohibitions.. 

The argument drawn from the omission in the constitution to pro- 
hibit the states from passing insolvent laws, admits of several satisfac- 
tory answers. It was not necessary, nor would it have been safe, had 
it even been the intention of the framers of the constitution to prohibit 
the passage of all insolvent laws, to enumerate particular subjects to 
which the principle they intended to establish should apply. The prin- 
ciple was the inviolability of contracts; this principle was to be protected 
in whatsoever form it might be assailed. To what purpose enumerate 
the particular modes of violation which should be forbidden, when it 
was intended to forbid all? Had an enumeration of all the laws which 
might violate contracts been attempted, the provision must have been 
less complete, and involved in more perplexity than it now is. The 
plain and simple declaration, that no state shall pass any law impairing 
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the obligations of contracts, includes insolvent laws and all other laws, 
so far as they infringe the principle the convention intended to hold 
sacred, and no further. 

But a still more satisfactory answer to this argument is, that the con- 
vention did not intend to prohibit the passage of all insolvent laws. To 
punish honest insolvency, by imprisonment for life, and to make this a 
constitutional principle, would be an excess of inhumanity, which will 
not readily be imputed to the illustrious patriots who framed our con- 
stitution, nor to the people who adopted it. The distinction between 
the obligation of a contract, and the remedy given by the legislature to 
enforce that obligation, has been taken at the bar, and exists in the na- 
ture of things. Without impairing the obligation of the contract, the 
remedy may certainly be modified as the wisdom of the nation shall 
direct. Confinement of the debtor may be a punishment for not per- 
forming his contract, or may be allowed as a means of inducing him to 
perform it. But the state may refuse to inflict this punishment, or may 
withhold this means, and leave the contract in full force. Imprison- 
ment is no part of the contract, and simply to release the prisoner, does 
not impair its obligation. 

The fair, and we think, the necessary construction of the sentence 
[‘‘No State shall pass any law impairing the obligation of contracts’’] 
requires, that we should give these words their full and obvious meaning. 
A general dissatisfaction with that lax system of legislation which fol- 
lowed the war of our revolution undoubtedly directed the mind of the 
convention to this subject. It is probable, that laws such as those which © 
have been stated in argument, produced the loudest complaints, were 
most immediately felt. The attention of the convention, therefore, was 
particularly directed to paper money, and to acts which enabled the 
debtor to discharge his debt, otherwise than was stipulated in the con- 
tract. Had nothing more been intended, nothing more would have been 
expressed. But, in the opinion of the convention, much more remained 
to be done. The same mischief might be effected by other means. To 
restore public confidence completely, it was necessary, not only to pro- 
hibit the use of particular means by which it might be effected, but to 
prohibit the use of any means by which the same mischief might be pro- 
duced. The convention appears to have intended to establish a great 
principle, that contracts should be inviolable. The constitution, there- 
fore, declares, that no state shall pass ‘‘any law impairing the obliga- 
tion of contracts.”’ 

If, as we think, it must be admitted, that this intention might actuate 
the convention; that it is not only consistent with, but is apparently 
manifested by, all that part of the section which respects this subject; 
that the words used are well adapted to the expression of it; that vio- 
lence would be done to their plain meaning, by understanding. them in 
a more limited sense; those rules of construction, which have been con- 
secrated by the wisdom of ages, compel us to say, that these words pro- 
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hibit the passage of any law discharging a contract, without perform- 
ance. 

By way of analogy, the statutes of limitations, and against usury, 
have been referred to in argument; and it has been supposed, that the 
construction of the constitution, which this opinion maintains, would 
apply to them also, and must, therefore, be too extensive to be correct. 
We do not think so. Statutes of limitations relate to the remedies which 
are furnished in the courts. They rather establish, that certain cir- 
cumstances shall amount to evidence that a contract has been performed, 
than dispense with its performance. If, in a state where six years may 
be pleaded in bar to an action of assumpsit, a law should pass declaring 
that contracts already in existence, not barred by the statute, should 
be construed to be within it, there could be little doubt of its unconsti- 
tutionality. 

So, with respect to the laws against usury. If the law be, that no 
person shall take more than six per centum per annum for the use of 
money, and that, if more be reserved, the contract shall be void, a con- 
tract made thereafter reserving seven per cent., would have no obligation, 
in its commencement; but if a law should declare that contracts already 
entered into, and reserving the legal interest, should be usurious and 
void, either in the whole or in part, it would impair the obligation of 
the contract, and would be clearly unconstitutional. 

This opinion is confined to the case actually under consideration. It 
is confined to a case in which a creditor sues in a court, the proceedings 
of which, the legislature, whose act is pleaded, had not a right to con- 
trol, and, to a case where the ereditor had not proceeded to execution 
against the body of his debtor, within the state whose law attempts to 
absolve a confined insolvent debtor from his obligation. When such 
a case arises, it will be considered. : 

CerTiFicaTEe. . . . This court is of opinion, that . . . a state 
has authority to pass a bankrupt law, provided such law does not im- 
pair the obligation of contracts, within the meaning of the constitution, 
and provided there be no act of congress im force to establish a uniform 
system of bankruptcy, conflicting with such law. This court is further 
of opinion, that the act of New York, which is pleaded in this case, so 
far as it attempts to discharge the contract on which this suit was in- 
stituted, is a law tmpatring the obligation of contracts within the mean- 
ing of the constitution of the Umted States, and that the plea of the 
defendant is not a good and sufficient bar of the plaintiff’s action. 


Nore.—The confusion in the business community caused by this decision was 
widespread. Debtors who had been discharged by state insolvent laws and who had 
since acquired property found themselves faced with writs of attachment for the 
payment of their old debts; and while the decision ‘was limited to insolvent laws 
which discharged debts incurred prior to the law, there appears to have been some 
doubt as to debts incurred subsequent to an insolvency law. This last point was 
settled when the Court, in Ogden v. Saunders, 12 Wheat. 213, 6 L. Ed. 606 (1827) ' 
held that a New York insolvency law might discharge a debtor from liability under 
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a contract entered into after the passage of the law. Chief Justice Marshall ren- 
dered in this case his only dissent, holding that the doctrine of the majority con- 
strued the contract clause of the Constitution as ‘‘inoperative’’ and ‘‘unmeaning.’ 
It was not until 1841 that Congress enacted the first National Bankruptcy Act. 
Since that time state insolvency laws have been suspended to the extent that they 
conflict with the federal law. 

In Bronson v. Kinzie, 1 How. 311, 11 L. Ed. 143 (1843), in a case involving one 
of a number of state laws seeking to give relief to debtors after the panic of 1837, 
where Illinois had extended the mortgagor’s equity of redemption to a period of 
twelve months and had provided that no sale should take place unless two-thirds 
of the appraised value were bid for the property, the Court held that the law 
affected not merely the remedy of the mortgagee but his rights, and therefore im- 
paired the obligation of the contract. ‘‘What belongs merely to the remedy,’’ said _ 
Chief Justice Taney, ‘‘may be altered according to the will of the State, provided 
the alteration does not impair the obligation of the contract. But if that effect 
is produced, it is immaterial whether it is done by acting on the remedy or directly 
on the contract itself. In either case it is prohibited by the Constitution.’’? The 
decision caused bitter criticism in the Middle West, where conditions were not unlike 
those existing in the more recent depression years of 1929-1932. 


HOME BUILDING & LOAN ASSOCIATION vy. BLAISDELL. 
290 U. S. 398, 54 S. Ct. 231, 78 L. Ed. 413 (1934). 


Mr. Cuier Justice HuGuHEs delivered the opinion of the court. 

Appellant [Home Building & Loan Association] contests the validity 
of chapter 339 of the Laws of Minnesota of 1938, p. 514, approved 
April 18, 1933, called the Minnesota Mortgage Moratorium Law, as 
being repugnant to the contract clause (article 1, §10) and the due 
process and equal protection clauses of the Fourteenth Amendment of 
the Federal Constitution. The statute was sustained by the Supreme 
Court of Minnesota, and the case comes here on appeal. 

The act provides that, during the emergency declared to exist, relief 
may be had through authorized judicial proceedings with respect to 
foreclosures of mortgages, and execution sales, of real estate; that sales 
may be postponed and periods of redemption may be extended. The 
act does not apply to mortgages subsequently made nor to those made 
previously which shall be extended for a period ending more than a 
year after the passage of the act (part 1, §8). . . . The act is 
to remain in effect ‘‘only during the continuance of the emergency and 
in no evént beyond May 1, 1935.’’ 

The act declares that the various provisions for relief are severable ; 
that each is to stand on its own footing with respect to validity. Part 
1, § 9. We are here concerned with the provisions of part 1, § 4, author- 
ine the district court of the county to extend the period of redemption 
from foreclosure sales ‘‘for such additional time as the court may deem 
just and equitable,’’ subject to the above-described limitation. The 
extension is to be made upon application to the court, on notice, for 
an order determining the reasonable value of the income on the prop- 
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erty involved in the sale, or, if it has no income, then the reasonable 
rental value of the property, and directing the mortgagor “‘to pay all 
or a reasonable part of such income or rental value, in or toward the 
payment of taxes, insurance, interest, mortgage . . . indebtedness 
at such times and in such manner’’ as shall be determined by the court. 


Invoking the relevant provision of the statute, appellees [J. H. Blais- 
dell and wife] applied to the district court of Hennepin county for an 
order extending the period of redemption from a foreclosure sale. Their 
petition stated that they owned a lot in Minneapolis which they had 
mortgaged to appellant; that the mortgage contained a valid power 
of sale by advertisement, and that by reason of their default the mort- 
gage had been foreclosed and sold to appellant on May 2, 1932, for 
$3,700.98; that appellant was the holder of the sheriff’s certificate of 
sale; that, because of the economic depression, appellees had been unable 
to obtain a new loan or to redeem, and that, unless the period of re- 
demption were extended, the property would be irretrievably lost; and 
that the reasonable value of the property greatly exceeded the amount 
due on the mortgage, including all liens, costs, and expenses. 

The court found that the time to redeem would expire on 
May 2, 1933, under the laws of the state as they were in effect when 
the mortgage was made and when it was foreclosed ; that the reasonable 
value of the income on the property, and the reasonable rental value, 
was $40 a month; that the bid made by appellant on the foreclosure 
sale, and the purchase price, were the full amount of the mortgage in- 
debtedness, and that there was no deficiency after the sale; that the 
reasonable present market value of the premises was $6,000; and that the 
total amount of the purehase price, with taxes and insurance premiums 
subsequently paid by appellant, but exclusive of interest from the date 
of sale, was $4,056.39. The court also found that the property was 
situated in the closely built-up portions of Minneapolis; that it had 
been improved by a two-car garage, together with a building two stories 
in height which was divided into fourteen rooms; that the appellees, 
husband and wife, occupied the premises as their homestead, occupy- 
ing three rooms and offering the remaining rooms for rental to others. 

The court entered its judgment extending the period of redemption 
to May 1, 1935, subject to the condition that the appellees should pay 
to the appellant $40 a month through the extended period from May 2, 
1933; that is, that in each of the months of August, September, and 
October, 1933, the payments should be $80, in two installments, and 
thereafter $40 a month, all these amounts to go to the payment of taxes, 
insurance, interest, and mortgage indebtedness. It is this judgment, 
sustained by the Supreme Court of the state on the authority of its 
former opinion, which is here under review. 249 N. W, 893. ‘ 

The state court upheld the statute as an emergency measure. Al-. 
though conceding that the obligations of the mortgage contract were 
impaired, the court decided that what it thus described as an impair- 
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ment was, notwithstanding the contract clause of the Federal Consti- 
tution, within the police power of the state as that power was ealled 
into exercise by the public economic emergency which the Legislature 
had found to exist. Attention is thus directed to the preamble and 
first section of the statute which described the existing emergency in 
terms that were deemed to justify the temporary relief which the stat- 
ute affords. The state court, declaring that it could not say that this 
legislative finding was without basis, supplemented that finding by 
its own statement of conditions of which it took judicial notice. The 
court said: 

“‘In addition to the weight to be given the determination of the 
Legislature that an economic emergency exists which demands relief, 
the court must take notice of other considerations. The members of 
the Legislature come from every community of the state and from all 
the walks of life. They are familiar with conditions generally in every 
calling, occupation, profession, and business in the state. Not only 
they, but the courts must be guided by what is common knowledge. 
It is common knowledge that in the last few years land values have 
shrunk enormously. Loans made a few years ago upon the basis of 
the then going values cannot possibly be replaced on the basis of present 
values. We all know that when this law was enacted the large financial 
companies, which had made it their business to invest in mortgages, had 
ceased to do so. No bank would directly or indirectly loan on real 
estate mortgages. Life insurance companies, large investors on such 
mortgages, had even declared a moratorium as to the loan provisions 
‘of their policy contracts. The President had closed banks temporarily. 
The Congress, in addition to many extraordinary measures looking to 
the relief of the economic emergency, had passed an act to supply funds 
whereby mortgagors may be able within:a reasonable time to refinarice 
their mortgages or redeem from sales where the redemption has not 
expired. With this knowledge the court cannot well hold that the Legis- 
lature had no basis in fact for the conclusion that an economic emer- 
gency existed which called for the exercise of the police power to grant 
relief.’’ : 

We approach the questions thus presented upon the assumption made 
below, as required by the law of the state, that the mortgage contained 
a valid power of sale to be exercised in case of default; that this power 
was validly exercised ; that under the law then applicable the period of 
redemption from the sale was one year, and that it has been extended 
by the judgment of the court over the opposition of the mortgagee- 
purchaser ; and that, during the period thus extended, and unless the 
order for extension is modified, the mortgagee-purchaser will be un- 
able to obtain possession, or to obtain or convey title in fee, as he would 
have been able to do had the statute not been enacted. The statute 
does not impair the integrity of the mortgage indebtedness. The obli- 
gation for interest remains. The statute does not affect the validity 
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of the sale or the right of a mortgagee-purchaser to title in fee, or 
his right to obtain a deficiency judgment, if the mortgagor fails to re- 
deem within the prescribed period. Aside from the extension of time, 
the other conditions of redemption are unaltered. While the mortgagor 
remains in possession, he must pay the rental value as that value has 
been determined, upon notice and hearing, by the court. The rental 
value so paid is devoted to the carrying of the property by the applica- 
tion of the required payments to taxes, insurance, and interest on the 
mortgage indebtedness. While the mortgagee-purchaser is debarred 
from actual possession, he has, so far as rental value is concerned, the 
equivalent of possession during the extended period. 

In determining whether the provision for this temporary and con- 
ditional relief exceeds the power of the state by reason of the clause 
of the Federal Constitution prohibiting impairment of the obligations 
of contracts, we must consider the relation of emergency to constitu- 
tional power, the historical setting of the contract clause, the develop- 
ment of the jurisprudence of this Court in the construction of that 
clause, and the principles of construction which we may consider to 
be established. 

Emergency does not create power. Emergency does not increase 
granted power or remove or diminish the restrictions imposed upon 
power granted or reserved. The Constitution was adopted in a period of - 
grave emergency. Its grants of power to the federal government and 
its limitations of the power of the States were determined in the light 
of emergency, and they are not altered by emergency. What power 
was thus granted and what limitations were thus imposed are questions 
which have always been, and always will be, the subject of close exam- 
ination under our constitutional system. 

While emergency does not create power, emergency may furnish the 
occasion for the exercise of power. ‘‘Although an emergency may not 
eall into life a power which has never lived, nevertheless emergency 
may afford a reason for the exertion of a living power already enjoyed.”’ 
Wilson v. New, 243 U. S. 332, 348. The constitutional question pre- 
sented in the light of an emergency is whether the power possessed 
embraces the particular exercise of it in response to particular econdi- 
tions. Thus, the war power of the federal government is not created 
by the emergency of war, but it is a power given to meet that emergency. 
It is a power to wage war successfully, and thus it permits the harness- 
ing of the entire energies of the people in a supreme co-operative effort 
to preserve the nation. But even the war power does not remove con- 
stitutional limitations safeguarding essential liberties. When the pro- 
visions of the Constitution, in grant or restriction, are specific, so par- 
ticularized as not to admit of construction, no question is presented. 
Thus, emergency would not permit a state to have more than two Sena- 
tors in the Congress, or permit the election of President by a general 
popular vote without regard to the number of electors to which the 
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States are respectively entitled, or permit the States to ‘‘coin money’’ 
or to ‘‘make anything but gold and silver coin a tender in payment of 
debts.’’? But, where constitutional grants and limitations of power are 
set forth in general clauses, which afford a broad outline, the process 
of construction is essential to fill in the details. That is true of the 
contract clause. ; 

In the construction of the contract clause, the debates in the Con- 
stitutional Convention are of little aid. But the reasons which led to 
the adoption of that clause, and of the other prohibitions of section 10 
of article 1, are not left in doubt, and have frequently been described 
with eloquent emphasis. The widespread distress following the revo- 
lutionary period and the plight of debtors had called forth in the States 
an ignoble array of legislative schemes for the defeat of creditors and 
the invasion of contractual obligations. Legislative interferences had 
been so numerous and extreme that the confidence essential to pros- 
perous trade had been undermined and the utter destruction of credit 
was threatened. , ; 

But full recognition of the occasion and general purpose of the clause 
does not suffice to fix its precise scope. Nor does an examination of the 
details of prior legislation in the States yield criteria which can be con- 
sidered controlling. To ascertain the scope of the constitutional pro- 
hibition, we examine the course of judicial decisions in its application. 
These put it beyond question that the prohibition is not an absolute 
one and is not to be read with literal exactness like a mathematical 
Lopmpylas ree me 

The inescapable problems of construction have been: What is a con- 
tract? What are the obligations of contracts? What constitutes im- 
pairment of these obligations? What residuum of power is there still 
in the States, in relation to the operation of contracts, to protect the 
vital interests of the community? Questions of this character, ‘‘of no 
small nicety and intricacy, have vexed the legislative halls, as well as 
the judicial tribunals, with an uncounted variety and frequency of 
litigation and speculation.’’ Story on the Constitution, § 1375. 

The obligation of a contract is the law which binds the parties to 
perform their agreement. Sturges v. Crowninshield, 4 Wheat. 122, 
197; Story, op. cit., § 1378. This Court has said that ‘‘the laws which 
subsist at the time and place of the making of a contract, and where it 
is to be performed, enter into and form a part of it, as if they were 
expressly referred to or incorporated in its terms. This principle 
embraces alike those which affect its validity, construction, discharge, 
and enforcement. . . . Nothing can be more material to the obliga- 
tion than the means of enforcement. . . . The ideas of validity 
and remedy are inseparable, and both are parts of the obligation, which 
is guaranteed by the Constitution against invasion.’? Von Hoffman 
-v. City of Quincey, 4 Wall. 535, 550, 552. See, aiso, Walker v: White- 
head, 16 Wall. 314, 317. But this broad language cannot be taken with- 
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out qualification. Chief Justice Marshall pointed out the distinction 
between obligation and remedy. Sturges v. Crowninshield, supra, 4 
Wheat. 200. Said he: ‘‘The distinction between the obligation of a con- 
tract, and the remedy given by the legislature to enforce that obliga- 
tion, has been taken at the bar, and exists in the nature of things. 
Without impairing the obligation of the contract, the remedy may cer- 
tainly be modified as the wisdom: of the nation shall direct.’’ And in 
Von Hoffman v. City of Quincy, supra, 4 Wall. 553, 554, the general 
statement above quoted was limited by the further observation that 
‘it is competent for the States to change the form of the remedy, 
or to modify it otherwise, as they may see fit, provided no substantial 
right secured by the contract is thereby impaired. No attempt has 
been made to fix definitely the line between alttrations of the remedy, 
which are to be deemed legitimate, and those which, under the 
form of modifying the remedy, impair substantial rights. Every 
case must be determined upon its own, circumstanees.’’ And 
Chief Justice Waite, quoting this language in Antoni v. Greenhow, 107 
U. S. 769, 775, added: ‘‘In all such cases the question becomes, there- 
fore, one of reasonableness, and of that the legislature is primarily 
the judge.’’ 

[The Court here surveys other cases raising the question of what 
constitutes impairment of a contract. | - 

None of these cases, and we have cited those upon which appellant 
chiefly relies, is directly applicable to the question now before us in 
view of the conditions with which the Minnesota statute seeks to -safe- 
guard the interests of the mortgagee-purchaser during the extended 
period. And broad expressions contained in some of these opinions 
went beyond the requirements of the decision, and are not controlling. 
Cohens v. Virginia, 6 Wheat. 264, 399. 

Not only is the constitutional provision qualified by the measure of 
control which the state retains over remedial processes, but the state 
also continues to possess authority to safeguard the vital interests of 
its people. It does not matter that legislation appropriate to that end 
‘thas the result of modifying or abrogating contracts already in effect.’’ 
Stephenson v. Binford, 287 U. S. 251, 276. Not only are existing laws 
read into contracts in order to fix obligations as between the parties, 
but the reservation of essential attributes of Sovereign power is also 
read into contracts as a postulate of the legal order. The policy of 
protecting contracts against impairment presupposes the maintenance 
of a government by virtue of which contractual relations are worth 
while,—a government which retains adequate authority to secure the 
peace and good order of society. This principle of harmonizing the 
constitutional prohibition with the necessary residuum of state power 
has had progressive recognition in the decisions of this Court. 

While the charters of private corporations constitute contracts, a 
grant of exclusive privilege is not to be implied as against the state. 
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Charles River Bridge v. Warren Bridge, 11 Pet. 420. And all contracts 
are subject to the right of eminent domain. West River Bridge v. Dix: 
6 How. 507. The reservation of this necessary authority of the state 
is deemed to be a part of the contract. In the case last cited, the Court 
answered the forcible challenge of the state’s power by the following 
statement of the controlling principle, a statement reiterated by this 
Court speaking through Mr. Justice Brewer, nearly fifty years later, 
in Long Island Water. Supply Co. v. Brooklyn, 166 U. S. 685, 692: 
“‘But into all contracts, whether made between states and individuals 
or between individuals only, there enter conditions which arise, not 
out of the literal terms of the contract itself. They are superinduced 
by the pre-existing and higher authority of the laws of nature, of na- 
tions, or of the commuhity to which the parties belong. They are al- 
ways presumed, and must be presumed, to be known and recognized 
by all, are binding upon all, and need never, therefore, be carried into 
express stipulation, for this could add nothing to their force. Every 
contract is made in subordination to them, and must yield to their 
control, as conditions inherent and paramount, wherever a necessity 
for their execution shall occur.’’ 

; The Legislature cannot ‘‘bargain away the public health or the 
public morals.’’ Thus the constitutional provision against the impair- 
ment of contracts was held not to be violated by an amendment of the 
state Constitution which put an end to a lottery theretofore author- 
ized by the Legislature. Stone v. Mississippi, 101 U.S. 814, 819. 

A similar rule has been applied to the control by the state of the sale 
of intoxicating liquors. Boston Beer Company v. Massachusetts, 97 
U. S. 25, 32, 33. See Mugler v. Kansas, 123 U. S. 623, 664, 665. The 
states retain adequate power to protect the public health against the 
maintenance of nuisances despite insistence upon existing contracts. 
Northwestern Fertilizing Company v. Hyde Park, 97 U. S. 659, 667; 
Butchers’ Union Company v. Crescent City Company, 111 U. S. 746, 
750. Legislation to protect the public safety comes within the same 
category of reserved power. Chicago, B. & Q. R. R. Co. v. Nebraska, 
170 U. S. 57, 70, 74; Texas & N. O- R. R. Co. v. Miller, 221 U.S. 408, 
414; Atlantic Coast Line R. R. Co. v. Goldsboro, 232 U. S. 548, 558. 
This principle has had recent and noteworthy application to the reg- 
ulation of the use of public highways by common earriers and ‘‘con- 
tract carriers,’’ where the assertion of interference with existing con- 
tract rights has been without avail. Sproles v. Binford, 286 U. S. 
374, 390, 391; Stephenson v. Binford, supra. 

The economic interests of the state may justify the’ exercise of its 
continuing and dominant protective power notwithstanding interfer- 
ence with contracts. In Manigault v. Springs, 199 U. S. 473, riparian 
owners in South Carolina had made a contract for a clear passage 
through a creek by the removal of existing obstructions. Later, the 
Legislatures of the state, by virtue of its broad authority to make pub- 
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lic improvements, and in order to increase the taxable value of the low- 
lands which would be drained, authorized the construction of a dam 
across the creek. The Court sustained the statute upon the ground that. 
the private interests were subservient to the public right. The Court 
said (Id. page 480 of 199 U. S.): ‘‘It is the settled law of this court 
that the interdiction of statutes impairing the obligation of contracts 
does not prevent the state from exercising such powers as are vested 
in it for the promotion of the common weal, or are necessary for the 
general good of the public, though contracts previously entered into 
between individuals may thereby be affected. This power, which, in 
its various ramifications, is known as the police power, is an exercise 
of the sovereign right of the government to protect the lives, health, 
morals, comfort, and general welfare of the people, and is paramount 
to any rights under contracts between individuals.’’ . . . The gen- 
eral authority of the Legislature to regulate, and thus to modify, the 
rates charged by public service corporations, affords another illustra- 
tion. Stone v. Farmers’ Loan & Trust Company, 116 U. S. 307, 325, 
326. . . . Similarly, where the protective power of the state is 
exercised in a manner otherwise appropriate in the regulation of a 
- business, it is no objection that the performance of existing contracts 
may be frustrated by the prohibition of injurious practices. Rast v. 
Van Deman & Lewis Co., 240 U. 8, 342, 363. See, also, St. Louis Poster 
Advertising Co. v. St. Louis, 249 U. S. 269, 274. 

The argument is pressed that in the-cases we have cited the obliga- 
tion of contracts was affected only incidentally. This argument proceeds 
upon a misconception. The question is not whether the legislative ac- 
tion affects contracts incidentally, or directly or indirectly, but whether 
the legislation is addressed to a legitimate end and the measures taken 
are reasonable and appropriate to that end.. Another argument, which 
comes more closely to the point, is that the state power may be addressed 
directly to the prevention of the enforcement of contracts only when 
these are of a sort which the Legislature in its discretion may denounce 
as being in themselves hostile to public morals, or public health, safety, 
or welfare, or where the prohibition is merely of injurious practices; 
that interference with the enforcement of other and valid contracts 
according to appropriate legal procedure, although the interference 
is temporary and for a public purpose, is not permissible. This is 
but to contend that in the latter case the end is not legitimate in the 
view that it cannot be reconciled with a fair interpretation of the 
constitutional provision. 

Undoubtedly, whatever-is reserved of state power must be consistent 
with the fair intent of the constitutional limitation of that power. The 
reserved power cannot be construed so as to destroy the limitation, nor 
is the limitation to be construed to destroy the reserved power in its 
essential aspects. They must be construed in harmony with each other. 
This principle precludes a construction which would permit the state 
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to adopt as its policy the repudiation of debts or the destruction of 
contracts or the denial of means to enforce them. But it does not 
follow that conditions may not arise in which a temporary restraint 
of enforcement may not be consistent with the spirit and purpose of 
the constitutional provision and thus be found to be within the range 
of the reserved power of the state to protect the vital interests of 
the community. It cannot be maintained that the constitutional pro- 
hibition should be so construed as to prevent limited and temporary 
interpositions with respect to the enforcement of contracts if made 
necessary by a great public calamity such as fire, flood, or earthquake. 
See American Land Co. v. Zeiss, 219 U. S. 47. The reservation of state 
power appropriate to such extraordinary conditions may be deemed 
to be as much a part of all contracts as is the reservation of staté power 
to protect the public interest in the other situations to which we have 
referred. And, if state power exists to give temporary relief from the 
enforcement of contracts in the presence of disasters due to physical 
causes such as fire, flood, or earthquake, that power cannot be said to 
be nonexistent when the urgent public need demanding such relief is 
produced by. other and economic causes. 

Whatever doubt there may have been that the protective power of - 
the state, its police power, may be exercised—without violating the 
true intent of the provision of the Federal Constitution—in directly 
preventing the immediate and literal enforcement of contractual obli- 
gations by a temporary and conditional restraint, where vital public 
interests would otherwise suffer, was removed by our decisions relating 
to the enforcement of provisions of leases during a period of scarcity 
of housing. Block-v. Hirsh, 256 U. 8. 135; Mareus Brown Holding Co. 
v. Feldman, 256 U. 8S. 170; Edgar A. Levy Leasing Co. v. Siegel, 258 
U.S. 242. . . . [For the first of these cases, see post, p. 932. ] 

It is manifest from this review of our decisions that there has been 
a growing appreciation of public needs and of the necessity of finding 
ground for a rational compromise between individual rights and pub- 
lic domain, the. pressure of a constantly increasing density of popula- 
tion, the inter-relation of the activities of our people and the complexity 
of our economic interests, have inevitably led to an inereased use of 
the organization of society in order to protect the very bases of indi- 
vidual opportunity. Where, in earlier days, it was thought that only 
the concerns of individuals or of classes were involved, and that those 
of the state itself were touched only remotely, it has later been found 
that the fundamental interests of the state are directly affected ; and that. 
the question is no longer merely that'of one party to a contract as against 
another, but of the use of reasonable means to safeguard the economic 
structure upon which the good of all depends. 

It is no answer to say that this public need was not apprehended a 
century ago, or to insist that what the provision of the Constitution 
meant to the vision of that day it must mean to the vision of our time. 
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If by the statement that what the Constitution meant at the time 
of its adoption it means to-day, it is intended to say that the great 
clauses of the Constitution must be confined to the interpretation which 
the framers, with the conditions and outlook of their time, would have 
placed upon them, the statement carries its own refutation. It was 
to guard against such a narrow conception that Chief Justice Marshall 
uttered the memorable warning: ‘‘We must never forget, that it is 
a constitution we are expounding’’ (MeCulloch v. Maryland, 4 Wheat. 
316, 407) ; ‘‘a constitution intended to endure for ages to come, and, 
consequently, to be adapted to the various crises of human affairs.’’ 
Id. page 415 of 4 Wheat. When we are dealing with the words of 
the Constitution, said this Court in Missouri v. Holland, 252 U. S. 
416, 433, ‘‘we must realize that they have called into life a being the 
development of which could not have been foreseen completely by the 
most gifted of its begetters. . . . The case before us must be con- 
sidered in the light of our whole experience and not merely in that 
of what was said a hundred years ago.’’ 

Nor is it helpful to attempt to draw a fine distinction between the 
intended meaning of the words of the Constitution and their intended 
application. When we consider the contract clause and the decisions 
which have expounded it in harmony with the essential reserved power 
of the states to protect the security of their peoples, we find no warrant 
for the conclusion that the clause has been warped by these decisions 
from its proper significance or that the founders of our government 
would have interpreted the clause differently had they had occasion 
to assume that responsibility in the conditions of the later day. The 
vast body of law which has been developed was unknown to the fathers, 
but it is believed to have preserved the essential content and the spirit 
of the Constitution. With a growing recognition of public needs and 
the relation of individual right to public security, the court has sought 
to prevent the perversion of the clause through its use as an instru- 
ment to throttle the capacity of the states to protect their fundamental 
interests. This development is a growth from the seeds which the 
fathers planted. It is a development forecast by the prophetic words 
of Justice Johnson in Ogden y. Saunders, already quoted. And the 
germs of the later decisions are found in the early cases of the Charles 
River Bridge and the West River Bridge, supra, which upheld the 
publie right against strong insistence upon the contract clause. The 
principle of this development is, as we have seen, that the reservation 
of the reasonable exercise of the protective power of the state is read 
into all contracts, and there is no greater reason for refusing to apply 
this principle to Minnesota mortgages than-to New York leases. 

We are of the opinion that the Minnesota statute as here applied 
does not violate the contract clause of the Federal Constitution. Whether 
the legislation is wise or unwise as a matter of policy is a question with 
which we are not concerned. 
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What has been said on that point is also applicable to the contention 
presented under the due process clause. Block v. Hirsh, supra. 

Nor do we think that the statute denies to the appellant the equal 
protection of the laws. The classification which the statute makes can- 
not be said to be an arbitrary one. 

The judgment of the Supreme Court of Mornesots is affirmed. 

Judgment affirmed. 


Mr. Justicp SUTHERLAND, dissenting. 

Few questions of greater moment than that just decided have been 
submitted for judicial inquiry during this generation. He simply 
closes his eyes to the necessary implications of the decision who fails 
to see in it the potentiality of future gradual but ever-advancing en- 
croachments upon the sanctity of private and public contracts. The 
effect of the Minnesota legislation, though serious enough in itself, is 
of trivial significance compared with the far more serious and danger- 
ous inroads upon the limitations of the Constitution which are almost 
certain to ensue as a consequence naturally following any step be- 
yond the boundaries fixed by that instrument. And those of us who 
‘are thus apprehensive of the effect of this decision would, in a matter 
so important, be neglectful of our duty should we fail to spread upon 
~ the permanent records of the court the reasons which move us to the 
opposite view. 

A provision of the Constitution, it is hardly necessary to say, does 

not admit of two distinctly opposite interpretations. It does not mean 
one thing at one time and an entirely different thing at another time. 
If the contract impairment clause, when framed and adopted, meant 
that the terms of a contract for the payment of money could not be 
altered in invitum by a state statute enacted for the relief of hardly 
pressed debtors to the end and with the effect of postponing payment 
or enforcement during and because of an economic or financial emer- 
gency, it is but to state the obvious to say that it means the same 
HOW.) > 8 . 
The Minnesota statute either impairs the obligation of contracts or 
it does not. If it does not, the occasion to which it relates becomes im- 
material, since then the passage of the statute is the exercise of a normal, 
unrestricted, state power and requires no special occasion to render it 
effective. If it does, the emergency no more furnishes a proper occasion 
for its exercise than if the emergency were non-existent. And so, while, 
in form, the suggested distinction seems to put us forward in a straight 
line, in reality it simply carries us back in a circle, like bewildered trav- 
elers lost in a wood, to the point where we parted company with the 
view of the state court. 

A statute which materially delays enforcement of the mortgagee’s 
contractual right of ownership and possession does not modify the 
remedy merely; it destroys, for the period of delay, all remedy so far 
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as the enforcement of that right is concerned. The phrase, ‘‘ obligation 
of a contract,’’ in the constitutional sense imports a legal duty to per- 
form the specified obligation of that contract, not to substitute and 
perform, against the will of one of the parties, a different, albeit 
equally valuable, obligation. And a state, under the contract im- 
pairment clause, has no more power to accomplish such a substitution 
than has one of the parties to the contract against the will of the 
other. It cannot do so either by acting directly upon the contract, 
or by bringing about the result under the guise of a statute in form 
acting only upon the remedy. If it could, the efficacy of the consti- 
tutional restriction would, in large measure, be made to disappear. 

I am authorized to say that Mr. Justice Van Devanter, Mr. Justice 
McReynoups and Mr. Justicn BuTuLER coneur in this opinion. 

Nore.—For comment on the instant case, see E. 8. Corwin, Moratorium Over 
Minnesota, 82 U. of Pa. L. Rev. 311 (1934); A. H. Feller, Moratory Legislation: 
A Comparative Study, 46 Harv. L. Rev. 1061 (1933); J. P. Clark, Emergencies and 
the Law, 49 Pol. Se. Q. 268 (1934); W. Ll. Prosser, The Minnesota Mortgage 
Moratorium, 7 So. Cal. L, Rev. 353 (1934); N. H. Josephs, The Federal Constitu- 
tion in Time of Emergency, 11 N. Y. Univ. L. Q. 499 (1934). 


RICHMOND MORTGAGE & LOAN CORPORATION v. 
WACHOVIA BANK & TRUST CO.. 


300 U. S. 124, 57 S. Ct. 338, 81 L. Ed. 552 (1937). 
Appeal from the Supreme Court of the State of North Carolina. 


Mr. Justice Roperts delivered the opinion of the court. 

This is an appeal from a judgment of the Supreme Court of North 
Carolina sustaining the validity of a statute claimed to impair the 
obligation of a contract, contrary to Article I, Section 10, of the federal 
Constitution. The act provides that when the mortgagee, payee, or 
other holder of an obligation secured by real estate or personal prop- 
erty causes a sale of the property by a trustee, becomes the purchaser 
for a sum less than the amount of the debt and afterwards brings an 
action for the deficiency, the defendant may show, by way of defense 
and setoff, that the property sold was fairly worth the amount of the 
debt or that the sum bid was substantially less than the true value of 
the property, and thus defeat the claim in whole or in part. The pro- 
vision is copied in full in the margin. 

In 1928 the appellees [Wachovia Bank and Trust Co.] borrowed 
$8,000 from the appellant [Richmond Mortgage and Loan Corporation] 
for which they executed negotiable promissory notes. As security they 
delivered a deed of trust pledging real estate. Upon default the appel- 
lant demanded that the trustee declare the indebtedness due, in accord- 


S38 Cases on ConstirutTionaL Law 


anee with the terms of the notes and deed of trust, and exercise the 
power of sale given by the deed. The trustee advertised the property, 
as required by the deed and the laws of the state, and made sale 
June 19, 1933; and one acting in appellant’s interest purchased the 
land for $3,000. Upon expiration of a ten day period of redemption 
the property was conveyed to the purchaser. The appellant credited on 
the notes the sum realized by the sale which left $4,534.79, with interest, 
due and unpaid, and on June 18, 1934, brought action to recover this 
balanee. The appellees pleaded the statute and alleged that the prop- 
erty, at the time and place of sale, was fairly worth the amount of 
the debt. In reply the appellant asserted that, as the notes and deed 
of trust had been executed prior to the passage of the law, the statute 
violated the contract clause of the federal Constitution. At the trial 
exception was taken to the court’s refusal to enter judgment for the 
appellant on the pleadings. The court, over the appellant’s objection 
and exception, submitted to the jury the question of the fair value of 
the property at the time and place of sale, and the jury found its 
value to be $8,000. An intermediate appellate court, and the Supreme 
Court of the State, affirmed judgment for the appellees. 

Although admitting that the challenged legislation affects only a 
remedy for enforcement of the contract, the appellant urges that the 
alteration is so substantial as to impair the obligation of the contract. 
The applicable principle is not in dispute. The legislature may modify, 
limit or alter the remedy for enforcement of a contract without im- 
pairing its obligation, but in so doing, it may not deny all remedy 
or so circumscribe the existing remedy with conditions and restric- 
tions as seriously to impair the value of the right. The particular 
remedy existing at the date of the contract may be altogether abro- 
gated if another equally effective for the enforcement of the obliga- 
tion remains or is substituted for the one taken away. The matter in 
dispute is whether the questioned enactment falls beyond the boundary 
of permissible regulation of the remedy for enforcement of the appel- 
lant’s contract. 

The loan rendered the appellees debtors to the appellant. For 
that debt the borrower pledged real estate as security. The con- 
tract contemplated that the lender should make itself whole, if neces- 
sary, out of the security, but not that it should be enriched at the 
expense of the borrower or realize more than would repay the loan - 
with interest. The state provided remedies whereby the security could 
be made available for solution of the debt. 

When the loan was made two such remedies were available. The 
mortgagee could proceed by bill in equity to foreclose the security. 
If it did the chancellor who controlled the proceeding could set aside 
a sale if the price bid was inadequate. In addition, he might award a 
money decree for the amount by which the avails of the sale fell below 
the amount of the indebtedness, but his decree in that behalf would 
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be governed by well understood principles of equity. An alternative 
remedy sanctioned by state law was available if the deed of trust so 
provided. This was the sale of the pledged property by the trustee. 
If this were the remedy authorized by the contract, and the mort- 
gagee himself became the purchaser at the trustee’s sale, he might 
thereafter, in an action at law, recover the difference between the 
price he had bid and the amount of the indebtedness. The statute 
under attack effected certain alterations of this remedy. . . . The 
act alters and modifies one of the existing remedies for realization of 
the value of the security, but cannot fairly be said to do more than 
restrict the mortgagee to that for which he contracted, namely, payment 
in full. It recognizes the obligation of his contract and his right to its 
full enforcement but limits that right so as to prevent his obtaining 
more than his due. . . . The law has merely restricted the exercise of 
the contractual remedy to provide a procedure which, to some extent, 
renders the remedy by a trustee’s sale consistent with that in equity. 
This does not impair the obligation of the contract. 

The judgment is 

Affirmed. 


Nore.—In Honeyman v. Jacobs, 306 U. S. 539, 59 S. Ct. 702, 83 L. Ed. 972 
(1939), the reasoning of the Court in the Richmond Mortgage and Loan Corpora- 
tion ease was held applicable to a provision of the Civil Practice Act of New York 
under which a mortgagee might be denied a deficiency judgment in a foreclosure 
suit, where the state court found that the value of the property purchased by the 
mortgagee at the foreclosure sale was equal to the debt secured by the mortgage. 
See, also, Gelfert v. National City Bank, 313 U. S. 221, 61 S. Ct. 898, 85 L. Ed. 
1299 (1941). 


CHAPTER XIII 
RESTRICTIONS UPON THE STATES: DUE PROCESS OF LAW 
A. Due Process in Relation to Procedure 


HURTADO v. CALIFORNIA. 
110 U. S. 516, 4 S. Ct. 111, 28 L. Ed. 232 (1884). 


In error to the Supreme Court of California. 

The Constitution of the State of California, adopted in 1879, in article 
1, section 8, provides as follows: 

‘*Offenses heretofore required to be prosecuted by indictment shall be 
prosecuted by information, after examination and commitment by a 
magistrate, or by indictment, with or without such examination and com- 
mitment, as may be prescribed by law. A grand jury shall be drawn and 
summoned at least once a year in each county.”” . . . 

[Hurtado, having been charged with murder by an information filed 
by the District Attorney, was tried by jury, convicted, and sentenced 
to be hanged. Thereupon he filed certain objections to the execution of 
the sentence, one of which recited ‘‘that the said plaintiff in error had 
been held to answer for the said crime of murder by the district attorney 
of the said county of Sacramento, upon an information filed by him, and 
had been tried and illegally found guilty of the said crime, without any 
presentment or indictment of any grand or other jury, and that the judg- 
ment rendered upon the alleged verdict of the jury in such case was and 
is void, and if executed would deprive the plaintiff in error of his life or 
liberty without due process of law.’’ The court overruled the defendant’s 
objections and on appeal the judgment was sustained by the Supreme 
Court of California. The defendant then sued out a writ of error.] 


Me. Justice Marruews delivered the opinion of the court. 

It is claimed on behalf of the prisoner that the conviction and sentence 
are void, on the ground that they are repugnant to that clause of the 
Fourteenth Article of Amendment of the Constitution of the United 
States which is in these words: 

‘‘Nor shall any State deprive any person of life, liberty, or property 
without due process of law.’’ 

The proposition of law we are asked to affirm is that an indictment 
or presentment by a grand jury, as known to the common law of Eng- 
land, is essential to that ‘‘due process of law,’’ when applied to proseeu- 
tions for felonies, which is secured and guaranteed by this provision of 
the Constitution of the United States, and which accordingly it is forbid- 


840 


{ 
Restrictions: Duz Process or Law _ 841 


den to the States respectively to dispense with in the administration of 
criminal law. 

On the other hand, it is maintained on behalf of the plaintiff in error 
that the phrase ‘‘due process of law’’ is equivalent to ‘‘law of the land,’’ 
as found in the 29th chapter of Magna Charta; that by immemorial 
usage it has acquired a fixed, definite, and technical meaning; that it 
refers to and includes, not only the general principles of public liberty 
and private right, which lie at the foundation of all free government, 
but the very institutions which, venerable by time and custom, have 
been tried by experience and found fit and necessary for the preserva- 
tion of those principles, and which, having been the birthright and in- 
heritance of every English subject, crossed the Atlantic with the colonists 
and were transplanted and established in the fundamental laws of the 
State; that, having been originally introduced into the Constitution of 
the United States as a limitation upon the powers of the government, 
brought into being by that instrument, it has now been added as an 
additional security to the individual against oppression by the States 
themselves; that one of these institutions is that of the grand jury, an 
indictment or presentment by which against the accused in cases of 
alleged felonies is an essential part of due process of law, in order that 
he may not be harassed or destroyed by es founded only 
upon private malice or popular jury. 

The Constitution of the United States was oedaineds it is true, by 
descendants of Englishmen, who inherited the traditions of English 
law and history; but it was made for an undefined and expanding fu- 
ture, and for a people gathered and to be gathered from many nations 
and of many tongues. And while we take just pride in the principles 
and institutions of the common law, we are not to forget that in lands 
where other systems of jurisprudence prevail, the ideas and processes 
of civil justice are also not unknown. Due process. of law, in spite 
of the absolutism of continental governments, is not alien to that code 
which survived the Roman Empire as the foundation of modern civiliza- 
tion in Europe, and which has given us that fundamental maxim of 
distributive justice,—suum cuique tribuere. There is nothing in Magna 
Charta, rightly construed as a broad charter of public right and 
law, which ought to exclude the best ideas of all systems and of every 
age; and as it was the characteristic principle of the common law to 
draw its inspiration from every fountain of justice, we are not to as- 
sume that the sources of its supply have been exhausted. On the con- 
‘trary, we should expect that the new and various experiences of our 
own situation and system will mould and shape it into new and not 
less useful forms. 

The concessions of Magna Charta were wrung from the King as guar- 
anties against the oppressions and usurpations of his prerogative. It 
did not enter into the minds of the barons to provide security against 
their own body or in favor of the Commons by limiting the power of 
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Parliament; so that bills of attainder, ex post facto laws, laws declar- 
ing forfeitures of estates, and other arbitrary acts of legislation which 
oceur so frequently in English history, were never regarded as incon- 
sistent with the laws of the land; for notwithstanding what was attrib- 
uted to Lord Coke in Bonham’s Case, 8 Rep. 115, 118a, the omnipotence 
_ of Parliament over the common law was absolute, even against com- 
mon right and reason. The actual and practical security for English 
liberty against legislative tyranny was the power of a free public opinion 
represented by the Commons. 

In this country written constitutions were deemed essential to protect 
the rights and liberties of the people against the encroachments of 
power delegated to their governments, and the provisions of Magna 
Charta were incorporated into Bills of Rights. They were limitations 
upon all the powers of government, legislative as well as executive and 
judicial. 

It necessarily happened, therefore, that as these broad and general 
maxims of liberty and justice held in our system a different place and 
performed a different function from their position and office in English 
constitutional history and law, they would receive and justify a cor- 
responding and more comprehensive interpretation. Applied in Eng- 
land only as guards against executive usurpation and tyranny, here 
they have become bulwarks also against arbitrary legislation; but, 
in that application, as it would be incongruous to measure and restrict 
them by the ancient customary English law, they must be held to guar- 
antee, not particular forms of procedure, but the very substance of 
individual rights to life, liberty, and property. 

Restraints that could be fastened upon executive authority with pre- 
cision and detail, might prove obstructive and injurious when imposed 
on the just and necessary discretion of legislative power; and, while 
in every instance, laws that violated express and specific injunctions 
and prohibitions might, without embarrassment, be judicially declared 
to be void, yet, any general principle or maxim, founded on the essential 
nature of law, as a just and reasonable expression of the public will 
and of government, as instituted by popular consent and for the gen- 
eral good, can only be applied to cases coming clearly within the scope 
of its spirit and purpose, and not to legislative provisions merely estab- 
lishing forms and modes of attainment. Such regulations, to adopt a 
sentence of Burke’s ‘‘may alter the mode and application but have 
no power over the substance of original justice.’’ Tract on the Popery 
Laws, 6 Burke’s Works, ed. Little & Brown, 323. 

Such is the often-repeated doctrine of this court. . . . [Here 
are given quotations from Munn v. Illinois, 94 U. S. 113, and other de- 
cisions of the same term of court. ] 

We are to construe this phrase in the Fourteenth Amendment by 
the usus loquendi of the Constitution itself. The same words are con- 
tained in the Fifth Amendment. That article makes specific and ex- 
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press provision for perpetuating the institution of the grand jury, so 
far as relates to prosecutions for the more aggravated crimes under 
the laws of the United States. It declares that: 

‘‘No person shall be held to answer for a capital or otherwise in- 
famous erime, unless on a presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, or in the militia 
when in actual service in time of war or public danger: nor shall any 
person be subject for the same offense to be twice put in jeopardy of 
life or limb; nor shall he be compelled in any criminal case to be wit- 
ness against himself.’’ [It then immediately adds] : ‘‘Nor be deprived 
of life, liberty, or property without due process of law.’’ 

According to a recognized canon of interpretation, especially appli- 
cable to formal and solemn instruments of constitutional law, we are 
forbidden to assume, without clear reason to the contrary, that any 
part of this mdst important amendment is superfluous. The natural 
and obvious inference is, that in the sense of the Constitution, ‘‘due 
process of law’’ was not meant or intended to include, ex wi termim, 
the institution and procedure of a grand jury in any case. The con- 
clusion is equally irresistible, that when the same phrase was employed 
in the Fourteenth Amendment to restrain the action of the States, 
it was used in the same sense and with no greater extent; and that if 
in the adoption of that amendment it had been part of its purpose to 
perpetuate the institution of the grand jury in all the States, it would 
_have embodied, as did the Fifth Amendment, express declarations to 
that effect. Due process of law in the latter refers to that law of the 
land which derives its authority from the legislative powers conferred 
upon Congress by the Constitution of the United States, exercised 
within the limits therein prescribed, and interpreted according to the 
principles of the common law. In the Fourteenth Amendment, by 
parity of reason, it refers to that law of the land in each State which 
derives its authority from the inherent and reserved powers of the 
State, exerted within the limits of those fundamental principles of 
liberty and justice which lie at the base of all our civil and political 
institutions, and the greatest security for which resides in the right 
of the people to make their own laws, and alter them at their pleasure. 


But it isnot to be supposed that these legislative powers are absolute 
and despotic, and that.the amendment prescribing due process of law 
is too vague and indefinite to operate as a practical restraint. It is 
not every act, legislative in form, that is law. Law is something more 
than mere will exerted as an act of power. It must be not a special 
rule for a particular person or a particular ease, but, in the language 
of Mr. Webster, in his familiar definition, ‘‘the general law, a law 
which hears before it condemns, which proceeds upon inquiry, and 
renders judgment only after trial,’’ so ‘“‘that every citizen shall hold 
his life, liberty, property and immunities under the protection of the 
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general rules which govern society,’’ and thus excluding, as not due 
process of law, acts of attainder, bills of pains and penalties, acts of 
confiscation, acts reversing judgments, and acts directly transferring 
one man’s estate to another, legislative judgments and decrees, and 
other similar special, partial and arbitrary exertions of power under 
the forms of legislation. Arbitrary power, enforcing its edicts to the 
injury of the persons and property of its objects, is not law, whether 
manifested as the decree of a personal monarch or of an impersonal 
multitude. And the limitations imposed by our constitutional law upon 
the action of the governments, both State and national, are essential 
to the preservation of public and private rights, notwithstanding the 
representative character of our political institutions. The enforce- 
ment of these limitations by judicial process is the device of self- 
governing communities to protect the rights of individuals and minori- 
ties, as well against the power of numbers as against the violence of 
public agents transcending the limits of lawful authority, even when © 
acting in the name and wielding the force of the government. 

It follows that any legal proceeding enforced by public authority, 
whether sanctioned by age and custom, or newly devised in the dis- 
cretion of the legislative power, in furtherance of the general public 
good, which regards and preserves these principles of liberty and jus- 
tice, must be held to be due process of law. 

Tried by these principles, we are unable to say that the substitution 
for a presentment or indictment by a grand jury of the proceeding by 
information, after examination and commitment by a magistrate, cer- 
tifying to the probable guilt of the defendant, with the right on his 
part. to the aid of counsel, and to the cross-examination of the witnesses 
produced for the prosecution, is not due process of law. It is, as we 
have seen, an ancient proceeding at common law, which might include 
every case of an offense of less grade than a felony, except misprision 
of treason; and in every circumstance of its administration, as author- 
ized by the statute of California, it carefully considers and guards 
the substantial interest of the prisoner. It is merely a preliminary 
proceeding, and can result in no final judgment, except as a conse- 
quence of a regular judicial trial, conducted precisely as in cases of 
indictments. . . . 

For these reasons, finding no error therein, the judgment, of the Su- 
preme Court of California is affirmed. 


Mr. JusTIcE HARLAN, dissenting. . . 


Nott.—The instant case makes clear that the restrictions upon the States, in 
respect to criminal prosecutions, are less rigid than those required by the federal 
Bill of Rights. In Maxwell v. Dow, 176 U. S. 581, 20 S. Ct. 448, 44 L. Ed. 597 
(1900), the Court upheld a law of Utah making provision for trial by a jury of 
eight persons instead of the twelve required by the Court’s interpretation of the 
Sixth Amendment. See Patton v. United States, ante, p. 555. 

In respect to trials in civil cases, the States may abolish jury trial altogether. 
Walker v. Sauvinet, 92 U. S. 90, 23 L. Ed. 678 (1876). . 
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TWINING v. NEW JERSEY. 
211 U. S. 78, 29 S. Ct. 14, 53 L. Ed. 97 (1908). 


Error to the Court of Errors and Appeals of the State of New Jersey. 
[The statement of facts and the first part of the opinion are given 
ante, p. 602.] 


Mr. Justice Moopy . . . delivered the opinion of the court. 


The defendants [Twining and Cornell], however, do not stop here. 
They appeal to another clause of the Fourteenth Amendment, and insist 
that the self-incrimination, which they alleged the instruction to the 
jury compelled, was a denial of due process of law. This contention 
requires separate consideration, for it is possible that some of the 
personal rights safeguarded by the first eight*Amendments against 
National action may also be safeguarded against State action, because 
a denial of them would be a denial of due process of law. Chicago, 
Burlington & Quincy Railroad v. Chicago, 166 U. 8. 226. If this is so, 
it is not because those rights are enumerated in the first eight Amend- 
ments, but because they are of such a nature that they are included in 
the conception of due process of law. Few phrases of the law are so 
elusive of exact apprehension as this. Doubtless the difficulties of as- 
certaining its connotation have been increased in American jurispru- 
dence, where it has been embodied in constitutions and put to new uses as 
a limit on legislative power. This court has always declined to give 
a comprehensive definition of it, and has preferred that its full mean- 
ing should be gradually ascertained by the process of inclusion and 
exclusion in the course of the decisions of cases as they arise. There 
are certain general principles well settled, however, which narrow 
the field of discussion and may serve as helps to correct conclusions. 
These principles grow out of the proposition universally accepted by 
American courts on the authority of Coke, that the words ‘‘due process 
of law,’’ are equivalent in meaning to the words “‘law of the land,’’ con- 
tained in that chapter of Magna Carta, which provides that ‘‘no free- 
man shall be taken, or imprisoned, or disseised, or outlawed, or exiled, 
or any wise destroyed; nor shall we go upon him, nor send upon him, 
but by lawful judgment of his peers or by the law of the land.”’ ; 
From the consideration of the meaning of the words in the light of their 
historical origin this court has drawn the following conclusions: 

First. What is due process of law may be ascertained by an examina- 
tion of those settled usages and modes of proceedings existing in the 
common and statute law of England before the emigration of our an- 
cestors and shown not to have been unsuited to their civil and political 
condition by having been acted on by them after the settlement of this 
country. . . . ‘fA process of law,’’ said Mr. Justice Matthews 
[commenting upon a statement of Justice Curtis in Den ex dem. Mur- 
ray v. Hoboken Land Co., 18 How. 272, 15 L. Ed. 372, ante p. 559], 
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‘“Which is not otherwise forbidden, must be taken to be due 
process of law, if it can show the sanction of settled usage both in 
England and this country.’’ Hurtado v. California, 110 U. S. 516, 528. 

Second. It does not follow, however,:that a procedure settled in 
English law at the time of the emigration, and brought to this country 
and practiced by our ancestors, is an essential element of due process 
of law. If that were so the procedure of the first half of the seventeenth 
century would be fastened upon the American jurisprudence like a 
straightjacket, only to be unloosed by constitutional amendment. That, 
said Mr. Justice Matthews, in the same ease, p. 529, ‘“would be to deny 
every quality of the law but its age, and to render it incapable of prog- 
ress or improvement.’’ ps, 

Third. But, consistently with the requirements of due process, no 
change in ancient procedure can be made which disregards those funda- 
mental principles, to ‘be ascertained from time to time by judicial ac- 
tion, which have relation to process of law and protect the citizen in 
his private right, and guard him against the arbitrary action of govern- 
MCW gk saute 

The question under consideration may first be tested by the applica- 
tion of these settled doctrines of this court. If the statement of Mr. 
Justice Curtis, as elucidated in Hurtado v. California, is to be taken 
literally, that alone might almost be decisive. For nothing is more 
certain, in point of historical fact, than that the practice of compulsory 
self-incrimination in the courts and elsewhere existed for four hundred 
years after the granting of Magna Carta, continued throughout the 
reign of Charles I (though then beginning to be seriously questioned), 
gained at least some foothold among the early colonists of this country, 
and was not entirely omitted at trials in England until the eighteenth 
century. 

[The Court here reviews the historical background of the subject, 
especially the attitude of the States at the time of the adoption of the 
Constitution, and finds that the survey ‘‘does not tend to show that it 
was then in this country the universal or even general belief that the 
privilege ranked among the fundamental and inalienable rights of man- 
ln is ae ee 

The decisions of this court, though they are silent on the precise ques- 
tion before us, ought to be searched to discover if they present any anal- 
ogies which are helpful in its decision. The essential elements of 
due process of law, already established by them, are singularly few, 
though of wide application and deep significance. We are not here 
concerned with due process in restraining substantive laws, as, for ex- 
ample, that which forbids the taking of private property for public 
use without compensation. We need notice now only those eases which 
deal with the principles which must be observed in the trial of criminal 
and civil causes. Due process requires that the court which assumes to 
determine the rights of parties shall have jurisdiction, . . and 
that there shall be notice and opportunity for hearing given the pres 
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. . . Subject to these two fundamental conditions, which seem to 
be universally prescribed in all systems of law established by civilized 
countries, this court has up to this time sustained all state laws, statu- 
tory or judicially declared, regulating procedure, evidence and methods 
of trial, and held them to be consistent with due process of law. 

It is impossible to reconcile the reasoning of these cases and the rule 
which governed their decision with the theory that an exemption from 
compulsory self-incrimination is included in the conception of due proc- 
ess of law. Indeed, the reasoning for including indictment by a grand 
jury and trial by a petit jury in that conception, which has been re- 
jected by this court in Hurtado vy. California and Maxwell v. Dow, was 
historically and in principle much stronger. Clearly appreciating this, 
Mr. Justice Harlan, in his dissent in each of these cases, pointed out 
that the inexorable logie of the reasoning of the court was to allow 
the States, so far as the Federal Constitution was concerned, to compel 
any person to be a witness against himself. 

Even if the historical meaning of due process of law and the decisions 
of this court did not exclude the privilege from it, it would be going 
far to rate it as an immutable principle of justice which is the inalien- 
able possession of every citizen of a free government. Salutary as the 
principle may seem to the great majority, it cannot be ranked with 
the right to hearing before condemnation, the immunity from arbitrary 
power not acting by general laws, and the inviolability of private prop- 
erty. The wisdom of the exemption has never been universally assented 
to since the days of Bentham; many doubt it to-day, and it is best 
defended not as an unchangeable prineiple of universal justice but 
as a law proved by experience to be expedient. See Wigmore, Sec. 
2251. It has no place in the jurisprudence of civilized and free countries 
outside the domain of the common law, and it is nowhere observed among 
our own people in the search for truth outside the administration of 
the laws... 

‘We have assumed only for the purpose of discussion that what was 
done in the ease at bar was an infringement of the privilege against 
self-incrimination. We do not intend, however, to lend any counte- 
nance to the truth of that assumption. . . . The authorities upon 
the question are in conflict. We-do not pass upon the conflict because, 
for the reasons given, we think that the exemption from compulsory 
self-inerimination in the courts of the States is not secured by any part 
of the Federal Constitution. 

Judgment affirmed. 


Mr. Justice Haran, dissenting. 


Norr.—The clause in Magna Charta to which the Court refers in the instant 
case and in the Hurtado case reads as follows (Art. 39): 

No freeman shall be taken, or imprisoned, or disseized, or outlawed, or 

exiled, or in any way destroyed; nor shall we go upon him nor sénd upon him, 
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but by the lawful judgment of his peers or by the law of the land [per legem 
terrae]. 

In the Hoboken Land case, ante p. 845, the Court accepted Lord Coke’s identifica- 
tion of ‘*due process’? with the ‘‘law of the land’’ in Magna Charta; and this 
has been accepted by the courts in later cases, although questioned by scholars. 

As to the meaning of the phrase ‘‘the law of the land,’’ the definition given by 
Webster, which the Court quotes in the Hurtado ease, is taken from his argument 
in the Dartmouth College case. The definition reads in full, as follows: 


By the law of the land is most clearly intended the general law; a law 
which hears before if condemns; which proceeds upon inquiry, and renders 
judgment only after trial. The meaning is that every citizen shall hold his 
life, liberty, property and immunities under the protection of the general 
rules which govern society. Everything which may pass under the form of 
an enactment is not therefore to be considered the law of the land. 


In Bank of Columbia v. Okely, 4 Wheat. 235, 4 L. Ed. 559 (1819), the Court, 
in interpreting the 21st article of the Declaration of Rights of the State of Mary- 
land, in relation to a law conferring upon the Bank a form of summary process, 
spoke as follows: 


As to the words from Magna Charta, incorporated into the constitution of 
Maryland, after volumes spoken and written with a view to their exposition, 
the good sense of mankind has at length settled down to this: that they were 
intended to secure the individual from the arbitrary exercise of the powers 
of government, unrestrained by the established principles of private rights 
and distributive justice. 


TUMEY v. OHIO. 
273 U. 8. 510, 47 S. Ct. 437, 71 L. Ed. 749 (1927). 
In Error to the Supreme Court of Ohio. 


Mr. Cuier Justice Tart delivered the opinion of the court. 

The question in this case is whether certain statutes of Ohio, in pro- 
viding for the triai by the mayor of a village of one accused of violat- 
ing the Prohibition Act of the state (Gen. Code, Ohio, § 6212—13 et 
seq.), deprive the accused of due process of law and violate the Four- 
teenth Amendment to the Federal Constitution, because of the pecuniary 
and other interest which those statutes give the mayor in the result 
of the trial. 

Tumey, the plaintiff in error, hereafter to be called the defendant, was 
arrested and brought before Mayor Pugh, of the village of North Col- 
lege Hill, charged with unlawfully possessing intoxicating liquor. He 
moved for his dismissal because of the disqualification of the mayor 
to try him under the Fourteenth Amendment. The mayor denied the 
motion, proceeded to the trial, convicted the defendant of unlawfully 
possessing intoxicating liquor within Hamilton county as charged, fined 
him $100, and ordered that he be imprisoned until the fine and costs 
were paid. He obtained a bill of exceptions and carried the case on 
error to the court of common pleas of Hamilton county. That court 
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heard the case and reversed the judgment, on the ground that the mayor 
was disqualified as claimed. 25 Ohio Nisi Prius (N. 8.) 580. The state 
sought review by the Court of Appeals of the First Appellate District 
of Ohio, which reversed the common pleas and affirmed the judgment 
of the mayor. 23 Ohio Law Reporter, 634. [The state Supreme Court 
dismissed a petition in error. |] 

The defendant was arrested and sharpad with the unlawful posses- 
sion of intoxicating liquor at White Oak, another village in Hamilton 
county, Ohio, on a warrant issued by the mayor of North College Hill. 
The mayor acted under the sections of the state Prohibition Act and 
Ordinance No. 125 of the village of North College Hill adopted in pur- 
suance thereof. 

The fees which the mayor and marshal received in this case came 
to them by virtue of the general statutes of the state applying to all 
state cases, liquor and otherwise. The mayor was entitled to hold the 
legal fees taxed im his favor. . . . Moreover, the North College 
Hill village council sought to remove all doubt on this point by pro- 
viding (section 5, Ordinance 125, supra), that he should receive or 
retain the amount of his costs in each case in addition to his regular 
salary, as compensation for hearing such cases. But no fees or costs 
in such cases are paid him, except by the defendant, if convicted. There 
is, therefore, no way by which the mayor may be paid for his service 
as judge, if he does not convict those who are brought before him; nor 
is there any fund from which marshals, inspectors and detectives can 
be paid for their services in arresting and bringing to trial and fur- 
nishing the evidence to convict in such cases, except it be from the 
initial $500 which the village may vote from its treasury to set the 
eourt going or from a fund created by the fines thereafter collected 
from convicted defendants. 

That officers acting in a judicial or quasi judicial capacity are dis- 
qualified by their interest in the controversy to be decided is of course 
the general rule. . . . Nice questions, however, often arise as to 
what the degree or nature of the interest must be. . 

All questions of judicial qualification may not involve constitutional 
validity. Thus matters of kinship, personal bias, state policy, remote- 
ness of interest would seem generally to be matters merely of legislative 
discretion. Wheeling v. Black, 25 W. Va. 266, 270. But it certainly 
violates the Fourteenth Amendment and deprives a defendant in a 
criminal case of due process of law to subject his liberty or property 
to the judgment of a court, the judge of which has a direct, personal, 
substantial pecuniary interest in reaching a conclusion against him in 
his case. : 

These cases show that in determining what due process of law is, 
under the Fifth or Fourteenth Amendment, the court must look to 
those settled usages and modes of proceeding existing in the common 
and statute law of England before the emigration of our ancestors, 
which were shown not to have been unsuited to their civil and political 
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condition by having been acted on by them after the settlement of this 
country. Counsel contend that in Ohio and in other states, in the 
economy which it is found necessary to maintain in the administra- 
tion of justice in the inferior courts by justices of the peace and by 
judicial officers of like jurisdiction, the only compensation which the 
state and county and township can afford is the fees and costs earned 
by them, and that such compensation is so small that it is not to be 
regarded as likely to influence improperly a judicial officer im the dis- 
charge of his duty, or as prejudicing the defendant in securing justice, . 
even though the magistrate will receive nothing if the defendant is 
not convicted. 

We have been referred to no cases at common law in England, prior 
to the separation of colonies from the mother country, showing a prac- 
tice that inferior judicial officers were dependent upon the conviction of 
the defendant for receiving their compensation. Indeed, in analogous 
cases it is very clear that the slightest pecuniary interest of any officer, 
judicial or quasi judicial, in the resolving of the subject-matter which 
he was to decide, rendered the decision voidable. 

[The Court here surveys the status of English justices of the peace 
in respect to compensation, as well as the later practice of some of the 
States of the Union. ] 

From this review we conclude that a system by which an inferior 
judge is paid for his service only when he conviets the defendant has 
not become so embedded by custom in the general practice, either at 
common law or in this country, that it can be regarded as due process 
of law, unless the costs usually imposed are so small that they may be 
properly ignored as within the maxim ‘‘de minimis non curat lex.’’ 


These are not cases in which the penalties and the costs are negli- 
gible. The field of jurisdiction is not that of a small community, en- 
. gaged in enforcing its own local regulations. The court is a state agency, 
imposing substantial punishment, and the cases to be considered are 
gathered from the whole county by the energy of the village marshals 
and detectives regularly employed by the village for the purpose. It 
is not to be treated as a mere village tribunal for village peceadilloes. 
There are doubtless mayors who would not allow such a consideration 
as $12 costs in each ease to affect their judgment in it, but the require- 
ment of due process of law in judicial procedure is not satisfied by 
the argument that men of the highest honor and the greatest self- 
sacrifice could carry it on without danger of injustice. Every procedure 
which would offer a possible temptation to the average man as a judge 
to forget the burden of proof required to convict the defendant, or 
which might lead him not to hold the balance nice, clear, and true be- 
tween the state and the accused denies the latter due process of law. 

But the pecuniary interest of the mayor in the result of his judg- 
ment is not the only reason for holding that due process of law is denied 
to the defendant here. The statutes were drawn to stimulate small 
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municipalities, in the country part of counties in which there are large 
cities, to organize and maintain courts to try persons accused of viola- 
tions of the Prohibition Act everywhere in the county. . . . The 
mayor is the chief executive of the village. He supervises all the other 
executive officers. He is charged with the business of looking after 
the finances of the village. It appears from the evidence in this case, 
and would be plain if the evidence did not show it, that the law is cal- 
eulated to awaken the interest of all those in the village charged with 
the responsibility of raising the public money and expending it, in 
the pecuniarily successful conduct of such a court. The mayor repre- 
sents the village and cannot escape his representative capacity. On 
the other hand, he is given the judicial duty, first, of determining 
whether the defendant is guilty at all; and, second, having found his 
guilt, to measure his punishment between $100 as a minimum and 
$1,000 as a maximum for first offenses, and $300 as a minimum 
and $2,000 as a maximum for second offenses. With his interest as 
mayor in the financial condition of the village and his responsibility 
therefor, might not a defendant with reason say that he feared he could 
not get a fair trial or a fair sentence from one who would have so strong 
a motive to help his village by conviction and a heavy fine? 

It is finally argued that the evidence shows clearly that the defend- 
ant was guilty and that he was only fined $100 which was the minimum 
amount, and therefore that he cannot complain of a lack of due proe- 
ess, either in his conviction or in the amount of the judgment. The 
plea was not guilty and he was convicted. No matter what the evi- 
dence was against him, he had the right to have an impartial judge. 
He seasonably raised the objection, and was entitled to halt the trial 
because of the disqualification of the judge, which existed both because 
of his direct pecuniary interest in the outcome, and because of his 
official motive to convict and to graduate the fine to help the financial 
needs of the village. There were thus presented at the outset both 
features of the disqualification. 

The judgment of the Supreme Court of Ohio must be reversed, and 
the cause remanded for further proceedings not inconsistent with this 
opinion. 

Judgment reversed. 


POWELL v. ALABAMA. 
287 U. S. 45, 53 S. Ct. 55, 77 L. Ed. 158 (1932). 
On Writs of Certiorari to the Supreme Court of the State of Alabama. 
Mr. Justice SuTHERLAND delivered the opinion of the court. 


These cases [including Patterson v. Alabama and Weems v. Alabama] 
were argued together and submitted for decision as one case. 
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The petitioners, hereinafter referred to as defendants, are negroes 
charged with the crime of rape, committed upon the persons of two 
white girls. The crime is said to have been committed on March 25, 
1931. The indictment was returned in a state court of first instance 
on March 31, and the record recites that on the same day the defendants 
were arraigned and entered pleas of not guilty. There is a further 
recital to the effect that upon the arraignment they were represented 
by counsel. But no counsel had been employed, and aside from a state- 
ment made by the trial judge several days later during a colloquy im- 
mediately preceding the trial, the record does not disclose when, or 
under what circumstances, an appointment of counsel was made, or 
who was appointed. During the colloquy referred to, the trial judge, 
in response to a question, said that he had appointed all the members 
of the bar for the purpose of arraigning the defendants and then of 
course anticipated that the members of the bar would continue to help 
the defendants if no counsel appeared. Upon the argument here both 
sides accepted that as a correct statement of the facts concerning the 
matter. 

There was a severance upon the request of the state, and the de- 
fendants were tried in three several groups, as indicated above. As each 
of the three cases was called for trial, each defendant was arraigned, 
and, having the indictment read to him, entered a plea of not guilty. 
Whether the original arraignment and pleas were regarded as ineffec- 
tive is not shown. Each of the three trials was completed within a single 
day. Under the Alabama statute the punishment for rape is to be fixed 
by the jury, and in its discretion may be from ten years imprison- 
ment to death. The juries found defendants guilty and imposed the 
death penalty upon all. The trial court overruled motions for new 
trials and sentenced the defendants in accordance with the verdicts. 
The judgments were affirmed by the state supreme court. Chief Justice 
Anderson thought the defendants had not been accorded a fair trial 
and strongly dissented. , Weems v. State, 224 Ala. 524, 141 So. 215; 
Patterson v. State, 224 Ala. 531, 141 So. 195; Powell v. State, 224 
Ala. 540, 141 So. 201. 

In this court the judgments are assailed upon the grounds that the 
defendants, and each of them, were denied due process of law and the 
equal protection of the laws, in contravention of the Fourteenth Amend- 
ment, specifically as follows: (1) They were not given a fair, impartial, 
and deliberate trial; (2) they were denied the right of counsel, with 
the accustomed incidents of consultation and opportunity of prepara- 
tion for trial; and (3) they were tried before juries from which quali- 
fied members of their own race were systematically excluded. These 
questions were properly raised and saved in the ‘courts below. 

The only one of the assignments which we shall consider is the second, 
in respect of the denial of counsel; and it becomes unnecessary to dis- 
euss the facts of the case or the circumstances surrounding the prose- 
cution except in so far as they reflect light upon that question. 
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The record shows that on the day when the offense is said to have 
been committed these defendants, together with a number of other 
negroes, were upon a freight train on its way through Alabama. On 
the same train were seven white boys and the two white girls. A 
fight took place between the negroes and the white boys, in the course 
of which the white boys, with the exception of one named Gilley, were 
thrown off the train. A message was sent ahead, reporting the fight 
and asking that every negro be gotten off the train. The participants 
in the fight, and the two girls were in an open gondola car. The two 
girls testified that each of them was assaulted by six different negroes 
in turn, and they identified the seven defendants as having been among 
the number. None of the white boys was called to testify, with the 
exception of Gilley, who was called in rebuttal. 

Before the train reached Scottsboro, Ala., a sheriff’s posse seized the 
defendants and two other negroes. Both girls and the negroes then 
were taken to Scottsboro, the county seat. Word of their coming and of 
the alleged assault had preceded them, and they were met at Scotts- 
boro by a large crowd. It does not sufficiently appear that the defend- 
ants were seriously threatened with, or that they were actually in 
danger of, mob violence; but it does appear that the attitude of the 
community was one of great hostility. The sheriff thought it necessary 
to call for the militia to assist in safeguarding the prisoners. Chief 
Justice Anderson pointed out in his opinion that every step taken from 
the arrest and arraignment to the sentence was accompanied by the 
military. Soldiers took the defendants to Gadsden for safekeeping, 
brought them back to Scottsboro for arraignment, returned them to 
Gadsden for safekeeping while awaiting trial, escorted them to Scotts- 
boro for trial a few days later, and guarded the courthouse and grounds 
at every stage of the proceedings. It is perfectly apparent that the 
proceedings, from the beginning to end, took place in an atmosphere of 
tense, hostile, and excited public sentiment. During the entire time, 
the defendants were closely confined or were under military guard. 
The record does not disclose their ages, except that one of them was 
nineteen ; but the record clearly indicates that most, if not all, of them 
were youthful, and they are constantly referred to as ‘‘the boys.”’ 
They were ignorant and illiterate. All of them were residents of other 
states, where alone members of their families or friends resided. 

However guilty defendants, upon due inquiry, might prove to have 
been, they were, until convicted, presumed to be innocent. It was 
the duty of the court having their cases in charge to see that they were 
denied no necessary incident ofa fair trial. ; 

First. The record shows that immediately upon the return of the 
indictment defendants. were arraigned and pleaded not guilty. Ap- 
parently they were not asked whether they had, or were able to employ, 
counsel, or wished to have counsel appointed; or whether they had 
friends or relatives who might assist in that regard if communicated 
with. That it would not have been an idle ceremony to have given the 
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defendants reasonable opportunity to communicate with their families 
and endeavor to obtain counsel is demonstrated by the fact that very 
soon after conviction, able counsel appeared in their behalf. 

It is hardly necessary to say that the right to counsel being con- 
ceded, a defendant should be afforded a fair opportunity to secure 
counsel of his own choice. Not only was that not done here, but such 
designation of counsel as was attempted was either so indefinite or 
so close upon the trial as to amount to a denial of effective and sub- 
stantial aid in that regard. This will be amply demonstrated by a 
brief review of the record. ‘ 

It thus will be seen that until the very morning of the trial no lawyer 
had been named or definitely designated to represent the defendants. 
Prior to that time, the trial judge had ‘‘appointed all the members of 
the bar’’ for the limited ‘‘purpose of arraigning the defendants.”’ 
Whether they would represent the defendants thereafter, if no counsel 
appeared in their behalf, was a matter of speculation only, or, as the 
judge indicated, of mere anticipation on the part of the court. Such 
a designation, even if made for all purposes, would, in our opinion, have 
fallen far short of meeting, in any proper sense, a requirement for the 
appointment of counsel. ; 

Second. The Constitution of Alabama (Const. 1901, §6) provides 
that in all criminal prosecutions the accused shall enjoy the right to 
have the assistance of counsel; and a state statute (Code 1923, § 5567) 
requires the court in a capital case, where the defendant is unable to 
employ counsel, to appoint counsel for him. The state Supreme Court 
held that these provisions had not been infringed, and with that hold- 
ing we are powerless to interfere. The question, however, which it is 
our duty, and within our power, to decide, is whether the denial of 
the assistance of counsel contravenes the due process clause of the 
Fourteenth Amendment to the Federal Constitution. 

[The Court here surveys the extent to which a defendant charged 
with a felony had a right to the aid of counsel at common law in Eng- 
land and in the colonies at the time of the adoption of their constitu- 
tions. ] 

It never has been doubted by this court, or any other so far as we 
know, that notice and hearing are preliminary steps essential to the 
passing of an enforceable judgment, and that they, together with a 
legally competent tribunal having jurisdiction of the case, constitute 
basic elements of the constitutional requirement of due process of law. 


What, then, does a hearing include? Historically and in practice, 
in our own country at least, it has always included the right to the 
aid of counsel when desired and provided by the party asserting the 
right. The right to be heard would be, in many eases, of little avail 
if it did not comprehend the right to be heard by counsel. Even the 
intelligent and educated layman has small and sometimes no skill in 
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the science of law. If charged with crime, he is incapable, generally, 
of determining for himself whether the indictment is good or bad. He 
is unfamiliar with the rules of evidence. Left without the aid of coun- 
sel he may be put on trial without a proper charge, and convicted upon 
incompetent evidence, or evidence irrelevant to the issue or otherwise 
inadmissible. He lacks both the skill and knowledge adequately to 
prepare his defense, even though he have a perfect one. He requires 
the guiding hand of counsel at every step in the proceedings against 
him. Without it, though he be not guilty, he faces the danger of con- 
viction because he does not know how to establish his innocence. If 
that be true of men-of intelligence, how much more true is it of the ig- 
norant and illiterate, or those of feeble intellect. If in any case, civil 
or criminal, a state or federal court were arbitrarily to refuse to hear 
a party by counsel, employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a denial of a. hear- 
ing, and, therefore, of due process in the constitutional sense. 

In the light of the facts outlined in the forepart of this epinione the 
ignorance and illiteracy of the defendants, their youth, the circum- 
stances of public hostility, the imprisonment and the close surveillance 
of the defendants by the military forces, the fact that their friends 
and families were all in other states and communication with them 
necessarily difficult, and above all that they stood in deadly peril of 
their lives—we think the failure of the trial court to give them reasonable 
time and opportunity to secure counsel was a clear denial of due process. 

But passing that, and assuming their inability, even if opportunity 
had been given, to employ counsel, as the trial court evidently did assume, 
we are of opinion that, under the circumstances just stated, the necessity 
of counsel was so vital and imperative that the failure of the trial court 
to make an effective appointment of counsel was likewise a denial of due 
process within the meaning of the Fourteenth Amendment. Whether 
this would be so in other criminal prosecutions, or under other circum- 
stances, we need not determine. All that it is necessary now to decide, 
as we do decide, is that in a capital case, where the defendant is unable 
to employ counsel, and is incapable adequately of making his own defense 
because of ignorance, feeble-mindedness, illiteracy, or the like, it is the 
duty of the court, whether requested or not, to assign counsel for him as 
a necessary requisite of due process of law; and that duty is not dis- 
charged by an assignment at such a time or under such circumstances as 
{o preclude the giving of effective aid in the preparation and trial of the 
ease. To hold otherwise would be to ignore the fundamental postulate, 
already adverted to, ‘‘that there are certain immutable principles of 
justice which inhere in the very idea of free government which no mem- 
ber of the Union may disregard.’’ Holden v. Hardy, supra. In a case 
such as this, whatever may be the rule in other cases, the right to have 
counsel appointed, when necessary, is a logical corollary from the con- 
stitutional right to be heard by counsel. 
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The judgments must be reversed and the causes remanded for further 
proceedings not inconsistent with this opinion. 
Judgments reversed. 


Mr. Justice BUTLER, dissenting. 

The Court putting aside—they are utterly without merit—all other 
claims that the constitutional rights of petitioners were infringed, 
grounds its opinion and judgment upon a single assertion of fact. It is 
that petitioners ‘‘were denied the right of counsel, with the accustomed 
incidents of consultation and opportunity of preparation for trial.’’ If 
that is true, they were denied due process of law and are entitled to have 
the judgments against them reversed. 

But no such denial is shown by the record. . . . 

The record wholly fails to reveal that petitioners have been deprived 
of any right guaranteed by the Federal Constitution, and I am of opinion 
that the judgment should be affirmed. 


Mr. Justice McREYNOLDs concurs in this opinion. 


Norr.—In Mooney v. Holohan, 294 U. 8. 103, 55S. Ct. 340, 79 L. Ed. 791 
(1935), the petitioner, having been convicted in 1917 of murder in the first degree 
resulting from throwing a bomb during a ‘‘preparedness parade,’’ charged that 
he had been convicted on the sole basis of perjured testimony knowingly used by 
the prosecuting authorities, and that the failure of the State of California ‘‘to pro- 
vide any corrective judicial process’? by which a conviction so obtained might be 
set aside was a denial of due process of law. The Court, however, found that there 
was such a corrective process existing in the prerogative writ of habeas corpus; 
and that ‘‘orderly procedure’’ required that the petitioner first have recourse to it. 

Compare with Powell v. Alabama, Smith v. O’Grady, 312 U. S. 329, 61 S. Ct. 
572, 85 L. Ed. 859 (1941), where the Court set aside a judgment against Smith, 
who without the aid of counsel was persuaded to plead guilty to a charge of bur- 
glary upon assurance of being leniently dealt with, and found that the charge was 
a more serious one, with a heavy penalty accompanying it. 


BROWN v. MISSISSIPPI. 
297 U. S. 278, 56 S. Ct. 461, 80 L. Ed. 682 (1936). 
On Writ of Certiorari to the Supreme Court of the State of Mississippi. 


Mr. Cuier Justice Hueues delivered the opinion of the court. 

The question in this case is whether convictions, which rest solely upon 
confessions shown to have been extorted by officers of the State by bru- 
tality and violence, are consistent with the due process of law required 
by the Fourteenth Amendment of the Constitution of the United States. 

Petitioners [Brown, Shields and Ellington] were indicted for the mur- 
der of one Raymond Stewart, whose death occurred on March 30, 1934. 
They were indicted on April 4, 1934, and were then arraigned and 
pleaded not guilty. Counsel were appointed by the court to defend 
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them. Trial was begun the next morning and was concluded on the fol- 
lowing day, when they were found guilty and sentenced to death. 

Aside from the confessions, there was no evidence sufficient to war- 
rant the submission of the case to the jury. After a preliminary in- 
quiry, testimony as to the confessions was received over the objection 
of defendants’ counsel.’ Defendants then testified that the confessions 
were false and had been procured by: physical torture. The case went 
to the jury with instructions, upon the request of defendants’ counsel, 
that if the jury had reasonable doubt as to the confessions having re- 
sulted from coercion, and that they were not true, they were not to be 
considered as evidence. On their appeal to the Supreme Court of the 
State, defendants assigned as error the inadmissibility of the confes- 
sions. The judgment was affirmed. 158 So. 339. 

Defendants then moved in the Supreme Court of the State to arrest 
the judgment and for a new trial on the ground that all the evidence 
against them was obtained by coercion and brutality known to the court 
and to the district attorney, and that defendants had been denied the 
benefit of counsel or opportunity to confer with counsel in a reasonable 
manner. . . . The state court entertained the suggestion of error, 
considered the federal question, and decided it against defendants’ con- 
tentions. 161 So. 465. Two judges dissented. Id., p. 470. We granted 
a writ of certiorari. 296 U.S. 560. 

[Details of the torture used to secure the confessions are: here given 
by the Court. ] 

1. The State stresses the statement in Twining v. New Jersey, 211 
U. S. 78, 114, that ‘‘exemption from compulsory self-incrimination in 
the courts of the States is not secured by any part of the Federal Con- 
stitution,’’ and the statement in Snyder v. Massachusetts, 291 U. S. 97, 
105, that ‘‘the privilege against self-incrimination may be withdrawn 
and the accused put upon the stand as a witness for the State.’’ But 
the question of the right of the State to withdraw the privilege against 
self-incrimination is not here involved. The compulsion to which the 
quoted statements refer is that of the processes of justice by which the 
accused may be called as a witness and required to testify. Compulsion 
by torture to extort a confession is a different matter. 

The State is free to regulate the procedure of its courts in accordance 
with its own conceptions of policy, unless in so doing it ‘‘offends some 
principle of justice so rooted in the traditions and conscience of our 
people as to be ranked as fundamental.’’ Snyder v. Massachusetts, 
supra; Rogers v. Peck, 199 U. 8. 425, 484. The State may abolish trial by 
jury. It may dispense with indictment by a grand jury and substitute 
complaint or information. Walker v. Sauvinet, 92 U. 8. 90; Hurtado v. 
California, 110 U. S. 516; Snyder v. Massachusetts, supra. But the free- 
dom of the State in ee hialiie its policy is the freedom of constitu- 
tional government and is limited by the requirement of due process of 
law. Because a State may dispense with a jury trial, it does not follow 
that it may substitute trial by ordeal. The rack and torture chamber 
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may not be substituted for the witness stand.’ The State may not per- 
mit an accused to be hurried to conviction under mob domination— 
where the whole proceeding is but a mask—without supplying correc- 
tive process. Moore v. Dempsey, 261 U. S. 86, 91. The State may not 
deny tothe accused the aid of counsel. Powell v. Alabama, 287 U. S. 45. 
Nor may a State, through the action of its officers, contrive a conviction 
through the pretense of a trial which in truth is ‘‘but used as a means 
of depriving a defendant of liberty through a deliberate deception of 
court and jury by the presentation of testimony known to be perjured.’’ 
Mooney v. Holohan, 294 U. 8S. 108, 112. And the trial equally is a mere 
pretense where the state authorities have contrived a conviction resting 
solely upon confessions obtained by violence. The due process clause 
requires ‘‘that state action, whether through one agency or another, 
shall be consistent with the.fundamental principles of liberty and jus- 
tice which lie, at the base of all our civil and political institutions.’’ 
Hebert v. Louisiana, 272 U. 8. 312, 316. It would be difficult to conceive 
of methods more revolting to the sense of justice than those taken to 
procure the confessions of these petitioners, and the use of the confes- 
sions thus obtained as the basis for conviction and sentence was a clear 
denial of due process. . . . 


Nors.—The principle of the instant case was applied by the Court in Chambers v. 
Florida, 309 U. S. 227, 60 S. Ct. 472, 84 L. Ed. 716 (1940), involving ‘‘sunrise 
confessions’’, obtained by ‘‘persistent pressure.’’? Justice Black, replying to. the 
argument of the necessity of using the methods in question, said: 

We are not impressed by the argument that law enforcement methods such 
as those under review are necessary to uphold our laws. The Constitution 
proscribes such lawless means irrespective of the end. And this argument flouts 
the basic principle that all people must stand on an equality before the bar 
of justice in every: American court. Today, as in ages past, we are not without 
tragic proof that the exalted power of some governments to punish. manufac- 
tured crime dictatorially is the handmaid of tyranny. Under our constitutional 
system, courts stand against any winds that blow as havens of refuge for those 
who might otherwise suffer because they are helpless, weak, outnumbered, or 
because they are non-conforming victims of prejudice and public excitement. 
Due process of law, preserved for all by our Constitution, commands that no such 
practice as that disclosed by this record shall send any accused to his death. 
No higher duty, no more solemn responsibility, rests upon this Court, than that 
of translating into living law and maintaining this constitutional shield deliber- 
ately planned and inscribed for the benefit of every human pote subject to | 
our Constitution—of whatever race, creed or persuasion. 


PALKO v. CONNECTICUT. 
302 U. S. 319, 58 S. Ct. 149, 82 L. Ed. 288 (1937). 


Mr. Justice Carpozo delivered the opinion of the courts. : 

A statute of Connecticut permitting appeals. in criminal cases to be 
taken by the state is challenged by appellant as an infringement of the 
Fourteenth Amendment of the Constitution of the United States. . ... 
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Appellant was indicted in Fairfield County, Conn., for the crime of 
murder of the first degree. A jury found him guilty of murder in the 


second degree, and he was sentenced to confinement in the state prison _ . 


for life. Thereafter the state of Connecticut, with the permission of the 
judge presiding at the trial, gave notice of appeal to the Supreme Court 
of Errors. . . . Upon such appeal, the Supreme Court of Errors re- 
versed the judgment and ordered a new trial. State v. Palko, 121 Conn. 
669, 186 A. 657. It found that there had been an error of law to the 
prejudice of the state (1) in excluding testimony as to a confession by 
defendant; (2) in excluding testimony upon cross-examination of de- 
fendant to impeach his eredibility; and (3) in the instructions to the 
jury as to the difference between first and second degree murder. 

Pursuant to the mandate of the Supreme Court of Errors, defendant 
was brought to trial again. Before a jury was impaneled, and also at 
later stages of the case, he made the objection that the effect of the new 
trial was to place him twice in jeopardy for the same offense, and in so 
doing to violate the Fourteenth Amendment of ‘the Constitution of the 
United States. Upon the overruling of the objection the trial proceeded. 
The jury returned a verdict of murder in the first degree, and the court 
sentenced the defendant to the punishment of death. 

1. .The execution of the sentence will not deprive appellant of his life 
without the process of law assured to him by the Fourteenth Amendment 
of the Federal Constitution. 

The argument for appellant is that whatever is forbidden by the Fifth 
Amendment is forbidden by the Fourteenth Amendment also. The 
Fifth Amendment, which is not directed to the States, but solely to the 
federal government, creates immunity from dauble jeopardy. No person 
shall be ‘‘subject for the same offense to be twice put in jeopardy of life 
or limb.’’ The Fourteenth Amendment ordains, ‘‘nor shall any State 
deprive any person of life, liberty, or property without due process of 
law.’’ To retry a defendant, though under one indictment and only one, 
subjects him, it is said, to double jeopardy in violation of the Fifth 
Amendment, if the prosecution is one on behalf of the United States. 
From this the consequence is said to follow that there is a denial of life 
or liberty without due process of law, if the prosecution is one on behalf 
of the people of a state. 

We have said that in appellant’s view the Fourteenth Amendment is 
to be taken as embodying the prohibitions of the Fifth. His thesis is 
even broader. Whatever would be a violation of the original bill of 
rights (Amendments 1 to 8) if done by the federal government is now 
equally unlawful by force of the Fourteenth Amendment if done by a 
state. There is no such general rule. 

[The Court here enumerates cases in which the specific requirements 
cf the Fifth Amendment were not regarded as included in the general 
requirement of due process under the Fourteenth, citing Hurtado v. 
California, ante, p. 840, Twining v. New Jersey, antec, p. 845, and other 
cases. It then enumerates the requirements of the Fifth Amendment 
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‘found to be implicit in the concept of ordered liberty, and thus, through 
the Fourteenth Amendment, [have] become valid as against the states,’’ 
citing De Jonge v. Oregon, post, p. 972, Near v. Minnesota, post, p. 964, 
and other cases. | 

The line of division may seem to be wavering and broken if there 
is a hasty catalogue of the cases on the one side and the other. Re- 
flection and analysis will induce a different view. There emerges the 
perception of a rationalizing principle which gives to discreet instances 
a proper order and coherence. The right to trial by jury and the im- 
munity from prosecution except as the result of an indictment may 
have value and importance. Even so, they are not of the very essence 
of a scheme of ordered liberty. To abolish them is not to violate a 
‘‘principle of justice so rooted in the traditions and conscience of our 
people as to be ranked as fundamental.’’ 

We reach a different plane of social and mora values when we pass 
to the privileges and immunities that have been taken over from the 
earlier articles of the Federal Bill of Rights and brought within the 
Fourteenth Amendment by a process of absorption. These in their 
origin were effective against the federal government alone. If the 
Fourteenth Amendment has absorbed them, the process of absorption 
has had its source in the belief that neither liberty nor justice would 
exist if they were sacrificed. Twining v. New Jersey, supra, 211 U. S. 
78, at page 99, 29 S. Ct. 14, 19, 53 L. Ed. 97. This is true, for illus- 
tration, of freedom of thought and speech. Of that freedom one may 
say that it is the matrix, the indispensable condition, of nearly every 
form of freedom. With rare aberrations a pervasive recognition of 
that truth can be traced in our history, political and legal. So it has 
come about that the domain of liberty, withdrawn by the Fourteenth 
Amendment from encroachment by the states, has been enlarged by 
latter-day judgments to include liberty of the mind as well as liberty 
of action. The extension became, indeed, a logical imperative when 
once it was recognized, as long ago it was, that liberty is something 
more than exemption from physical restraint, and that even in the 
field of substantive rights and duties the legislative judgment, if op- 
pressive and arbitrary, may be overridden by the courts. < 

Our survey of the cases serves, we think, to justify the statement 
that the dividing line between them, if not unfaltering throughout its 
course, has been true for the most part to a unifying principle. On 
which side of the line the case made out by the appellant has appropriate 
location must be the next inquiry and the final one. Is that kind of 
double jeopardy to which the statute has subjected him a hardship 
so acute and shocking that our polity will not endure it? Does it 
violate those ‘‘fundamental principles of liberty and justice which 
lie at the base of all our civil and political institutions??? Hebert v. 
Louisiana, swpra. The answer surely must be ‘‘no.’? What the answer 
would have to be if the state were permitted after a trial free from 
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error to try the accused over again or bring another case against him, 
we have no occasion to consider. We deal with the statute before us 
and no other. The state is not attempting to wear the accused out 
by a multitude of cases with accumulated trials. It asks no more than 
this,.that the case against him shall go on until there shall be a trial 
free from the corrosion of substantial legal error. This is not cruelty 
at all, nor even vexation in any immoderate degree. If the trial had 
been infected with error adverse to the accused, there might have been 
review at his instance, and as often as necessary to purge the vicious 
taint. A reciprocal privilege, subject at all times to the discretion of 
the presiding judge, has now been granted to the state. There is here 
no seismic innovation. The edifice of justice stands, its symmetry, 
to many, greater than before. 

2. The conviction of appellant is not in derogation of any privileges 
or immunities that belong to him as a citizen of the United States. 

There is argument in his behalf that the privileges and immunities 
of the Fourteenth Amendment as well as the due process clause has 
been flouted by the judgment. 

Maxwell v. Dow, supra, 176 U. S. 581, at page 584, gives the answer 
that is necessary. 

The judgment is affirmed. 


Mr. Justice BurTuER dissents. 


B. Due Process in Relation to Taxation 


DAVIDSON v. NEW ORLEANS. 
96 U. S. 97, 24 L. Ed. 616 (1878). 


Error to the Supreme Court of the State of Louisiana. 
On the 7th of December, 1871, the petition of the city of New Orleans 
was filed in the Seventh District Court for the parish of Orleans, 
setting forth an assessment on certain real estate, made under the statute 
of Louisiana, for draining the swamp lands within the parishes of 
Carroll and Orleans; and asking that the assessment should be homol- 
ogated by the judgment of the court. The estate of John Davidson 
was assessed for various parcels in different places for about $50,000. 
His widow and testamentary executrix appeared in that court and 
filed exceptions to the assessment; and the court refused the order of 
homologation, and set aside the entire assessment, with leave to the 
plaintiffs to present a new tableau. [This decree was reversed by the 
Supreme Court of Louisiana; and Mrs. Davidson then sued out a writ 
of error. ] 
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Mr. Justice Minuer delivered the opinion of the court. 

[Counsel for the plaintiff in error alleged that the judgment was in 
violation of the due process of law provision of the Fourteenth Amend- 
ment. | 

The prohibition against depriving the citizen or subject of his life, 
liberty, or property without due process of law, is not new in the con- 
stitutional history of the English race. It is not new in the constitu- 
tional history of this country, and it was not new in the Constitution 
of the United States when it became a part of the fourteenth amend- 
ment, in the year 1866. 

The equivalent of the phrase ‘‘due process of law,’’ according to Lord 
Coke, is found in the words ‘‘law of the land,’’ in the Great Charter, 
in connection with the writ of habeas corpus, the trial by jury, and other 
guarantees of the rights of the subject against the oppression of the 
crown. In the series of amendments to the Constitution of the United 
States, proposed. and adopted immediately after the organization of 
the government, which were dictated by the jealousy of the States as 
further limitations upon the power of the Federal government, it is 
found in the fifth, in connection with other guarantees of personal 
rights of the same character. Among these are protection against prose- 
eutions for crimes, unless sanctioned by a grand jury; against being 
twice tried for the same offense; against the accused being compelled, 
in a criminal case, to testify against himself; and against taking pri- 
vate property for public use without just compensation. 

Most of these provisions, including the one under consideration, either 
in terms or in substance, have been embodied in the constitutions of the 
several States, and in one shape or another have been the subject of 
judicial construction. 

It must be confessed, however, that the constitutional meaning or 
value of the phrase ‘‘due process of law,’’ remains to-day without that 
satisfactory precision of definition which judicial decisions have given 
to nearly all the other guarantees of personal rights found in the con- 
stitutions of the several States and of the United States. 

It is easy to see that when the great barons of England wrung from 
King John, at the point of the sword, the concession that neither their 
lives nor their property should be disposed of by the crown, except as 
provided by the law of the land, they meant by ‘‘law of the land’’ the 
ancient and customary laws of the English people, or laws enacted by 
the Parliament of which those barons were a controlling element. It 
was not in their minds, therefore, to protect themselves against the 
enactment of laws by the Parliament of England. But when, in the 
year of grace 1866, there is placed in the Constitution of the United 
States a declaration that ‘‘no State shall deprive any person of life, 
liberty, or property without due process of law,’’ ean a State make 
anything due process of law which, by its own legislation, it chooses 
to declare such? To affirm this is to hold that the prohibition to the 
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States is of no avail, or has no application where the invasion of private 
rights is effected under the forms of State legislation. It seems to us 
that a statute which declares in terms, and without more that the full 
and exclusive title of a described piece of land, which is now in A., 
shall be and is hereby vested in B., would, if effectual, deprive A. of 
his property without due process of law, within the meaning of the 
constitutional provision. 

A most exhaustive judicial inquiry into the meaning of the words 
‘due process of law,’’ as found in the fifth amendment, resulted in 
the unanimous decision of this court, that they do not necessarily im- 
ply a regular proceeding in a court of justice, or after the manner of 
such courts. Murray’s Lessee et al. v. nd tohoken Land and Improvement 
Co., 18 How. 272. 

It is not a little remarkable, that while this provision has been in 
the Constitution of the United States, as a restraint upon the authority 
of the Federal government, for nearly a century, and while, during all 
that time the manner in which the powers of that government have 
been exercised has been watched with jealousy, and subjected to the 
most rigid criticism in all its branches, this special limitation upon 
its powers has rarely been invoked in the judicial forum or the more 
enlarged theatre of public discussion. But while it has been a part 
of the Constitution, as a restraint upon the power of the States, only 
a very few years, the docket of this court is crowded with cases in 
which we are asked to hold that State courts and State legislatures 
have deprived their own citizens of life, liberty, or property without 
due process of law. There is here abundant evidence that there exists 
some strange misconception of the scope of this provision as found in 
the fourteenth amendment. In fact, it would seem, from the character 
of many of the cases before us, and the arguments made in them, that 
the clause under consideration is looked upon as a means of bringing 
to the test of the decision of this court the abstract opinions of every 
unsuccessful litigant in a State court of the justice of the decision against 
him, and of the merits of the legislation on which such a decision may 
be founded. If, therefore, it were possible to define what it is for a 
State to deprive a person of life, liberty, or property without due proc- 
ess of law, in terms which would cover every exercise of power thus 
forbidden to the State, and exclude those which are not, no more use-. 
ful construction could be furnished by this or any other court to any 
part of the fundamental law. 

But, apart from the imminent risk of a failure to give any definition 
which would be at once perspicuous, comprehensive, and satisfactory, 
there is a wisdom, we think, in the ascertaining of the intent and ap- 
plication of such an important phrase in the Federal Constitution, by 
the gradual process of judicial inclusion and exclusion, as the cases 
presented for decision shall require, with the reasoning on which such 
decisions may be founded. This court is, after an experience of nearly 
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a century, still engaged in defining the obligation of contracts, the 
regulation of commerce, and other powers conferred on the Federal 
government, or limitations imposed upon the States. 

As contributing, to some extent, to this mode of determining what 
class of cases do not fall within its provision, we lay down the follow- 
ing proposition, as applicable to the case before us:— 

That whenever by the laws of a State, or by State authority, a tax, 
assessment, servitude, or other burden is imposed upon property for 
the public use, whether it be for the whole State or of some more limited 
portion of the community, and those laws provide for a mode of con- 
firming or contesting the charge thus imposed, in the ordinary courts 
of justice, with such notice to the person, or such proceeding in regard 
to the property as is appropriate to the nature of the case, the judgment 
in such proceedings cannot be said to deprive the owner of his prop- 
erty without due process of law, however obnoxious it may be to other 
objections. 

It may violate some provision of the State constitution against un- 
equal taxation; but the Federal Constitution imposes no restraint on 
the States in that regard. If private property be taken for public 
uses without just compensation, it must be remembered that, when’ 
the fourteenth amendment was adopted, the provision on that subject, 
in immediate juxtaposition in the fifth amendment with the one we are 
construing, was left out, and this was taken. It may possibly violate 
some of those principles of general constitutional law, of which we 
could take jurisdiction if we were sitting in review of a Circuit Court 
of the United States, as we were in Loan Association v. Topeka (20 
Wall. 655). But however this may be, or under whatever other clause 
of the Federal Constitution we may review the case, it is not possible 
to hold that a party has, without due process of law, been deprived of 
his property, when, as regards the issues affecting it, he has, by the 
laws of the State, a fair trial in a court of justice, according to the 
modes of proceeding applicable to such a case. ‘ 

This proposition covers the present case. Before the assessment could 
be collected, or become effectual, the statute required that the tableau 
of assessments should be filed in the proper District Court of the 
State; that personal service of notice, with reasonable time to object, 
should be served on all owners who were known and within reach of 
process, and due advertisement made as to those who were unknown, 
or could not be found. This was complied with; and the party com- 
plaining here appeared, and had a full and fair hearing in the court 
of the first instance, and afterwards in the Supreme Court. If this 
be not due process of law, then the words can have no definite meaning 
as used in the Constitution. 

One or two errors assigned, and not mentioned in the earlier part 
of this opinion, deserve a word or two. 

It is said that the plaintiff’s property had previously been assessed 
for the same purpose, and the assessment paid. If this be meant to 
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deny the right of the State to tax or assess property twice for the same 
purpose, we know of no provision in the Federal Constitution which 
forbids this, or which forbids unequal taxation by the States. . . . 

It is also said that part of the property of plaintiff which was assessed 
is not benefited by the improvement. This is a matter of detail with 
which this court cannot interfere, if it were clearly so; but it is hard 
to fix a limit within these two parishes where property would not be 
benefited by the removal of the swamps and marshes which are within 
their bounds. . .. 

As there is no error in the judgment of the Supreme Court of Louisi- 
ana, of which this court has cognizance, it is affirmed. 


Mr. Justice Brapuey. In the conclusion and general tenor of the 
opinion just read, I concur. But I think it narrows the scope of in- 
quiry as to what is due process of. law more than it should do. 

It seems to me that private property may be taken by a State without 
due process of law in other ways than by mere direct enactment, or 
the want of a judicial proceeding. If a State, by its laws, should author- 
ize private property to be taken for public use without compensation 
(except to prevent its failing into the hands of an enemy, or to prevent 
the spread of a conflagration, or, in virtue of some other imminent 
necessity, where the property itself is the cause of the public detriment), 
I think it would be depriving a man of his property without due proe- 
ess of law. The exceptions noted imply that the nature and cause of 
the taking are proper to be considered. . . . I think, therefore, 
we are entitled, under the fourteenth amendment, not only to see that 
there is some process of law, but ‘‘due process of law,’’ provided by 
the State law when a citizen is deprived of his property; and that, in 
judging what is ‘‘due process of law,’’ respect must be had to the cause 
and object of the taking, whether under the taxing power, the power 
of eminent domain, or the power of assessment for local improvements, 
or none of these; and if found to be suitable or admissible in this special 
case, it will be adjudged to be ‘‘due process of law’’; but if found to 
be arbitrary, oppressive, and unjust, it may be declared to be not ‘‘due 
process of law.’? Such an examination may be made without inter- 
fering with that large discretion which every legislative power has 
of making wide modifications in the forms of procedure in each case, 
according as the laws, habits, customs, and preferences of the people 
of the particular State may require. 

Nore.—The importance of this case lies in the narrow interpretation given by 
the Court to the scope of the ‘‘due process’’ clause. The decision fits into the 
general reaction of the Court against giving to the Fourteenth Amendment a mean- 
ing which would have narrowly restricted the powers of the States. See the 
Slaughter-House Cases and the Civil Rights Cases, ante, p. 584 and p. 595. Justice 
Bradley’s dissenting opinion is more in line with the present application of the due 


process clause. ; 
In Hagar v. Reclamation District No. 108, 111 U. 8. 701, 4 8. Ct. 663, 28 L. 
Ed. 569 (1884) involving the constitutionality of a California law establishing a 
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general system for reclaiming swamp lands by the formation of reclamation districts 
and the assessment of taxes upon lands benefited, the court held that the assess- 
ments were not in violation of the requirement of due process of law because made 
without notice to the property owner and without hearing. 

In Fallbrook Irrigation’ District v. Bradley, 164 U. S. 112, 17 S. Ct. 56, 41 L. 
Ed. 369 (1896) involving a suit for an injunction by Bradley to prevent a sale 
of land in payment of a local assessment in the State of California for the installa- 
tion of a system of irrigation, the Court held that the objections taken to the 
assessment on the ground that it was not for a public purpose and was therefore a 
taking of property without due process of law were not well taken. 

In Magnano Co. v. Hamilton, 292 U. S. 40, 54 S. Ct. 59; 78 L. Ed. 1109 (1934), 
the appellant, a Washington corporation engaged in selling ‘‘Nucoa,’’ a form of 
oleomargarine, attacked as in violation of due process & state excise tax of 15¢ 
per pound on all butter substitutes sold within ,the State. The Court conceded 
that the tax might be so excessive as to destroy the intrastate business of the com- 
pany, but referred to the McCray case, ante, p. 160, as holding ‘‘that if a tax be 
within the lawful power of the legislature, the exertion of the power may not be 
restrained because of the results to arise from its exercise.’’ 

In Great Northern Ry. Co. v. Weeks, 297 U. S. 135, 56 S. Ct. 426, 80 L. Ed. 
532 (1936), suit was brought by the railway against the tax commissioner on the 
ground that the taxes levied were based upon a valuation which included properties 
located outside the State and was in other respects grossly excessive and arbitrary. 
On the latter point the Court held the assessment in violation of due process. 
Justice Stone, dissenting, pointed out that the decision overlooked ‘‘the principle 
upon which property taxes are laid and collected.’’ 


Taxation is but a method of raising revenue to defray the expenses of govern- 
ment, and of distributing the burden among those who must bear it. The 
taxpayer cannot complain of the tax burden which he has to bear, who shows 
no inequality in the application of it. And plainly he does not show inequality 
merely by proving that the valuation of his property for taxation is much 
higher than its market or its condemnation value. 


The principle of the dissenting opinion clearly holds where local assessments of 
real estate have not been reduced to meet lower market values. 

One of the most difficult problems of state taxation is to determine what propor- 
tion of the taxable property of corporations doing business in a number of States 
is subject to taxation in each of them. Under the so-called ‘‘unit rule’’ a State 
may tax such part of a company’s tangible property, real and personal, as lies 
within the State, and such part of its intangible property as may be fairly attrib- 
uted to the business transacted in that State. 

In Connecticut General Life Ins. Co. v. Johnson, 303 U. 8. 77, 58 S. Ct. 436, 
82 L. Ed. 673 (1938), involving a California law taxing insurance companies upon 
the amount of the gross premiums received by them upon business done in the state, 
the court held the law to be in violation of the due process clause of the Fourteenth 
Amendment in so far as it taxed the Connecticut company on premiums received in 
Connecticut on reinsurance contracts made with companies doing business in Cali- 
fornia. Justice Black, dissenting, argued that the word ‘‘person’’ in the Fourteenth 
Amendment was not understood to include corporations when the Amendment was 
first adopted; and he expressed the opinion that the Court ‘‘should now overrule 
previous decisions which interpreted the Fourteenth Amendment to include corpora- 
tions.’’ 

Compare Wisconsin v. J. C. Penney Co., 311 U. 8S. 435, 61 S. Ct. 246, 85 L. Ed. 
267 (1940), sustaining a ‘‘privilege dividend tax’’ assessed against a foreign cor- 
poration licensed tg do business in the State. Said the Court, by Mr. Justice 
Frankfurter: 
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The Constitution is not a formulary. It does not demand of states strict 
observance of rigid categories-nor precision of technical phrasing in their 
exercise of the most basic power of government, that of taxation. For con- 
stitutional purposes the decisive issue turns on the operating incidence of a 
challenged tax. A state is free to pursue its own fiscal policies, unembarrassed 
by the Constitution, if by the practical operation of a tax the state has exerted 
its power in relation to opportunities which it has given, to protection which 
it has afforded, to benefits which it has conferred by the fact of being an 
orderly, civilized society. 

. . That test [of constitutionality] is whether pEOpenty was taken with- 
out due process of law, or, if paraphrase we must, whether the taxing power 
exerted by the state bears fisesil relation to biotectlon opportunities and benefits 
given by the state. The simple but controlling question is whether the state 
has given anything for which it can ask return. The substantial privilege of 

~ carrying .on business in Wisconsin, which has here been given, clearly supports 
the tax, and the state has, not given the less merely because it has conditioned 
the demand of the exaction upon happenings outside its own borders. 


Four justices dissented, basing their conclusions upon Connecticut General, Life 
Insurance Co. v. Johnson, ante, p. 866. 

It is a fundamental principle that taxes must be for a ‘‘ public purpose’’; but 
the determination of what constitutes a public purpose has given rise to much 
difficulty. In Green v. Frazier, 253 U.S. 233, 40 S. Ct. 499, 64 L. Ed. 878 (1920), 
the Court refused to invalidate a whole series of enactments, including the Bank 
of North Dakota operated by the State, alleged by taxpayers not to constitute a 
public purpose.. In Rindge Co. y. Los Angeles, 262 U. 8S. 700, 43 S. Ct. 689, 67 
L. Ed. 1186 (1923), it was held that, a road with a view of the ocean on one side 
and of a mountain range.on the other, constituting ‘‘a scenic highway of great 
beauty,’’ was a public use even though of no commercial utility. More recently, in 
Carmichael v. Southern Coal & Coke Co., 301 U. S. 495, 57 -S. Ct. 868, 81 L. Ed. 
1245, 109 A. L. R. 1327 (1937), involving a suit to enjoin the collection of a tax 
exacted by the Alabama Unemployment Compensation Act imposing upon em- 
ployers the obligation to pay a certain percentage of their monthly payrolls into 
a state fund provided for by the act, the court held that the imposition of the 
tax. and the expenditure of the funds were for a ‘‘public purpose,’’ and that the 
exemption from the act of persons employing agricultural laborers, domestic servants 
and. others did not violate the requirement of: equal protection of the laws. 

The classic treatise on taxation is Cooley, The Law of Taxation. See also Gray, 
Limitations on the Taxing Power; Judson, A Treatise on the Power of Taxation; 
B. P. McAllister, Public Purpose in Taxation, 18 Cal. L. Rev. 137, 241 (1980). 


C. Due Process in Relation to the Police Power 
1. Bayh ee OF THE PuBLIC HEALTH 


JACOBSON v. MASSACHUSETTS. 
=197°U; 8S; ak, 25 §. Ct. 358, 49 L. Ed. 643 (1905). 


Error to the Supreme Judicial Court of the State of Massachusetts. 
[The Revised Laws of Massachusetts, ¢. 75, § 187, provide that ‘‘the 
board of health of any city or town, if, in its opinion, it is necessary 
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for the public health and safety shall require and enforce the vaccina- 
tion and revaccination of all the inhabitants thereof and shall provide 
them with the means of free vaccination. Whoever, being over twenty- 
one years of age and not under guardianship, refuses or neglects to 
comply with such requirement shall forfeit five dollars.’? In 1902 
the Board of Health of Cambridge ordered ‘‘that all the inhabitants 
of the city who have not been successfully vaccinated since March 1, 
1897, be vaccinated or revaccinated.’’ Jacobson having refused to 
comply with the order was proceeded against by a criminal complaint. 
He made numerous offers of proof which were rejected as immaterial. 
He asked the judge to charge that the statute was in derogation of 
the rights secured to him by the Preamble to the Constitution of the 
United States and tended to subvert and defeat the purposes. of the 
Constitution as declared in the Preamble and that it was also contrary 
to the Fourteenth Amendment. The judge refused, the defendant was 
convicted and the action of the trial court was sustained by the Supreme 
Judicial Court. The defendant then sued out a writ of error.] 


Mr. Justice Haruan . . . delivered the opinion of the court. 

We pass without extended discussion the suggestion that the par- 
ticular section of the statute of Massachusetts now in question (§ 137, 
ce. 75) is in derogation of rights secured by the Preamble of the Con- 
stitution of the United States: Although that Preamble indicates the 
general purposes for which the people ordained and established the 
Constitution, it has never been regarded as the source of any substan- 
tive power conferred on the Government of the United States or on 
any of its Departments. Such powers embrace only those expressly 
granted in the body of the Constitution and such as may be implied 
from those so granted. Although, therefore, one of the declared ob- 
jects of the Constitution was to secure the blessings of liberty to all 
under the sovereign jurisdiction and authority of the United States, 
no power can be exerted to that end by the United States unless, apart 
from the Preamble, it be found in some express delegation of power 
or in some power to be properly implied therefrom. 1 Story’s Const. 
§ 462. 

We also pass without discussion the suggestion that the above sec- 
tion of the statute is opposed to the spirit of the Constitution. Un- 
doubtedly, as observed by Chief Justice Marshall, speaking for the 
court in Sturges v. Crowninshield, 4 Wheat. 122, 202, ‘‘the spirit of 
an instrument, especially of a constitution, is to be respected not less 
than its letter, yet the spirit is to be collected chiefly from its words.’’ 
We have no need in this case to go beyond the plain, obvious meaning 
of the words in those provisions of the Constitution which, it is ¢on- 
tended, must control our decision. 

What, according to the judgment of the state court, is the scope and 
effect of the statute? What results were intended to be accomplished 


by it? These questions must be answered. 
& 
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The Supreme Judicial Court of Massachusetts said in the present 
ease: ‘‘Let us consider the offer of evidence which was made by the 
defendant Jacobson. . . . The other eleven propositions all relate 
to alleged injurious or dangerous effects of vaccination. The defendant 
‘offered to prove and show by competent evidence’ these so-called facts. 
Each of them, in its nature, is such that it) cannot be stated as a truth, 
otherwise than as a matter of opinion. The only ‘competent evidence’ 
that could be presented to the court to prove these propositions was the 
testimony of experts, giving their opinions. It would not have been 
competent to introduce the medical history of individual eases. <As- 
suming that medical experts could have been found who would have 
testified in support of these propositions, and that it had become the 
duty of the judge, in accordance with the law as stated in Common- 
wealth v. Anthes, 5 Gray, 185, to instruct the jury as to whether or 
not the statute is constitutional, he would have been obliged to consider 
the evidence in connection with facts of common knowledge, which the 
court will always regard in passing upon the constitutionality of a 
statute. He would have considered this testimony of experts in con- 
nection with the facts that for nearly a century most of the members of 
the medical profession have regarded vaccination, repeated after in- 
tervals, as a preventive of smallpox; that while they have recognized 
the possibility of injury to an individual from carelessness in the per- 
formance of it, or even in a conceivable case without carelessness, they 
generally have considered the risk of such an injury too small to be 
seriously weighed as against the benefits coming from the discreet and 
proper use of the preventive; and that not only the medical profession 
and the people generally have for a long time entertained these opinions, 
but legislatures and courts have acted upon them with general unanimity. 
If the defendant had been permitted to introduce such expert testi- 
mony as he had in support of these several propositions, it could not 
have changed the result. It would not have justified the court in hold- 
ing that the legislature had transcended its power.in enacting this 
statute on their judgment of what the welfare of the people demands.’’ 
Commonwealth v. Jacobson, 183 Massachusetts, 242. 

The authority of the State to enact this statute is to be referred to 
what is commonly called the police power—a power which the State 
did not surrender when becoming a member of the Union under the 
Constitution. Although this court has refrained from any attempt to 
define the limits of that power, yet it has distinctly recognized the 
authority of a State to enact quarantine laws and ‘‘health laws of 
every description’’; indeed, all laws that relate to matters completely 
within its territory and which do not by their necessary operation af- 
fect the people of other States. According to settled principles the 
police power of a State must be held to embrace, at least, such reason- 
able regulations established directly by legislative enactment as will 
protect the public health and the public safety. . . . It is equally 
true that the State may invest local bodies called into existence for 
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purposes of local administration with authority in some appropriate 
way to safeguard the public health and the public safety. 

We come, then, to inquire whether any right given, or secured by 
the Constitution, is invaded by the statute as interpreted by the state 
court. The defendant insists that his liberty is invaded when the State 
subjects him to fine or imprisonment for neglecting or refusing to sub- 
mit to vaccination; that a compulsory vaccination law is unreasonable, 
arbitrary and oppressive, and, therefore, hostile to the inherent right 
of every freeman to care for his own body and health in such way as 
to him seems best; and that the execution of such a law against one 
who objects to vaccination, no matter for what reason, is nothing short 
of an assault upon his person. But the liberty secured by the Consti- 
tution of the United States to every person within its jurisdiction does 
not import an absolute right in each person to be, at all times and in 
all circumstances, wholly freed from restraint. There are manifold 
restraints to which every person is necessarily subject for the common 
good. On any other basis organized society could not exist with safety 
to its members. Society based on the rule that each one is a law unto 
himself would soon be confronted with disorder and anarchy. Real 
liberty for all could not exist under the operation of a principle which 
recognizes the right of each individual person to use his own, whether 
in respect of his person or his property, regardless of the injury that 
may be done to others. . . . Im the constitution of Massachusetts 
adopted in 1780 it was laid down as a fundamental principle of the 
social compact that the whole people covenants with each citizen, and 
each citizen with the whole people, that all shall be governed by cer- 
tain laws for ‘‘the common good.’’ eps 

It is to be observed that the legislature of Massachusetts required 
the inhabitants of a city or town to be vaccinated only when, in the 
opinion of the Board of Health, that was necessary for the public health 
or the public safety. The authority to determine for all what ought 
to be done in such an emergency must have been lodged somewhere 
or in some body; and surely it was appropriate for the legislature to 
refer that question, in the first instance, to a Board of Health, com- 
posed of persons residing in the locality affected and appointed, pre- 
sumably, because of their fitness to determine such questions. ‘To 
invest such a body with authority over such matters was not an un- 
usual nor an unreasonable or arbitrary requirement. Upon the principle 
of self-defense, of paramount necessity, a community has the right 
to protect itself against an epidemic of disease which threatens the 
safety of its members. . . . Smallpox being prevalent and increas- 
ing at Cambridge, the court would usurp the functions of another 
branch of government if it adjudged, as matter of law, that the mode 
adopted under the sanction of the State, to protect the people at large, 
was arbitrary and not justified by the necessities of the case. 
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Looking at the propositions embodied in the defendant’s rejected 
offers of proof it is clear that they are more formidable by their num- 
‘ber than by their inherent value. Those offers in the main seem to 
have had no purpose except to state the general theory of those of the 
medical profession who attach little or no value to vaccination as a 
means of preventing the spread of smallpox or who think that vaccina- 
tion causes other diseases of the body. What everybody knows the 
court must know, and therefore the state court judicially knew, as 
this court knows, that an opposite theory accords with the common be- 
lief and is maintained by high medical authority. We must assume 
that when the statute in question was passed, the legislature of Massa- 
chusetts was not unaware of these opposing theories, and was compelled, 
of necessity, to choose between them. It was not compelled to commit 
a matter involving the public health and safety to the final decision 
of a court or jury. It is no part of the function of a court or a jury 
to determine which one of two modes was likely to be the most effective 
for the protection of the public against disease. That was for the 
legislative department to determine in the light of all the informa- 
tion it had or could obtain. It could not properly abdicate its function 
to guard the public health and safety. The state legislature proceeded 
upon the theory which recognized vaccination as at least an effective 
if ‘not the best known way in which to meet and suppress the evils of 
a smallpox epidemic that imperilled an entire population. Upon 
what sound principles as to the relations existing between the different 
departments of government can the court review this action of the 
legislature? If there is any such power in the judiciary to review 
legislative action in respect of a matter affecting the general welfare, 
it can only be when that which the legislature has done comes within 
the rule that if a statute purporting to have been enacted to protect 
the public health, the public morals or the public safety, has no real 
or substantial relation to those objects, or is, beyond all question, a 
plain, palpable invasion of rights secured by the fundamental law, it 
is the duty of the courts to so adjudge, and thereby give effect to the 
Constitution. Mugler v. Kansas, 123 U. S. 623, 661; Minnesota v. 

Barber, 136 U. S. 318, 320; Atkin'v. Kansas, 191 U. S. 207, 223." 

The defendant did not offer to prove that, by reason of his then con- 
dition, he was in fact not a fit subject for vaccination. : 

We are unwilling to hold it to be an element in the liberty secured 
by the Constitution of the United States that one person, or a minority 
of persons, residing in any community and enjoying the benefits of 
its local government, should have the power thus to dominate the 
majority when supported in their action by the authority of the State. 
While this court should guard with firmness every right appertaining 
to life, liberty or property as secured to the individual by the Supreme 
Law of the Land, it is of the last importance that it should not in- 
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vade the domain of local authority except when it is plainly necessary 
to do so in order to enforce that law. The safety and the health of the 
people of Massachusetts are, in the first instance, for that Common- 
wealth to guard and protect. They are matters that do not ordinarily 
concern the National Government. So far as they can be reached by 
any government, they depend, primarily, upon such action as the State 
in its wisdom may take; and we do not perceive that this legislation 
has invaded any right secured by the Federal Constitution. 

The judgment of the court below must be affirmed. 

It is so ordered. 


Mr. Justice Brewer and Mr. Justice PEcKHAM dissent. 


POWELL v. PENNSYLVANIA. 
127 U. S. 678, 8 S. Ct. 992, 32 L. Ed. 253 (1888). 


In Error to the Supreme Court of the State of Pennsylvania. 


Mr. Justice Haruan delivered the opinion of the court. 

This writ of error brings up for review a judgment of the Supreme 
Court of Pennsylvania, sustaining the validity of a statute of that 
Commonwealth relating to the manufacture and sale of what is com- 
monly called oleomargarine butter. That judgment, the plaintiff in 
error [W. L. Powell] contends, denies to him certain rights and privi- 
leges specially claimed under the Fourteenth Amendment to the Con- 
stitution of the United States. 

It is scarcely necessary to say that if this statute is a legitimate ex- 
ercise of the police power of the State for the protection of the health 
of the people, and for the prevention of fraud, it is not inconsistent 
with that amendment; for it is the settled doctrine of this court that, 
as government is organized for the purpose, among others, of preserv- 
ing the public health and the public morals, it cannot devest itself of 
the power to provide for those objects; and that the Fourteenth Amend- 
ment was not designed to interfere with the exercise of that power by 
the States. 

The,main proposition advanced by the defendant is that his enjoy- 
ment upon, terms of equality with all others in similar circumstances 
of the privilege of pursuing an ordinary calling or trade, and of ac- 
quiring, holding, and selling property, is an essential part of his rights 
of liberty and property, as guaranteed by the Fourteenth Amendment. 
The court assents to this general proposition as embodying a sound 
principle of constitutional law. But it cannot adjudge that the de- 
fendant’s rights of liberty and property, as thus defined, have been 
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infringed by the statute of Pennsylvania, without holding that, al- 
though it may have been enacted in good faith for the objects expressed 
in its title, namely, to protect the public health and to prevent the 
adulteration of dairy products and fraud in the sale thereof, it has, in 
fact, no real or substantial relation to those objects. Mugler v. Kansas, 
123 U. S. 623, 661. The court is unable to affirm that this legislation 
has no real or substantial relation to such objects. 

It will be observed that the offer in the court below was to show by 
proof that the particular articles the defendant sold, and those 
in his possession for sale, in violation of the statute, were, in fact, 
wholesome or nutritious articles of food. It is entirely consistent with 
that offer that many, indeed, that most kinds of oleomargarine butter 
in the market contain ingredients that are or may become injurious 
to health. 

Whether the manufacture of oleomargarine, or imitation butter, of 
the kind described in the statute, is, or may be, conducted in such a 
way, or with such skill and secrecy, as to baffle ordinary inspection, or 
whether it involves such danger to the public health as to require, for 
the protection of the people, the entire suppression of the business, 
rather than its regulation in such manner as to permit the manufac- 
ture and sale of articles of that class that do not contain noxious in- 
gredients, are questions of fact and of public policy which belong to 
‘the legislative department to determine. And as it does not appear 
upon the face of the statute, or from any facts of which the court must 
take judicial cognizance, that it infringes rights secured by the funda-. 
mental law, the legislative determination of those questions is conclu- 
sive upon the courtss It is not a part of their functions to conduct 
investigations of facts entering into questions of public policy merely, 
and to sustain or frustrate the legislative will, embodied in statutes, 
as they may happen to approve or disapprove its determination of 
such questions. The power which the Legislature has to promote the 
general welfare is very great, and the diseretion which that department 
of the government has, in the employment of means to that end, is 
very large. . . . The Legislature of Pennsylvania, upon the fullest 
investigation, as we must conclusively presume, and upon reasonable 
grounds, as must be assumed from the record, has determined that 
the prohibition of the sale, or offering for sale, or having in possession 
to sell, for purposes of food, of any article manufactured out of oleagi- 
nous substances or compounds other than those produced from unadul- 
terated milk or cream from unadulterated milk, to take the place of 
butter produced from unadulterated milk or cream from unadulterated 
milk, will promote the public health, and prevent frauds in the sale 
of such articles. If all that can be said of this legislation is that it is 
unwise, or unnecessarily oppressive to those manufacturing or selling 
wholesome oleomargarine, as an article of food, their appeal must be 
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to the Legislature, or to the ballot-box, not to the judiciary. The 
latter cannot iaterfere without usurping powers committed to another 
department of government. ; | 

Upon the whole case, we are of opinion that there is no error in the 
judgment, and it is, therefore, affirmed. 


Mr. Justice Frexp, dissenting. 


BUCK v. BELL. 
274 U. S. 200, 47 S. Ct. 584, 71 L. Ed. 1000 (1927). 


On Writ of Error to the Supreme Court of Appeals of the State of 
Virginia. 


Mr. Justice HoumEs delivered the opinion of the court. 

This is a writ of error to review a judgment of the Supreme Court 
of Appeals of the State of Virginia, affirming a judgment of the Cir- 
cuit Court of Amherst County, by which the defendant in error [J. H. 
Bell], the superintendent of the State Colony for Epileptics and Feeble 
Minded, was ordered to perform the operation of salpingectomy upon 
_ Carrie Buck, the plaintiff in error, for the purpose of making her 
sterile. 143 Va. 310. The case comes here upon the contention that 
the statute authorizing the judgment is void under the Fourteenth 
Amendment as denying to the plaintiff in error due process of law and 
the equal protection of the laws. 

Carrie Buck is a feeble minded white woman who was committed 
to the State Colony above mentioned in due form. She is the daughter 
of a feeble minded mother in the same institution, and the mother of 
an illegitimate feeble minded child. She was eighteen years old at 
the time of the trial of her case in the Circuit Court in the latter part 
of 1924. An Act of Virginia, approved March 20, 1924, recites that 
the health of the patient and the welfare of society may be promoted 
in certain cases by the sterilization of mental defectives, under careful 
safeguard, &c; that the sterilization may be effected in males by vasec- 
tomy and in females by salpingectomy, without serious pain or sub- 
stantial danger to life; that the Commonwealth is supporting in various 
institutions many defective persons who if now discharged wbuld be- 
come a menace but if incapable of procreating might be discharged 
with safety and become self-supporting with benefit to themselves and 
to society ; and that experience has shown that heredity plays an im- 
portant part in the transmission of insanity, imbecility, &e. The stat- 
ute then enacts that whenever the superintendent of certain institutions 
including the above named State Colony shall be of opinion that it is 
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for the best interest of the patients and of society that an inmate under 
his care should be sexually sterilized, he may have the operation per- 
formed upon any patient afflicted with hereditary forms of insanity, 
imbecility, &., on complying with the very careful provisions by which 
the act protects the patients from possible abuse. 

The superintendent first presents a petition to the special board of 
directors of his hospital or colony, stating the facts and the grounds 
for his opinion, verified by affidavit. Notice of the petition and of the 
time and place of the hearing in the institution is to be served upon 
the inmate, and also upon his guardian, and if there is no guardian the 
superintendent is to apply to the Circuit Court of the County to ap- 
point one. If the inmate is a minor notice also is to be given to his 
parents if any with a copy of the petition. The board is to see to it 
that the inmate may attend the hearings if desired by him or his guard- 
ian. The evidence is all to be reduced to writing, and after the board 
has made its order for or against the operation, the superintendent, . 
or the inmate, or his guardian, may appeal to the Circuit Court of 
the County. The Circuit Court may consider the record of the board 
and the evidence before it and such other admissible evidence as may 
be offered, and may affirm, revise, or reverse the order of the board and 
enter such order as it deems just. Finally any party may apply to 
the Supreme Court of Appeals, which, if it grants the appeal, is to 
hear the case upon the record of the trial in the Circuit Court and 
may enter such order as it thinks the Circuit Court should have entered. 
There can be no doubt that so far-as procedure ‘is concerned the rights 
of the patient are most carefully considered, and as every step in this 
case was taken in scrupulous compliance with the statute and after 
months of observation, there is no doubt that in that respect the plain- 
tiff in error has had due process of law. 

The attack is not upon the procedure but upon the substantive law. 
It seems to be contended that in no circumstances could such an order 
be justified. It certainly is contended that the order cannot be justified 
upon the existing grounds. The judgment finds the facts that have 
been recited and that Carrie Buck ‘‘is the probable potential parent 
of socially inadequate offspring, likewise afflicted, that she may be 
sexually sterilized without detriment to her general health and that her 
welfare and that of society- will be promoted by her sterilization,’’ 
and thereupon makes the order. In view of the general declarations 
of the legislature and the specific findings of the Court, obviously we 
cannot say as matter of law that the grounds do not exist, and if they 
exist they justify the result. We have seen more than once that the 
public welfare may call upon the best citizens for their lives. It would 
be strange if it could not call upon those who already sap the strength 
of the State for these lesser sacrifices, often not felt to be such by those 
concerned, in order to prevent our being swamped with incompetence. 
It is better for all the world, if instead of waiting to execute degenerate 
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offspring for crime, or to let them starve for their imbecility, society 
can prevent those who are manifestly unfit from continuing their kind. 
The principle that sustains compulsory vaccination is broad enough 
to cover cutting the Fallopian tubes. Jacobson v. Massachusetts, 197 
U. 8. 11. Three generations of imbeciles are enough. 

But, it is said, however it might be if this reasoning were applied 
generally, it fails when it is confined to the small number who are in 
the institutions named and is not applied to the multitudes outside. 
It is the usual last resort of constitutional arguments to point out 
shortcomings of this sort. But the answer is that the law does all that 
is needed when it does all that it can, indicates a policy, applies it to 
all within the lines, and seeks to bring within the lines all similarly 
situated so far and so fast as its means allow. Of course so far as the 
operations enable those who otherwise must be kept confined to be 
returned to the world, and thus open the asylum to others, the equality 
aimed at will be more nearly reached. 

Judgment affirmed. 


Mr. Justice ButuErR dissents. 7 


Nors.—The police power of the State has been effectively challenged in but few 
cases where matters of public health have been at issue. The Supreme Court has 
upheld the regulation of medical, dental and other related professions, Dent v. 
West Virginia, 129 U. 8S. 114, 9 S. Ct. 231, 32 L. Ed. 623 (1889), Douglas v. Noble, 
261 U. S. 165, 43 S. Ct. 303, 67 L. Ed. 590 (1922); drugless practitioners, Crane 
v. Johnson, 242 U. S. 339, 37 8. Ct. 176, 61 L. Ed. 348 (1917); the sale of food, 
Weigle v. Curtice Bros., 248 U. S.' 285, 39 S. Ct. 124, 63 L. Ed. 242 (1919); the 
sale of milk, Nebbia v. New York, post, p. 949; the emission of smoke from factories, 
Northwestern Laundry v. Des Moines, 239 U. S. 486, 36 8S. Ct. 206, 60 L. Ed. 396 
(1916); and numerous other activities and conditions. In a somewhat exceptional 
case, Weaver v. Palmer Bros., 270 U. S. 402, 46 S. Ct. 320, 70 L. Ed. 654 (1926), 
the Court (Justices Holmes, Brandeis and Stone dissenting) held that the use of 
shoddy, properly sterilized, in the making of comfortables might not be prohibited. 

In line with Buck v. Bell is the more recent case of Minnesota ex rel. Pearson v. 
Probate Court of Ramsey County, 309 U. 8S. 270, 60 8. Ct. 523, 84 L. Ed. 744 
(1940), upholding a law for the commitment of persons with a ‘‘ psychopathic per- 
sonality,’’ the term béing defined in the statute as meaning ‘‘the existence in any 
persons of such conditions of emotional instability, or impulsiveness of behavior, 
or lack of customary standards of good judgment, or failure to appreciate the 
consequences of his acts, as to render such person irresponsible for his conduct with 
respect to sexual matters and thereby dangerous to other persons,’’ and the law 
having been construed by the state Supreme Court as requiring that there be proof 
of a ‘‘habitual course of misconduct in sexual matters’’ on the part of the persons 
against whom proceedings under the statute are directed. 


i] 
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2. PROTECTION OF THE PuBLIC SAFETY 


SPROLES v. BINFORD. 
286 U.S. 374, 52 S. Ct. 581, 76 L. Ed. 1167 (1932). 


Appeal from the District Court of the United States for the Southern 
District of Texas. 


Mr. Cuier Justices Hueuss delivered the opinion of the court. 

The District Court, composed of three judges, entered a final decree 
dismissing the bill of complaint which sought to restrain the enforce- 
ment [by T. Binford, Sheriff, et al.] of the Motor Vehicle Act of Texas, 
House Bill No. 336, chapter 282, 42d Texas Legislature, 56 F. (2d) 189. 
The decree was entered on pleadings and proofs, and the complainants 
and interveners [E. Sproles et al.] appeal. The act was assailed upon 
the ground that certain of its provisions violate the due process and 
equal protection clauses of the Fourteenth Amendment, and also the 
commerce and contract clauses (article 1, § 8, cl. 3, section 10, cl. 1) 
of the Federal Constitution. The statute is an amendatory act and 
the provisions in question are found in sections 2, 3, 5, and 7. 

Section 2 prohibits the operation on any highway of any ‘‘vehicle,’’ 
as defined, exceeding stated limitations of size, or any vehicle not con- 
structed or equipped as required, and also the transportation of any 
load exceeding the dimensions and weights prescribed. 

Section 3 limits the width of a vehicle including load, to 96 inches, 
the height to 121% feet, the length to 35 feet, and the length of a com- 
bination of vehicles, coupled together, to 45 feet. 

Section 5 prohibits any ‘‘commercial motor vehicle’? . . . truck- 
tractor, or trailer from operating outside of an incorporated city or 
town with a load exceeding 7,000 pounds . . . and provides further 
that no motor vehicle (which includes passenger buses) shall operate 
outside a city or town with a greater weight than 600 pounds ‘‘per inch 
‘width of tire upon any wheel concentrated upon surface of the high- 
way.”’ 

Section 7 inserts a paragraph . . . providing that the foregoing 
limitations as to length of vehicle or combination of vehicles and weight 
of loads, and height of vehicle with load, shall not apply to vehicles 
‘‘when used only to transport property from point of origin to the 
nearest practicable common carrier receiving or loading point or from 
a common earrier unloading point by way of the shortest practicable 
route to destination, provided said vehicle does not pass a delivery or 
receiving point of a common carrier equipped to transport said load,’’ 
or when used to transport property ‘‘from the point of origin to point 
of destination’? when the latter is less distant from the point 
of origin ‘‘than the nearest practicable common carrier receiving or 
loading point equipped to transport such load.”” . . ,. 
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As the findings of the District Court, so far as they deal with matters 
of fact, are supported by the evidence, we pass to the consideration of 
the questions of law raised by appellants’ contentions. 

First. The limitation, by section 5, of the net load on trucks to 7,000 
pounds it attacked as an arbitrary regulation depriving appellants of 
their property without due process of law.. Appellants urge that this 
provision repeals the former law which was properly designed to pro- 
tect the highways and that the drastic requirement of the amendment 
is opposed to sound engineering opinion; that when gross weight is 
restricted by the 600 pounds per inch of tire spread upon the highway 
there is left a sufficient margin to carry greater cargoes than 7,000 
pounds without causing damage; and that damage from overweight 
can be prevented only by regulations which fix a maximum gross load 
and provide for its proper distribution through axles and wheels to 
the highway surface. 

In exercising its authority over its highways the state is not limited 
to the raising of revenue for maintenance and reconstruction, or to 
regulations as to the manner in which vehicles shall be operated, but 
the state may also prevent the wear and hazards due to excessive size 
of vehicles and weight of load. Limitations of size and weight are 
manifestly subjects within the broad range of legislative discretion. 
To make scientific precision a criterion of constitutional power would 
be to subject the state to an intolerable supervision hostile to the basic 
principles of our government and wholly beyond the protection which 
the general clause of the Fourteenth Amendment was intended to se- 
cure. . . . When the subject lies within the police power of the 
state, debatable questions as to reasonableness are not for the courts 
but for the Legislature, which is entitled to form its own judgment, 
and its action within its range of discretion cannot be set aside because 
compliance is burdensome. . . . Applying this principle, this Court 
in Morris v. Duby, 274 U. 8. 135, 47 8. Ct. 548, 71 L. Ed. 966, sustained 
the regulation of the highway commission of Oregon, imposed under 
legislative authority, which reduced the combined maximum weight 
in the case of motor trucks from 22,000 pounds, which had been al- 
lowed under prior regulations, to 16,500. pounds. 

Section 3 (a) provides that the limitations as to size of vehicle shall 
not apply to “‘implements of husbandry, including machinery used solely 
for the purpose of drilling water wells, and highway building and mainte- 
nance machinery temporarily propelled or moved upon the public high- 
ways.’’ The District Court was of the opinion that the term ‘‘imple- 
ments of husbandry’’ has reference to such implements as ‘‘tractors, 
plows, trucks, hay presses, etc.,’’ and that the use of the highways for 
this purpose, as well as for the movement of the described machinery, 
is but temporary. 56 F. (2d) 189, page 190. . . . If the construction 
by the District Court of the term ‘‘implements of husbandry’” is correct, 
it would follow that the movement would be relatively temporary and in- 
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frequent as compared with the ordinary uses of the highways by motor 
trucks.. We think that the exception, in the light of the context and of 
its apparent purpose, instead of being arbitrary relieves the limitation of 
an application which otherwise might itself be considered to be un- 
reasonable with respect to the exceptional movements described. 

Objection is made to section 7 [section 5 (b) ] permitting an addi- 
tional length of vehicles and greater loads than 7,000 pounds (up to 
14,000 pounds) when the vehicles are operated, as stated, between 
pomts of origin, or destination, and ‘‘common carrier receiving or 
loading,’’ or unloading, points. Appellants urge that this provision, 
by reason of the use of the terms ‘‘nearest practicable common carrier 
receiving or loading point’’ and ‘‘shortest practicable route to destina- 
tion,’’ and ‘‘common carrier receiving or loading point equipped to 
transport such load,’’ is so uncertain that it affords no standard of 
conduct that it is possible to know. We cannot agree with this view. 

‘“Shortest practicable route’’ is not an expression too vague to be 
understood. The requirement of reasonable certainty does not preclude 
the use of ordinary terms to express ideas which find adequate interpre- 
tation in common usage and understanding. 

If taken to be sufficiently definite, appellants deny that the exception 
is justified. . . . But the Legislature in making its classifications was 
entitled to consider frequency and character of use and to adapt its regu- 
lations to the classes of operations, which by reason of their extensive as 
well as constant use of the highways brought about the conditions making 
the regulations necessary. . . . The state has a vital interest in 
the appropriate utilization of the railroads which serve its people as 
well as in the proper maintenance of its highways as safe and con- 
venient facilities. The state provides its highways and pays for their 
upkeep. Its people make railroad transportation possible by the pay- 
ment of transportation charges. It cannot be said that the state is 
powerless to protect its highways from being subjected to excessive 
burdens when other means of transportation are available. The use 
of highways for truck transportation has its manifest convenience, but 
we perceive no constitutional ground for denying to the state the right 
to foster a fair distribution of traffic to the end that all necessary facil- 
ities should be maintained and that the public should not be incon- 
venienced by inordinate uses of its highways for purposes of gain. . . . 

The decree of the District Court is affirmed. 


Norre.—Before the development of motor transportation upon the publie high- 
ways the chief problems relating to public safety arose in connection with railway 
rights of way and grade crossings. Minneapolis & St. Louis Ry. v. Beckwith, 129 
U. S. 26, 9 S. Ct. 207, 32 L. Ed. 585 (1889), involved the validity of an Iowa 
statute which provided that any railway which failed to fence its right of way 
against live stock running at large should be liable to the owner for- any stock 
killed or injured. In order to recover it was only necessary for the owner to prove 
his loss. The statute was sustained as a proper exertion of the police power in the 
interest of public safety. Erie Ry. v. Publie Utility Commissioners, 254 U. S. 
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394, 41 S. Ct. 169, 65 L. Ed. 322 (1921), involved the validity of an order requiring 
the Erie Railway to abolish fifteen grade crossings in Paterson, New Jersey. In 
sustaining the order, Mr. Justice Holmes said: 

Grade crossings call for a necessary adjustment of two conflicting inter- 
ests—that of the public using the streets and that of the railroads and the 
public using them. . . . That is one of the most obvious cases of the police 
power, or to put the same proposition in another form, the authority of the 
railroads to project their moving masses across thoroughfares must be taken 
to be subject to the implied limitation that it may be cut down whenever 
and so far as the safety of the public requires. It is said that if the same 
requirement were made for the other grade crossings of the road it would 
scon be bankrupt. That the States might be so foolish as to kill a goose that 
lays golden eggs for them, has no bearing on their constitutional rights. If 
it reasonably can be said that safety requires the change it is for them to 
say whether they will insist upon it, and neither prospective bankruptcy nor 
engagement in interstate commerce can take away this fundamental right 
of the sovereign of the soil. 


A curious survival of older days and a typical instance of the regulation of public 
carriers in the interest of public safety is to be found in New York, N. H. & H. R. 
Co. v. New York, 165 U. 8S. 628, 17 S. Ct. 418, 41 L. Ed. 853 (1897), where the 
Court rejected an appeal by the railroad to the due process clause as against a 
law forbidding under penalties the heating of passenger cars ‘‘by stoves or furnaces 
kept inside the cars or suspended therefrom.’’ 


3. PROTECTION OF THE PuBLIC MORALS 


MUGLER v. KANSAS. 
123 U. S. 623, 8 8. Ct. 273, 31 L. Ed. 205 (1887). 


Error to the Supreme Court of the State of Kansas. 

The constitution of the State of Kansas contains the following article, 
being art. 15 of §10, which was adopted by the people November 2, 

1880: 
“The manufacture and sale of intoxicating liquors shall be forever 
prohibited in this State, except for medical, scientific, and mechanical 
purposes. ”’ 

The legislature of Kansas enacted a statute to carry this into effect. 


The plaintiff in error, Mugler, the proprietor of a brewery in Saline 
County, Kansas, was indicted in the District Court in that county in 
November, 1881, for offenses against this statute. . . . 

Mugler was adjudged to be guilty, and was sentenced to pay a fine of 
one hundred dollars and costs, and motions for a new trial and in arrest 
of judgment were overruled. This judgment being affirmed by the 
Supreme Court of the State on appeal, the cause was brought here by 
writ of error on his motion. . . . [The case of Kansas v. Ziebold, 
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) 
which was appealed from the Circuit Court of the United States for 
the District of Kansas, was heard at the same time. ] 


Mr. Justice HaRuan delivered the opinion of the court. 
These cases involve an inquiry into the validity of certain statutes of 
Kansas relating to the manufacture and sale of intoxicating liquors. 


The general question in each case is, whether the foregoing statutes of 
Kansas are in conflict with that clause of the Fourteenth Amendment, 
which provides that ‘‘no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or property, 
without due process of law.’’. 

In Foster v. Kansas, 112 U. 8. 201, 206, the court said that the ques- 
tion as to the constitutional power of a State to prohibit the manufac- 
ture and sale of intoxicating liquors was no longer an open one in this 
court. 

It is, however, contended that, although the State may prohibit the 
manufacture of intoxicating liquors for sale or barter within her limits, 
for general use as a beverage, ‘‘no convention or legislature has the 
right, under our form of government, to prohibit any citizen from manu- 
facturing for his own use, or for export, or storage, any article of food 
or drink not endangering or affecting the rights of others.’’ The argu- 
ment made in support of the first branch of this proposition, briefly 
stated, is, that in the implied compact between the State and the citizen 
certain rights are reserved by the latter, which are guaranteed by the 
constitutional provision protecting persons against being deprived of 
life, liberty, or property, without due process of law, and with which 
the State cannot interfere; that among those rights is that of manu- 
facturing for one’s use either food or drink; and that while according 
to the doctrines of the Commune, the State may control the tastes, ap- 
petites, habits, dress, food, and drink of the people, our system of gov- 
ernment, based upon the individuality and intelligence of the citizen, 
does not claim to control him, except as to his conduct to others, leaving 
him the sole judge as to all that only affects himself. 

It will be observed that the proposition, and the argument made in 
support of it, equally concede that the right to manufacture drink for 
one’s personal use is subject to the condjtion that such manufacture does 
not endanger or affect the rights of others. If such manufacture does 
prejudicially affect the rights and interests of the community, it fol- 
lows, from the very premises statéd, that society has the power to protect 
itself, by legislation, against the injurious consequences of that business. 
As was said in Munn v. Illinois, 94 U. 8. 113, 124, while power does not 
exist with the whole people to control rights that are purely and exclu- 
sively private, government may require ‘‘each citizen to so conduct him- 
self, and so use his own property, as not unnecessarily to injure another.’’ 
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But by whom, or by what authority, is-it to be determined whether the 
manufacture of particular articles of drink, either for general use or 
for the personal use of the maker, will injuriously affect the public? 
Power to determine such questions, so as to bind all, must exist some- 
where; else society will be at the mercy of the few, who, regarding only 
their own appetites or passions, may be willing to imperil the peace 
and security of the many, provided only they are permitted to do as they 
please. Under our system that power is lodged with the legislative 
branch of the government. It belongs to that department to exert what 
are known as the police powers of the State, and to determine, primarily 
what measures are appropriate or needful for the protection of the 
public morals, the public health, or the public safety. 

It does not at all follow that every statute enacted ostensibly for the 
promotion of these ends is to be accepted as a legitimate exertion of the 
police powers of the State. There are, of necessity, limits beyond which 
legislation cannot rightfully go. . . . The courts are not bound by 
mere forms, nor are they to be misled by mere pretenses. They are 
at liberty—indeed, are under a solemn duty—to look at the substance 
of things, whenever they enter upon the inquiry whether the legislature 
has transcended the limits of its authority. If, therefore, a statute pur- 
porting to have been enacted to protect the public health, the public 
morals, or the public safety, has no real or substantial relation to 
those objects, or is a palpable invasion of rights secured by the funda- 
mental law, it is the duty of the courts to so adjudge, and thereby give 
effect to the Constitution. 

Keeping in view these principles, as governing the relations of the 
judicial and legislative departments of government with each other, it 
is difficult to perceive any ground. for the judiciary to declare that the 
prohibition by Kansas of the manufacture or sale, within her limits, 
of intoxicating lquors for general’ use there as a beverage, is not 
fairly adapted to the end of protecting the community against the evils 
which confessedly result from the excessive use of ardent spirits. There 
is no justification for holding that the State, under the guise merely of 
police regulations, is here aiming. to deprive the citizen of his consti- 
tutional rights; for we cannot shut out of view the fact, within the 
knowledge of all, that the public health, the public morals, and the 
public safety, may be endangered by the general use of intoxicating 
drinks ; nor the fact, established by statistics accessible to everyone, that 
the idleness, disorder, pauperism, and crime existing in the country 
are, in some degree at least, traceable to this evil. . . . 

It is contended that, as the primary and principal use of beer is as a 
beverage; as their respective breweries were erected when jt was lawful 
to engage in the manufacture of beer for every purpose ; as such es- 
tablishments will become of no value as property; or, at least, will be ma- 
terially diminished in value, if not employed in the manufacture of beer 
for every purpose; the prohibition upon their being so employed is, 
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in effect, a taking of property for public use without compensation, and 
depriving the citizen of his property without due process of law. In 
other words, although the State, in the exercise of her police powers, 
may lawfully prohibit the manufacture and sale, within her limits, of 
intoxicating liquors to be used as a beverage, legislation having that 
object in view cannot be enforced against those who, at the time, happen 
to own property, the chief value of which consists in its fitness for such 
manufacturing purposes, unless compensation is first made for the 
diminution in the value of their peer pen te from such prohibi- 
tory enactments. 

This interpretation of the Fourteenth Amendment is inadmissible. 
It cannot be supposed: that the States intended, by adopting that 
Amendment, to impose restraints upon the exercise of their powers 
for the protection of the safety, health, or morals of the community. 
In respect to contracts, the obligations of which are protected against 
hostile state legislation, this court in Butchers’ Union Co. v. Crescent 
City Co., 111 U. S. 746, 751, said that the State could not, by any con- 
- tract, limit the exercise of her power to the prejudice of the public health 
and the public morals. So, in Stone v. Mississippi, 101 U. S. 814, 816, 
where the Constitution was invoked against the repeal by the State of 
a charter, granted to a private corporation, to conduct a lottery, and 
for which that corporation paid to the State a valuable consideration in 
money, the court said: ‘‘No legislature can bargain away the public 
health or the public morals. The people themselves cannot do it; much 
less their servants. . . . Government is organized with a view to 
their preservation, and cannot divest itself of the power to provide for 
them.’’ Again, in New Orleans Gas Co. v. Louisiana Light Co., 115 
U. S. 650, 672: ‘‘The constitutional prohibition upon state laws impair- 
ing the obligation of contracts does not restrict the power of the State to 
protect the public health, the public morals, or the public safety, as the 
one or the other may be involved in the execution of such contracts. 
\Rights and privileges arising from contracts with a State are subject 
to regulations for the protection of the public health, the public morals, 
and the public safety, in the same sense, and to the same extent, as are 
all contracts and all property, whether owned by natural persons or cor- 
porations.’’ 

The principle, that no person *shall be deprived of life, liberty, or 
property, without due process of law, was embodied, in substance, in 
the constitutions of nearly all, if not all, of the States at the time of 
the adoption of the Fourteenth Amendment; and it has never been re- 
garded as incompatible with the principle, equally vital, because essen- 
tial to the peace and safety of society, that all property in this country 
is held under the implied obligation that the owner’s use of it shall not 
he injurious to the community: Beer Co. v. Massachusetts, 97 U. S. 25, 
Boi fo ka, 0 
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A prohibition simply upon the use of property for purposes that 
are declared, by valid legislation, to be injurious to the health, morals, 
or safety of the community, cannot, in any just sense, be deemed a 
taking or an appropriation of property for the public benefit. Such 
legislation does not disturb the owner in the control or usé of his prop- 
erty for lawful purposes, nor restrict his right to dispose of it, but is 
only a declaration by the State that its use by any one, for certain for- 
bidden purposes, is prejudicial to the public interests. Nor can legis- 
lation of that character come within the Fourteenth Amendment, in any 
case, unless it is apparent that its real object is not to protect the com- 
munity, or to promote the general well-being, but, under the guise of 
police regulation, to deprive the owner of his liberty and property, 
without due process of law. The power which the States have of pro- 
hibiting such use by individuals of their property as will be prejudicial 
to the health, the morals, or the safety of the public, is not—and, con- 
sistently with the existence and safety of organized society, cannot be— 
burdened with the condition that the State must compensate such indi- 
vidual owners for pecuniary losses they may sustain, by reason of their 
not being permitted, by a noxious use of their property, to inflict injury 
upon the community. The exercise of the police power by the destruc- 
tion of property which is itself a public nuisance, or the prohibition 
of its use in a particular way, whereby its value becomes depreciated, 
is very different from taking property for public use, or from depriv- 
ing a person of his property without due process of law. In the one 
case, a nuisance only is abated; in the other, unoffending property is 
taken away from an innocent owner. 

It is true, that, when the defendants in these cases purchased or erected 
their breweries, the laws of the State did not forbid the manufacture of 
intoxicating liquors. But the State did not thereby give any assur- 
ance, or come under an obligation, that its legislation upon that subject 
would remain unchanged. 

Affirmed. 


‘ 


[Mr. Justice Frevp delivered a separate opinion. ] 

Norr.—Times change, and with them opinions as to what it is desirable to ac- 
complish, or to try to accomplish, by legislation. In Murphy vy. California, 225 U. Ss. 
623, 32 S. Ct. 697, 56 L. Hd. 1229 (1912) the Court upheld an ordinance of the 
city of South Pasadena, prohibiting the maintenance of a hall or room in which 
billiard or pool tables were kept for hire, making exception of tables kept in 
hotels for the use of guests. 


That the keeping of a billiard hall has a harmful tendency is a fact re- 
quiring no proof, and incapable of being controverted by the testimony 
of the plaintiff that his business was lawfully conducted, free from gaming 
or anything which could affect the morality of the community or of his patrons. 
The fact that there had been no disordereor open violation of the law does 
not prevent the municipal authorities from taking legislative notice of the 
idleness and other evils which result from the maintenance Of a resort where 
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it’ is the business of one to stimulate others to play beyond what is proper 
for legitimate recreation. The ordinance is not aimed at the game but at the 
place; and where, in the exercise of the police power, the municipal authorities 
_ determine that the keeping of such resorts should be prohibited, the courts 
cannot go behind their finding and inquire into local conditions; or whether the 
defendant’s hall was an orderly establishment, or had been conducted in such 
manner as to produce the evils sought to be prevented by the ordinance. 


4. REGULATION or LABOR CONDITIONS 


LOCHNER v. NEW YORK. 


198 U. 8. 45, 25 8. Ct..539, 49 L. Ed. 937 (1905). 


Error to the County Court of Oneida County, State of New York. 

[In 1897 the Legislature of New York enacted a statute known as the 
labor law which provided that no employee should be ‘‘required or per- 
mitted to work in a biscuit, bread or cake bakery or confectionery estab- 
lishment more than sixty hours in any one week, or more than ten hours 
in any one day unless for the purpose of making a shorter work day on 
the last day of the week.’’ The defendant [Lochner], an employer, was 
convicted of violating the statute and his conviction was affirmed by the 
Appellate Division of the Supreme Court, Fourth Department, 73 App. 
Div. N. Y. 120, and by the Court of Appeals, 177 N. Y. 145. The 
defendant then sued out a writ of error to the County Court of Oneida 
County, where the proceedings against him had been instituted and to 
which court the record had been remitted. j 


Mr. Justice PeckHam . . . delivered the opinion of the court. 


The statute necessarily interferes with the right of contract between 
the employer and employees, concerning the number of hours in which 
the latter may labor in the bakery of the employer. The general right to 
make a contract in relation to his business is part of the liberty of the 
individual protected by the Fourteenth Amendment of the Federal Con- 
stitution. Allgeyer v. Louisiana, 165 U. S. 578. 

The State . . . has power to prevent the individual from making 
certain kinds of contracts, and in regard to them the Federal Constitu- 
tion offers no protection. If the contract be one which the State, in the 
legitimate exercise of its police power, has the right to prohibit, it is not 
prevented from prohibiting it by the Fourteenth Amendment. Contracts. 
in violation of a statute, either of the Federal or State government, or a 
contract to let one’s property for immoral purposes, or to do any other 
unlawful act, could obtain no protection from the Federal Constitution, 
as coming under the liberty of person or of free contract. Therefore, 
when the State, by its legislature, in the assumed exercise of its police 
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powers, has passed an act which seriously limits the right to labor or the 
right of contract in regard to their means of livelihood between persons 
who are sui juris (both employer and employee), it becomes of great im- 
portance to determine which shall prevail—the right of the individual 
to labor for such time as he may choose, or the right of the State to pre- 
vent the individual from laboring or from entering into contract to labor, 
beyond a certain time prescribed by the State. 

This court has recognized the existence and upheld the exercise of the 
police powers of the States in many cases which might fairly be con- 
sidered as border ones, and it has, in the course of its determination of 
questions regarding the asserted invalidity of such statutes, on the 
ground of their violation of the rights secured by the Federal Constitu- 
tion, been guided by rules of a very liberal nature, the application of 
which has resulted, in numerous instances, in upholding the validity of 
state statutes thus assailed. . 

It must, of course, be conceded that there is a limit to the valid exer- 
cise of the police power by the State. . . . In every case that comes 
before ‘this court, therefore, where legislation of this character is con- 
cerned and where the protection of the Federal Constitution is sought, 
the question necessarily arises: Is this a fair, reasonable and appropriate 
exercise of the police power of the State, or is it an unreasonable, unneces- 
sary and arbitrary interference with the right of the individual to his 
personal liberty or to enter into those contracts in relation to labor which 

-may seem to him appropriate or necessary for the support of himself 
and his family? Of course the liberty of contract relating to labor in- 
cludes both parties to it. The one has as much right to purchase as the 
other to sell labor. 

This is not a question of substituting the judgment of the court for 
that of the legislature. If the aet be within the power of the State it is 
valid, although the judgment of the court might be totally opposed to 
the enactment of such a law. But the question would still remain: Is 
it within the police power of the State? and that question must be an- 
swered by the court. 

The question whether this act is valid as a labor law, pure and simple, 
may be dismissed in a few words. There is no reasonable ground for 
interfering with the liberty of person or the right of free contract, by 
determining the hours of labor, in the occupation of a baker. There is 
no contention that bakers as a class are not equal in intelligence and ca- 
pacity to men in other trades or manual occupations, or that they are 
not able to assert their rights and care for themselves without the pro- 
tecting arm of the State, interfering with their independence of judg- 
ment and of action. They are in no sense wards of the State. . . . The 
law must be upheld, if at all, as a law pertaining to the health of the in- 
dividual engaged in the occupation of a baker. It does not affect any 
other portion of the public than those who are engaged in that occu- 
pation. Clean and wholesome bread does not depend upon whether the 


t 
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baker works but ten hours per day or only sixty hours a week. The limi- 
tation of the hours of labor does not come within the police power on 
that ground. ; 

It is a question of which of two powers or rights shall prevail—the 
power of the State to legislate or the right of the individual to liberty 
of person and freedom of contract. The mere assertion that the subject 
relates though but in a remote degree to the public health does not neces- 
sarily render the enactment valid. The act must have a more direct re- 
lation, as a means to an end, and the end itself must be appropriate and 
legitimate, before an act can be held to be valid which interferes with the 
general right of an individual to be free in his person and-in his power 
to contract in relation to his own labor. 

This case has caused much diversity of opinion in the state courts. In 
the Supreme Court two of the five judges composing the Appellate Di- 
vision dissented from the judgment affirming the validity of the act. In 
the Court of Appeals three of the seven judges also dissented from the 
judgment upholding the statute. Although found in what is called a 
labor law of the State, the Court of Appeals has upheld the act as one 
relating to the public health—in other words, as a health law. One of the 
judges of the Court of Appeals, in upholding the law, stated that, in his 
opinion, the regulation in question could not be sustained unless they 
were able to say, from common knowledge, that working in a bakery and 
eandy factory was an unhealthy employment. The judge held that, while 
the evidence was not uniform, it still led him to the conclusion that the 
occupation of a baker or confectioner was unhealthy and tended to result 
in diseases of the respiratory organs. Three of the judges dissented from 
that view, and they thought the occupation of a baker was not to such an 
extent unhealthy as to warrant the interference of the legislature with 
the liberty of the individual. 

We think the limit of the police power has been reached and passed in 
this case. There is, in our judgment, no reasonable foundation for hold- 
ing this to be necessary or appropriate as a health law to safeguard the 
public health or the health of the individuals who are following the trade 
of a baker. If this statute be valid, and if, therefore, a proper case is 
made out in which to deny the right of an individual, sui juris, as em- 
ployer or employee, to make contracts for the labor of the latter under 
the protection of the provisions of the Federal Constitution, there would 
seem to be no length to which legislation of this nature might not go. 


We think that there can be no fair doubt that the trade of a baker, in 
and of itself, is not an unhealthy one to that degree which would author- 
ize the legislature to interfere with the right to labor, and with the right 
of free contract on the part of the individual, either as employer or em- 
ployee. In looking through statistics regarding all trade and occupa- 
tions, it may be true that the trade of a baker does not appear to be as 
healthy as some other trades, and is also vastly more healthy than still 
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others. To the common understanding the trade of a baker has never 
been regarded as an unhealthy one. Very likely physicians would not 
recommend the exercise of that or of any other trade as a remedy for ill 
health. Some occupations are more-healthy than others, but we think 
there are none which might not come under the power of the legislature 
to supervise and control the hours of working therein, if the mere fact 
that the occupation is not absolutely and perfectly healthy is to confer 
that right upon the legislative department of the government. It might 
be safely affirmed that almost all occupations more or less affect the 
health. . . . But are we all, on that account, at the mercy of legis- 
lative majorities? 

Statutes of the nature of that under review, limiting the hours in 
which grown and intelligent men may labor to earn their living, are 
mere meddlesome interferences with the rights of the individual, and 
they are not saved from condemnation by the claim that they are 
passed in the exercise of the police power and upon the subject of the 
health of the individual whose rights are interfered with, unless there be 
some fair ground, reasonable in and of itself, to say that there is ma- 
terial danger to the public health or to the health of the employees, if. 
the hours of labor are not curtailed. If this be not clearly the case the 
individuals, whose rights are thus made the subject of legislative inter- 
ference, are under the protection of the Federal Constitution regarding 
their liberty of contract as well as of person; and the legislature of the 
State has no power to limit their right as proposed in this statute. 

It was further urged on the argument that restricting the hours of 
labor in the case of bakers was valid because it tended to cleanliness on 
the part of the workers, as a man was more apt to be cleanly when 
not overworked, and if cleanly then his ‘‘output’’ was also more likely 
to be so. . . . In our judgment it is not possible in fact to discover 
the connection between the number of hours a baker may work in the 
bakery and the healthy quality of the bread made by the workman. 
The connection, if any exists, is too shadowy and thin to build any 
argument for the interference of the legislature. If the man works 
ten hours a day it is all right, but if ten and a half or eleven his 
health is in danger and his bread may be unhealthful, and, therefore, 
he shall not be permitted to do it. This, we think, is unreasonable and 
entirely arbitrary. 

It is impossible for us to shut our eyes to the fact that many of 
the laws of this character, while passed under what is claimed to be 
the police power for the purpose of protecting the public health or 
welfare, are, in reality, passed from other motives. - We are justified 
in saying so when, from the character of the law and the subject upon 
which it legislates, it is apparent that the public health or welfare bears 
but the most remote relation to the law. The purpose of a statute must 
be determined from the natural and legal effect of the language em- 
ployed; and whether it is or is not repugnant to the Constitution of 
the United States must be determined from the natural effect of such 
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statutes when put into operation, and not from their proclaimed pur- 
pose. Minnesota v. Barber, 136 U. S. 313; Brimmer v. Rebman, 138 
U. S. 78. The court looks beyond the mere letter of the law in such 
eases. Yick Wo v. Hopkins, 118 U. S. 356. 

It is manifest to us that the limitation of the hours of labor as pro- 
vided for in this section of the statute under which the indictment was 
found, and the plaintiff in error convicted, has no such direct relation to 
and no such substantial effect upon the health of the employé, as to 
justify us in regarding the section as really a health law. 

The judgment of the Court of Appeals of New York as well as that 
of the Supreme Court and of the County Court of Oneida County must 
be reversed and the case remanded to the County Court for further 
proceedings not inconsistent with this opinion. 

Reversed. 


Mr. Justice HARLAN, with whom Mr. Justice WHITE and Mr. Jus- 
TIcE Day concurred, dissenting. 


Mr. Justicz HouMEs, dissenting. 

This case is decided upon an economic theory which a large part of 
the country does not entertain. If it were a question whether I agreed 
with that theory, I should desire to study it further and long before 
making up my mind. But I do not conceive that to be my duty, be- 
cause I strongly believe that my agreement or disagreement has noth- 
ing to do with the right of a majority to embody their opinions in law. 
It is settled by various decisions of this court that state constitutions 
and state laws may regulate life in many ways which we as legislators 
might think as injudicious or if you like as tyrannical as this, and which 
equally with this interfere with the liberty to contract. Sunday laws 
and usury laws are ancient examples. A more modern one is the pro- 
hibition of lotteries. The liberty of the citizen to do as he likes so 
long as he does not interfere with the liberty of others to do the same, 
which has been a shibboleth for some well-known writers, is interfered 
with by school laws, by the Post Office, by every state or municipal in- 
stitution which takes his money for purposes thought desirable, whether 
he likes it or not. The Hourteenth Amendment does not enact Mr. Her- 
bert Spencer’s Social Statics. . . . A constitution is not intended 
to embody a particular economic theory, whether of fraternalism and 
the organic relation of the citizen to the State or of laissez faire. It is 
made for people of fundamentally differing views, and the accident of 
our finding certain opinions natural and familiar or novel and even 
shocking ought not to conclude our judgment upon the question whether 
statutes embodying them conflict with the Constitution of the United 
States. - ; 

General propositions do not decide concrete cases. The decision will 
depend on a judgment or intuition more subtle than any articulate 
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major promise. But I think that the proposition just stated, if it is 
accepted, will carry us toward the end. Every opinion tends to become 
a law. J think that the word liberty in the Fourteenth Amendment is 
perverted when it is held to prevent the natural outcome of a dominant 
opinion, unless it can be said that a rational and fair man necessarily 
would admit that the statute proposed would infringe fundamental 
principles as they have been understood by the traditions of our 
people and our law. It does not need research to show that no such 
sweeping condemnation can be passed upon the statute before us. A 
reasonable man might think it a proper measure on the score of health. 
- Men whom I certainly could not pronounce unreasonable would uphold 
it as a first installment of a general regulation of the hours of work. 
Whether in the latter aspect it would be open to the charge of in- 
equality I think it unnecessary to discuss. 

Norr.—The question of the regulation of the hours of labor of women in indus- 
try was presented in Muller v. Oregon, 208 U. S. 412, 28 S. Ct. 324, 52 L. Ed. 551 
(1908), which sustained the validity of an Oregon statute which forbade the employ- 
ment of women for more than ten hours per day in any mechanical establishment, 
factory or laundry. The court, in refusing to follow the precedent of the Lochner 
case, laid stress upon the distinction between the sexes in respect to the ability to 
endure long hours of labor and the consequent need of giving special protection to 
women, 


COPPAGE vy. KANSAS. 
236 U. 8. 1, 35 8. Ct. 240, 59. L. Ed. 441 (1915). 


Error to the Supreme Court of the State of Kansas. 

[The legislature of Kansas in 1903 passed an act making it unlawful 
for any individual, firm, or corporation, or any agent thereof ‘‘to coerce, 
require, demand or influence any person or persons to enter into any 
agreement . . . not to join or become or remain a member of any 
labor organization or association, as a condition of such person or 
persons securing employment, or continuing in the employment of such 
individual, firm or corporation.’’ Hedges, a switchman in the employ 
of the Frisco Railway, having refused to sign an agreement to with- 
draw from the Switchmen’s Union while he remained in the service 
of the Frisco Company was dismissed by his superintendent, Coppage, 
who was thereupon fined for violation of the statute. His conviction 
was sustained by the Supreme Court of Kansas, 87 Kansas, 752, two 
judges dissenting. ] 


Mr. Justice Pirney delivered the opinion of the court. 
In Adair v. United States, 208 U. S. 161, this court had to deal ean a 
question not distinguishable in principle Cun the one now presented. 
Adair was convicted upon an indictment charging that he, as 
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agent of a common carrier subject to the provisions of the Act, unjustly 
discriminated against a certain employé by discharging him from the 
employ of the carrier because of his membership in a labor organization. 
The court held that portion of the Act upon which the conviction rested 
to be an invasion of the personal liberty as well as of the right of prop- 
erty guaranteed by the Fifth Amendment, which declares that no per- 
son shall be deprived of liberty or property without due process of 
law. . . . [See ante, p. 253.] 

Unless it is overruled, this decision is controlling upon the present 
controversy ; for if Congress is prevented from arbitrary interference 
with the liberty of contract because of the ‘‘due process’’ provision of 
the Fifth Amendment, it is too clear for argument that the States are 
prevented from the like interference by virtue of the corresponding 
clause of the Fourteenth Amendment; and hence if it be unconstjtutional 
for Congress to deprive an employer of liberty or property for threaten- 
ing an employé with loss of employment or discriminating against him 
because of his membership in a labor organization, it is unconstitutional 
for a State to similarly punish an employer for requiring his employé, 
as a condition to securing or retaining employment, to agree not to 
become or remain a member of such an organization while so employed. 


We are now asked, in effect, to overrule it [the Adair case]; and in 
view of the importance of the issue we have re-examined the question 
from the standpoint of both reason and authority. As a result, we are 
constrained to reaffirm the doctrine there applied. Neither the doctrine 
nor this application of it is novel; we will endeavor to re-state some 
of the grounds upon which it rests. The principle is fundamental and 
vital. Included in the right of personal liberty and the right of private 
property—partaking of the nature of each—is the right to make con- 
tracts for the acquisition of property. Chief among such contracts 
is that of personal employment, by which labor and other services are 
exchanged for money or other forms of property. If this right be 
struck down or arbitrarily interfered with, there is a substantial im- 
' pairment of liberty in the long-established constitutional sense. The 
right is as essential to the laborer as to the capitalist, to the poor as 
to the rich; for the vast majority of persons have no other honest way 
to begin to acquire property, save by working for money. 

An interference with this liberty so serious as that now under con- 
sideration, and so disturbing of equality of right, must be deemed to 
be arbitrary, unless it be supportable as a reasonable exercise of the 
police power of the State. But, notwithstanding the strong general 
presumption in favor of the validity of state laws, we do not think 
the statute in question, as construed and applied in this ease, can be 
sustained as a legitimate exercise of that power. . . . It is equally 
clear, we think, that to punish an employer or his agent for simply 
proposing certain terms of employment, under circumstances devoid 
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of coercion, duress, or undue influence, has no reasonable relation to a 
declared purpose of repressing coercion, duress, and undue influence. 
Nor can a State, by designating as ‘‘coercion’’ conduct which is not 
such in truth, render criminal any normal and essentially innocent 
exercise of personal liberty or of property rights; for to permit this 
would deprive the Fourteenth Amendment of its effective force in this 
regarda~ esse 

As to the interest of the employed, it is said by the Kansas Supreme 
Court (87 Kansas, p. 759) to be a matter of common knowledge that 
‘“‘employés, as a rule, are not financially able to be as independent in 
making contracts for the sale of their labor as are employers in making 
contracts of purchase thereof.’’ No doubt, wherever the right of private 
property exists, there must and will be inequalities of fortune; and 
thus it naturally happens that parties negotiating about a contract are 
not equally unhampered by circumstances. This applies to all con- 
tracts, and not merely to that between employer and employé. Indeed a 
little reflection will show that wherever the right of private property 
and the right of free contract co-exist, each party when contracting is 
inevitably more or less influenced by the question of whether he has 
much property, or little, or none; for the contract is made to the very 
end that each may gain something that he needs or desires more urgently 
than that which he proposes to give in exchange. And, since it is self- 
evident that, unless all things are held in common, some persons must 
have more property than others, it is from the nature of things impos- 
sible to uphold freedom of contract and the right of private property 
without at the same time recognizing as legitimate those inequalities 
of fortune that are the necessary result of the exercise of those rights. 
But the Fourteenth Amendment, in declaring that a State shall not ‘‘de- 
prive any person of life, liberty or property without due process of law,’’ 
gives to each of these an equal sanction; it recognizes ‘‘liberty’’ and 
‘‘property’’ as co-existent human rights, and debars the States from 
any unwarranted interference with either. ; 

Of course we do not intend to say, nor to intimate, anything incon- 
sistent with the right of individuals to join labor unions, nor do we 
question the legitimacy of such organizations so long as they conform 
to the laws of the land as others are required to do. Conceding the 
full right of the individual to join the union, he has no inherent right 
to do this and still remain in the employ of one who is unwilling to 
employ a union man, any more than the same individual has a right 
to join the union without the consent of that organization. Can it 
be doubted that a labor organization—a voluhtary association of work- 
ing men—has the inherent and constitutional right to deny membership 
to any man who will not agree that during such membership he will 
not accept or retain employment in company with non-union men? 
Or that a union man has the constitutional right to decline proffered 
employment unless the employer will agree not to employ any non-union 
men? . . . And can there bé one rule of liberty for the labor organi- 
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zation and its members, and a different and more restrictive rule for em- 
ployers? We think not; and since the relation of employer and employé 
is a voluntary relation, as clearly as is that between the members of 
a labor organization, the employer has the same inherent right to pre- 
seribe the terms upon which he will consent to the relationship, and 
to have them fairly understood and expressed in advance. 

The liberty of making-contracts does not include a liberty to procure 
employment from an unwilling employer, or without a fair understand- 
ing. Nor may the employer be foreclosed by legislation from exercis- 
ing the same freedom of choice that is the right of the employe. 

To ask a man to agree, in advance, to refrain from affiliation with 
the union while retaining a certain position of employment, is not to 
ask him to give up any part of his constitutional freedom. He is free 
to decline the employment on those terms, just as the employer may 
decline to offer employment upon any other; for ‘‘It takes two to make 
a bargain.’”’ Having accepted employment on those terms, the man 
is still free to join the union when the period of employment expires; 
or, if employed at will, then at any time upon simply quitting the 
employment. And, if bound by ‘his own agreement to refrain from 
joining during a stated period of employment, he is in no different situ- 
ation from that which is necessarily incident to term contracts in general. 
For constitutional freedom of contract does not mean that a party is 
to be as free after making a contract as before; he is not free to break 
it without accountability. Freedom of contract, from the very nature 
of the thing, can be enjoyed only by being exercised ; and each particular 
exercise of it involves making an engagement which, if fulfilled, prevents 
for the time any inconsistent course of conduct. 

Judgment reversed. 


Mr. Justice HoumMEs, dissenting: 

I think the judgment should be affirmed. In present conditions a 
workman not unnaturally may believe that only by belonging to a 
union can he secure a contract that shall be fair to him. . . . If 
that belief, whether right or wrong, may be held by a reasonable man, 
it seems to me that it may be enforced by law in order to establish the 
equality of position between the parties in which liberty of contract 
begins. Whether in the long run it is wise for the workingmen to 
enact legislation of this sort is not my concern, but I am strongly of 
the opinion that there is nothing in the Constitution of the United 
States to prevent it, and that Adair v. United States, 208 U. S. 161, 
and Lochner v. New York, 198 U. S. 45, should be overruled. 


Mr. Justice Day, with whom Mr. Justice Hugues concurs, dissent- 
ing: 
Norz.—In 1931 the legislature of Ohio adopted a statute providing that any con- 


tract by which an employee should agree that during the term of his employment 
he should not join or remain a member of a labor union, should be void. Ohio 
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General Code, 6241-1. Cf. Arizona Laws 1931, ¢. 19; California Laws 1933, p. 
1478. Under the provision of the Constitution of Massachusetts, the legislature of 
that State requested of the Suprenie Judicial Court an opinion as to the constitu- 
tionality of a proposed statute similar to that of Ohio, and the court responded by 
declaring that the statute, if adopted, would be unconstitutional and void, both on 
principle and on the authority of Coppage v. Kansas, supra, as denying to the per- 
sons affected, the liberty of contract guaranteed by the Fourteenth Amendment. 
In re Opinion of Justices; 271 Mass. 598, 171 N. E. 234 (1930). The contracts 
sought to be forbidden by the above statutes are commonly known as ‘‘yellow 
dog’? contracts. 

It is to be expected that the recent decisions of the Court in cases arising under 
the National Labor Relations Act, where the power of Congress to regulate inter- 
state commerce has been broadly construed to include the power to make provision 
for the prevention of labor disputes when such disputes would burden or obstruct 
interstate commerce, will be paralleled by a more liberal interpretation of the powers 
of the States in respect to similar legislation. In Phelps Dodge Corporation v. 
National Labor Relations Board, ante, p. 368, where the Court included a refusal 
to hire employees, and not merely their discharge, as coming within the terms of 
the Act, it was said in passing, ‘‘The course of decisions in this Court since Adair 
v. United States . . . and Coppage v. Kansas . . . have completely sapped 
those cases of their authority.’’ 

For the question of the extent to which injunctions in labor disputes may be con- 
stitutionally restrained, see Truax vy. Corrigan, post, p. 1011, and American Federa- 
tion of Labor v. Swing, post, p. 975, ; 


BUNTING v. OREGON. 
243 U. S. 426, 37 S. Ct. 435, 61 L. Ed. 830 (1917). 


Error to the Supreme Court of the State of Oregon. 

, [In 1918, the Legislature of: Oregon enacted a law, General Laws of 
Oregon, 1913, ¢. 102, section 2 of which was as follows: ‘‘No person 
shall be employed in any mill, factory or manufacturing establishment 
in, this State more than ten hours in any one day, except watchmen and 
employees when engaged in making necessary repairs, or in ease of 
emergency, where life or property is in imminent danger; provided, 
however, employees may work overtime not to exceed three hours in any 
one day, conditioned that payment be made for said overtime at. the rate 
of time and one-half of the regular wage.’’ Bunting was indicted for 
~having employed a workman not in the excepted conditions for thirteen 
hours in one day without paying him the rate prescribed for overtime. 
Having been convicted and fined and his sentence having been affirmed 
by the Supreme Court of Oregon, he sued out a writ of error.] - 


Mr. Justice McKenna delivered the opinion of the court. . : 

The consonance of the Oregon law with the Fourteenth Amendment 
is the question in the case, and this depends upon whether it is a proper 
exercise of the police power of the State, as the Supreme Court of this 
State decided that it is. 
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That the police power extends to health regulations is not denied, but 
it is denied that the law has such purpose or justification. It is con- 
tended that it is a wage law, not a health regulation, and takes the 
property of plaintiff in error without due process. The contention pre- 
sents two questions: (1) Is the law a wage law, or an hours of service 
law? And (2) if the latter, has it equality of operation? 

Section 1 of the law expresses the policy that impelled its enactment 
to be the interest of the State in the physical well-being of its citizens 
and that it is injurious to the health for them to work ‘‘in any mill, 
factory or manufacturing establishment’’ more than ten hours in any 
one day; and § 2, as we have seen, forbids their employment in those 
places for a longer time. If, therefore, we take the law at its word 
there can be no doubt of its purpose, and the Supreme Court of the 
State has added the confirmation of its decision, by declaring that ‘‘the 
aim of the,statute is to fix the maximum hours of service in certain 
industries. The act makes no attempt to fix the standard of wages. 
No maximum or enna wage is named. That is left wholly to the 
contracting parties.”’ 

First, as to plaintiff in error’s attack upon the law. He says: ‘‘The 
law is not a ten-hour law; it is a thirteen-hour law designed solely for 
the purpose of compelling the employer of labor in mills, factories and 
manufacturing establishments to pay more for labor than the actual 
market value thereof.’’ And further: ‘‘It is a ten-hour law for the 
purpose of taking the employer’s property from him and giving it to 
the employé; it is a thirteen-hour law for the purpose of protecting the 
health of the employé.’’ To this plaintiff in error adds that he was 
convicted, not for working an employee during a busy season for more 
than ten hours, but for not paying him more than the market value 
of his services. 

There is a certain verbal plausibility in the contention that it was 
intended to permit 13 hours’ work if there be 1514 hours’ pay, but 
the plausibility: disappears upon reflection. The provision for overtime 
is permissive, in the same sense that any penalty may be said to be 
permissive. Its purpose is to deter by its burden and its adequacy for 
this was a matter of legislative judgment under the particular circum- 
stances. It may not achieve its end, but its insufficiency cannot change 
its character from penalty to permission. Besides, it is to be borne in 
mind that the legislature was dealing with a matter in which many 
elements were to be considered. It might not have been possible, it 
might not have been wise, to make a rigid prohibition. We can easily 
realize that the legislature deemed it sufficient for its policy to give to 
the law an adaption to occasions different from special cases of emer- 
gency for which it provided, occasions not of such imperative necessity, 
and yet which should have some accommodation—abuses prevented 
by the requirement of higher wages. Or even a broader contention 
might be made that the legislature considered it a proper policy to 
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meet the conditions long existent by a tentative restraint of conduct 
rather than by an absolute restraint, and achieve its purpose through 
the interest of those affected rather than by the positive fiat of the law. 

We cannot know all of the conditions that impelled the law or its 
particular form. The Supreme Court, nearer to them, describes the 
law as follows: ‘‘It is clear that the intent of the law is to make 10 
hours a regular day’s labor in the occupations to which reference is 
made. Apparently the provisions for permitting labor for the over- 
time on express conditions were made in order to facilitate the enforce- 
ment of the law, and in the nature of a mild penalty for employing 
one not more than three hours overtime. It might be regarded as 
more difficult to detect violations of the law by an employment for a 
shorter time than for a longer time. This penalty also goes to the 
employee in case the employer avails himself of the overtime clause.”’ 

But we need not cast about for reasons for the legislative judgment. 
We are not required to be sure of the precise reasons for its exercise or 
be convinced of the wisdom of its exercise. Rast v. Van Deman & 
Lewis Co., 240 U. S. 342, 365. It is enough for our decision if the legis- 
lation under review was passed in the exercise of an admitted power 
of government; and that it is not as complete as it might be, not as 
rigid in its prohibitions as might be, gives perhaps evasion too much 
play, is lighter in its penalties than it might be, is no impeachment of 
its legality. This may be a blemish, giving opportunity for criticism 
and difference in characterization, but the constitutional validity of 
legislation cannot be determined by the degree of exactness of its pro- 
visions or remedies. New policies are usually tentative in their begin- 
nings, advance in firmness as they advance in acceptance. They do not 
at a particular moment of time spring full-perfect in extent or means 
from the legislative brain. Time may be necessary to fashion them 
to precedent customs and conditions and as they justify themselves 
or otherwise they pass from militancy to triumph or from question to 
repeal. 

There is a contention made that the law, even regarded as regulat- 
ing hours of service, is not either necessary or useful ‘‘for preserva- 
tion of the health of employés in mills, factories and manufacturing 
establishments.’’ The record contains no facts to support the conten- 
tion, and against it is the judgment of the legislature and the Supreme 
Court, which said: ‘‘In view of the well-known fact that the custom 
in our industries does not sanction a longer service than 10 hours 
per day, it cannot be held, as a matter of law, that the legislative re- 
quirement is unreasonable or arbitrary as to hours of labor. Statistics 
show that the average daily working time among workingmen in dif- 
ferent countries is, in Australia, 8 hours; in Great Britain, 9; in the 
United States, 934; in Denmark, 934; in Norway, 10; Sweden, France, 


Restrictions: Dur Process or Law 897 


and Switzerland, 1014; Germany, 1014; Belgium, Italy, and Austria, 
11; and in Russia, 12 hours.’’ . . . 


Further discussion we deem unnecessary. 
Judgment affirmed. 


THe Curr Justice [Wuits], Mr. Justice VAN Devantmr and Mr. 
-Justico McReyNo.ps, dissent. 


Mr. Justice Branpeis took no part in the consideration and decision 
of the case. _ 


Nors.—In New York Cent. R. Co. v. White, 243 U. S. 188, 37 8. Ct. 247, 61 L. Ed. 
667 (1917), involving the constitutionality of the New York Workmen’s Compen- 
sation Act of 1914 which, in place of the common-law liability in cases of negli- 
gence, imposed a liability upon employers to make compensation to injured 
employees without regard to fault as a cause, the court held that the law did not 
violate the due process clause of the Fourteenth Amendment as imposing liability 
without fault, but was a valid exercise of the police power of the state. The 
exclusion of farm laborers and domestic servants from the compulsory features of 
the law was not regarded as so arbitrary a classification as to violate the equal 
protection of the laws. : 

In Mountain Timber Oo. v. Washington, 243 U. 8S. 219, 37 8S. Ct. 260, 61 L. Ed. 
685 (1917), the court upheld the Workmen’s Compensation Act of Washington, 
which differed from that of New York in that it established a state fund main- 
tained by compulsory contributions from employers from which compensation was 
to be made to injured employees. 

In Connally v. General Construction Co., 269 U. S. 385, 46 S. Ct. 126, 70 L. “Ed. 
322 (1925), involving the constitutionality of an Oklahoma law creating an eight 
hour day for all persons employed by the state and providing that laborers should 
be paid ‘‘not less than the current rate of per diem wages in the locality where 
the work is performed,’’ the court held that the wage provisions of the law were 
void for want of the certainty required by a criminal law. 

In Chamberlin v. Andrews, Industrial Commissioner of the State of New York, 
299 U. 8. 515, 57 S. Ct. 122, 81 L. Ed. $80, the New York Unemployment Insurance 
Law was upheld without opinion by an equally divided court. 

For the use of the taxing power as a means of regulating labor conditions by the 
creation of an unempléyment compensation fund, see Carmichael v. Southern Coal 
& Coke Co., ante, p. 867. 


ADKINS v. CHILDREN’S HOSPITAL. 
_ ADKINS v. LYONS. 
261 U. S. 525, 43 S. Ct. 394, 67 L. Ed. 785 (1923). 


Appeals from the Court of Appeals of the District of Columbia. 

[The Minimum Wage Act of September 19, 1918, 40 Stat. 960, pro- 
vided for the creation in the District of Columbia of a Minimum Wage 
Board which was authorized to investigate and ascertain the wages 
of women and minors in the different occupations in which they are 
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employed in the District of Columbia and to ascertain and declare: 
‘‘(a) Standards of minimum wages for women in any occupation in 
the District of Columbia, and what wages are inadequate to supply 
the necessary cost of living to any such women workers to maintain 
them in good health and to protect their morals; and (b) standards 
of minimum wages for minors in any occupation within the District 
of Columbia, and what wages are unreasonably low for any such minor 
workers.’’ Employers were forbidden under penalty to employ any 
woman worker at lower wages than are permitted by the Board. The 
Children’s Hospital, which employed several women at less than the 
minimum wage fixed by the Board, all of whom were of full age and 
under no legal disability, brought suit in the Supreme Court of the 
District to restrain the Board, [per J. C. Adkins et al.,] from enforcing 
its order as to wages on the ground that it violated the due process 
-elause of the Fifth Amendment. In the second case, the petitioner, 
Willie A. Lyons, was a woman of twenty-one employed as an elevator 
operator in the Congress Hall Hotel, which was unable to pay her the 
wages ordered by the Board and therefore dismissed her. She alleged 
that her work was light and healthful, the hours short, and the sur- 
roundings clean and moral. She also averred that she was unable to 
secure any other position at which she could make a living with as 
good physical and moral surroundings and in which she could earn 
as good wages, and she desired to continue in her employment. An 
injunction was prayed. In both cases the Supreme Court of the 
District, upon mandate from the Court of Appeals, granted perma- 
nent injunctions. The Board appealed. ] 


Mr. Justice SUTHERLAND delivered the opinion of the court. 

The statute now under consideration is attacked upon the ground that 
it authorizes an unconstitutional interference with the freedom of 
contract included within the guaranties of the due process clause of 
the Fifth Amendment. That the right to contract about one’s affairs 
is a part of the liberty of the individual protected by this clause is 
settled by the decisions of this Court and is no longer open to ques- 
tion. . . . Within this liberty are contracts of employment of labor. 
In making such contracts, generally speaking, the parties have an equal 
right to obtain from each other the best terms they can as the result 
of private bargaining. . . . 

There is, of course, no such thing as absolute freedom of contract. 
It is subject to a great variety of restraints. But freedom of contract 
is, nevertheless, the general rule and restraint the exception; and the 
exercise of legislative authority to abridge it can be justified only by 
the existence of exceptional circumstances. Whether these circum- 
stances exist in the present case constitutes the question to be answered. 
It will be helpful to this end to review some of the decisions where the 
interference has been upheld and consider the grounds upon which they 
rest. 
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(1) Those dealing with statutes fixing rates and charges to be 
exacted by businesses impressed with a public interest. . . . This 
class of cases may be laid aside as inapplicable. 

(2) Statutes relating to contracts for the performance of public 
work. . . . Wemay . . . dismiss these decisions from consid- 
eration as inapplicable. 

(8) Statutes prescribing the character, methods and time for pay- 
ment of wages. . . . In no sense can they be said to be, or to fur- 
nish a precedent for, wage-fixing statutes. 

(4) Statutes fixing hours of labor. It is upon this class that the 
greatest emphasis is laid in argument and therefore, and because such 
cases approach most nearly the line of principle applicable to the stat-’ 
ute here involved, we shall consider them more at length. 
[Among the cases here considered is Lochner v. New York, 198 U. S. 
45, of which the learned judge said, ‘‘Subsequent cases in this Court 
have been distinguished from that decision, but the principles therein 
stated have never Ween disapproved.’’| 

If now, in the light furnished by the foregoing exceptions to the 
general rule forbidding legislative interference with freedom of con- 
tract, we examine and analyze the statute in question, we shall see that 
it differs from them in every material respect. It is not a law dealing 
with any business charged with a public interest, or with public work, 
or to meet and tide over a temporary emergency. It has nothing to 
do with the character, methods or periods of wage payments. It does 
not prescribe hours of labor or conditions under which labor is to be. 
done. It is not for the protection of persons under legal disability or 
for the prevention of fraud. It is simply and exclusively a price-fixing 
law, confined to adult women (for we are not now considering the pro- 
visions relating to minors), who are legally as capable of contracting 
for themselves as men. It forbids two parties having lawful capacity— 
under penalties as to the employer—to freely contract with one another 
in respect of the price for which one shall render service to the other 
in a purely private employment where both are willing, perhaps anxious, 
to agree, even though the consequence may be to oblige one to surrender 
a desirable engagement and the other to dispense with the services of a 
desirable employee. The price fixed by the board need have no relation 
to the capacity or earning power of the employee, the number of hours 
which may happen to constitute the day’s work, the character of the place 
where the work is to be done, or the circumstances or surroundings of 
the employment; and, while it has no other basis to support its validity 
than the assumed necessities of the employee, it takes no account of 
any independent resources she may have. It is based wholly on the 
opinions of the members of the board and their advisers—perhaps an 
average of their opinions, if they do not precisely agree—as to what 
will be necessary to provide a living for a woman, keep her in health 
and preserve her morals. It applies to any and every occupation in 
the District without regard to its nature or the character of the work. 
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The standard furnished by the statute for the guidance of the board 
is so vague as to be impossible of practical application with any reason- 
able degree of accuracy. What is sufficient to supply the necessary 
eost of living for a woman worker and maintain her in good health 
and protect her morals is obviously not a precise or unvarying sum— 
not even approximately so. The amount will depend upon a variety 
of circumstances: the individual temperament, habits of thrift, care, 
ability to buy necessaries intelligently, and whether the woman live 
alone or with her family. To those who practice economy, a given sum 
will afford comfort, while to those of contrary habit the same sum will 
be wholly inadequate. The codperative economies of the family group 
are not taken into account though they constitute an important con- 
sideration in estimating the cost of living, for it is obvious that the 
individual expense will be less in the case of a member of a family than 
in the ease of one living alone. The relation between earnings and 
morals is not capable of standardization. It cannot be shown that well 
paid women safeguard their morals more carefully than those who are 
poorly paid. Morality rests upon other considerations than wages; 
and there is, certainly, no such prevalent connection between the two 
as to justify a broad attempt to adjust the latter with reference to 
the former. As a means of safeguarding morals the attempted classi- 
fication, in our opinion, is without reasonable basis. No distinction 
can be made between women who work for others and those who do 
not; nor is there ground for distinction between women and men, for, 
certainly, if women require a minimum wage to preserve their morals 
men require it to preserve their honesty. For these reasons, and others 
which might be stated, the inquiry in respect of the necessary cost of 
living and of the income necessary to preserve health and morals, pre- 
sents an individual and not a composite question, and must be answered 
for each individual considered by herself and not by a general formula 
prescribed by a statutory bureau. 

This uncertainty of the statutory standard is demonstrated by a 
consideration of certain orders of the board already made. .... 

The law takes account of the necessities of only one party to the 
contract. It ignores the necessities of the employer by compelling him 
to pay not less than a certain sum, not only whether the employee is 
capable of earning it, but irrespective of the ability of his business 
to sustain the burden, generously leaving him, of course, the privilege 
of abandoning his business as an alternative for going on at a loss. 
Within the limits of the minimum sum, he is precluded, under penalty 
of fine and imprisonment, from adjusting compensation to the differ- 
ing merits of his employees. It compels him to pay at least the sum 
fixed in any event, because the employee needs it, but requires no serv- 
ice of equivalent value from the employee. It therefore undertakes — 
to solve but one-half of the problem. The other half is the establishment 
of a corresponding standard of efficiency, and this forms no part of the 
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policy of the legislation, although in practice the former half without 
the latter must lead to ultimate failure, in accordance with the inexorable 
law that no one can continue indefinitely to take out more than he 
puts in without ultimately exhausting the supply. The law is not con- 
fined to the great and powerful employers but embraces those whose 
bargaining power may be as weak as that of the employee. It takes no 
account of periods of stress and business depression, of crippling losses, 
which may leave the employer himself without adequate means of 
livelihood. To the extent that the sum fixed exceeds the fair value of 
the services rendered, it amounts to a compulsory exaction from the 
employer for the support of a partially. indigent person, for whose 
condition there rests upon him no peculiar responsibility, and therefore, 
in effect, arbitrarily shifts to his shoulders a burden which, if it be- 
longs to anybody, belongs to society as a whole. 

The feature of this statute which, perhaps more than any other, puts 
upon it the stamp of invalidity is that it exacts from the employer an 
arbitrary payment for a purpose and upon a basis having no causal 
connection with his business, or the contract or the work the employee 
engages to do. The declared basis, as already pointed out, is not the 
value of the service rendered, but the extraneous circumstance that the 
employee needs to get a prescribed sum of money to insure her sub- 
sistence, health and morals. The ethical right of every worker, man 
or woman, to a living wage may be conceded. One of the declared and 
important purposes of trade organizations is to secure it. And with 
that principle and with every legitimate effort to realize it in fact, no 
one can quarrel; but the fallacy of the proposed method of attaining 
it is that it assumes that every employer is bound at all events to fur- 
nish it. The moral requirement implicit in every contract of employ- 
ment, viz., that the amount to be paid and the service to be rendered 
shall bear to each other some relation of just equivalence, is completely 
ignored. The necessities of the employee are alone considered and these 
arise outside of the employment, are the same when there is no employ- 
ment, and as great in one occupation as in another. Certainly the em- 
ployer by paying a fair equivalent for the service rendered, though not 
sufficient to support the employee, has neither caused nor contributed 
to her poverty. On the contrary, to the extent of what he pays he 
has relieved it. In principle, there can be.no difference between the 
case of selling labor and the case of selling goods. If one goes to the 
butcher, the baker or grocer to buy food, he is morally entitled to ob- 
tain the worth of his money but he is not entitled to more. If what he 
gets is worth what he pays he is not justified in demanding more simply 
because he needs more; and the shopkeeper, having dealt fairly and 
honestly in that transaction, is not concerned in any peculiar sense with 
the question of his customer’s necessities. Should a statute undertake 
to vest in a commission power to determine the quantity of food neces- 
sary for individual support and require the shopkeeper, if he sell to 
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the individual at all, to furnish that quantity at not more than a fixed 
maximum, it would undoubtedly fall before the constitutional test. 
The fallacy of any argument in support of the validity of such a stat- 
ute would be quickly exposed. The argument in support of that now 
being considered is equally fallacious, though the weakness of it may 
not be so plain. A statute requiring an employer to pay in money, to 
pay at prescribed and regular intervals, to pay the value of the services 
rendered, even to pay with fair relation to the extent of the benefit ob- 
tained from the service, would be understandable. But a statute which 
prescribes payment without regard to any of these things and solely 
‘with relation to circumstances apart from the contract of employment, 
the business affected by it and the work done under it, is so clearly the 
product of a naked, arbitrary exercise of power that it cannot be al- 
lowed to stand under the Constitution of the United States. 

Finally, it may be said that if, in the interest of the public welfare, 
the police power may be invoked to*justify the fixing of a minimum 
wage, it may, when the public welfare is thought to require it, be in- 
voked to justify a maximum wage. The power to fix high wages con- 
notes, by like course of reasoning, the power to fix low wages. If, in 
the face of the guaranties of the Fifth Amendment, this form of legis- 
lation shall be legally justified, the field for the operation of the police 
power will have been widened to a great and dangerous degree. If, 
for example, in the opinion of future lawmakers, wages in the build- 
ing trades shall become so high as to preclude people of ordinary means 
from building and owning homes, an authority which sustains the 
minimum wage will be invoked to support a maximum wage for build- 
ing laborers and artisans, and the same argument which has been here 
urged to strip the employer of his constitutional liberty of contract in 
one direction will be utilized to strip the employee of his constitutional 
liberty of contract in the opposite direction. A wrong decision does 
not end with itself: it is a precedent, and, with the swing of sentiment, 
its bad influence may run from one extremity of the are to the other. 

It has been said that legislation of the kind now under review is re- 
quired in the interest of social justice, for whose ends freedom of con- 
tract may lawfully be subjected to restraint. The liberty of the in- 
dividual to do as he pleases, even in innocent matters, is not absolute. 
It must frequently yield to the common good, and the line beyond which 
the power of interference may not be pressed is neither definite nor 
unalterable but may be made to move, within limits not well defined, 
with changing need and circumstance. Any attempt to fix a rigid 
boundary would be unwise as weil as futile. But, nevertheless, there 
are limits to the power, and when these have been passed, it becomes 
the plain duty of the courts in the proper exercise of their authority 
to so declare. To sustain the individual freedom of action contemplated 
by the Constitution, is not to strike down the common good but to 
exalt it; for surely the good of society as a whole cannot be better 
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served than by the preservation against arbitrary restraint of the lib- 
erties of its constituent members. 

It follows from what has been said that the act in question passes 
the limit prescribed by the Constitution, and, accordingly, the decrees 
of the court below are affirmed. 


Mr. Justice BranpEIs took no part in the consideration or decision 
of these cases. 


Mr. Curer Justice Tart, dissenting. 

I regret much to differ from the court in these cases. 

The boundary of the police power beyond which its exercise becomes 
an invasion of the guaranty of liberty under the Fifth and Fourteenth 
Amendments of the Constitution is not easy to mark. Our Court has 
been laboriously engaged in pricking out a line in successive cases. We 
must be careful, it seems to me, to follow that line as well as we can 
and not to depart from it by suggesting a distinction that is formal 
rather than real. 

Legislatures in limiting freedom of Sarg between employee and 
employer by a minimum wage proceed on the assumption that em- 
ployees, in the class receiving least pay, are not upon a full level of 
equality of choice with their employer and in their necessitous cir- 
cumstances are prone to accept pretty much anything that is offered. 
They are peculiarly subject to the overreaching of the harsh and greedy 
employer. The evils of the sweating system and of the long hours and 
low wages which are characteristic of it are well known. Now, I agree 
that it is a disputable question in the field of political economy how 
far a statutory requirement of maximum hours or minimum wages may 
be a useful remedy for these evils, and whether it may not make the 
ease of the oppressed employee worse than it was before. But it is 
not the function of this Court to hold congressional acts invalid simply 
because they are passed to carry out economic views which the Court 
‘believes to be unwise or unsound. : 

The right of the legislature under the Fifth and Fourteenth Amend- 
ments to limit the hours of employment on the score of the health of 
the employee, it seems to me, has been firmly established. As to that, 
one would think, the line had been pricked out so that it has become a 
well formulated rule. In Holden v. Hardy, 169 U. S. 366, it was ap- 
plied to miners and rested on the unfavorable environment of employ- 
ment in mining and smelting. In Lochner v. New York, 198 U. S. 
45, it was held that restricting those employed in bakeries to ten hours 
a day was an arbitrary and invalid interference with the liberty of 
contract secured by the Fourteenth Amendment. Then followed a 
number of cases beginning with Muller v. Oregon, 208 U. S. 412, sus- 
taining the validity of a limit on maximum hours of labor for women 
to which I shall hereafter allude, and following these cases came Bunt- 
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ing v. Oregon, 243 U. S. 426. In that case, this Court sustained a law 
limiting the hours of labor of any person, whether man or woman, work- 
ing in any mill, factory or manufacturing establishment to ten hours 
a day with a proviso as to further hours to which I shall hereafter ad- 
vert. The law covered the whole field of industrial employment and 
certainly covered the case of persons employed in bakeries. Yet the 
opinion in the Bunting Case does not mention the Lochner Case. No 
one can suggest any constitutional distinction between employment in 
a bakery and one in any other kind of a manufacturing establishment 
which should make a limit of hours in the one invalid, and the same 
limit in the other permissible. It is impossible for me to reconcile the 
Bunting Case and the Lochner Case and I have always supposed that 
the Lochner Case was thus overruled sub silentio. Yet the opinion of 
the Court herein in support of its conclusion quotes from the opinion 
in the Lochner Case as one which has been sometimes distinguished 
but never overruled. Certainly there was no attempt to distinguish 
jt in the Bunting Case. 

However, the opinion herein does not overrule the Bunting Case 
in express terms, and therefore I assume that the conclusion in this 
ease rests on the distinctiom between a minimum of wages and a maxi- 
mum of hours in the limiting of liberty to contract. I regret to be at 
variance with the Court as to the substance of this distinction. In 
absolute freedom of contract the one term is as important as the other, 
for both enter equally into the consideration given and received, a 
restriction as to one is not any greater in essence than the other, and 
is of the same kind. One is the multiplier and the other the multipli- 
cand. : 

Moreover, there are decisions by this Court which have sustained 
legislative limitations in respect to the wage term in contracts of em- 
ployment. In McLean v. Arkansas, 211 U. 8. 539, it was held within 
legislative power to make it unlawful to estimate the graduated pay of 
miners by weight after screening the coal. In Knoxville Iron Co. v. 
Harbison, 183 U. S. 13, it was held that store orders issued for wages 
must be redeemable in cash. In Patterson v. Bark Eudora, 190 U. S. 
169, a law forbidding the payment of wages in advance was held valid. 
A like case is Strathearn S. S. Co. v. Dillon, 252 U. S. 348. While these 
did not impose a minimum on wages, they did take away from the em- 
ployee the freedom to agree as to how they should be fixed, in what 
medium they should be paid, and when they should be paid, all features 
that might affect the amount or the mode of enjoyment of them. 

Without, however, expressing an opinion that a minimum wage limi- 
tation can be enacted for adult men, it is enough to say that the case 
before us involves only the application of the minimum wage to women. 
If I am right in thinking that the legislature can find as much sup- 
port in experience for the view that a sweating wage has as great and 
as direct a tendency to bring about an injury to the health and morals 
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of workers, as for the view that long hours injure their health, then I 


respectfully submit that Muller v. Oregon, 208 U. S. 412, controls this 
case. The law which was there sustained forbade the employment of 
any female in any mechanical establishment or factory or laundry for 
more than ten hours. . . . Mr. Justice Brewer, who spoke for 


the Court in Muller v. Oregon, based its conclusion on the natural 


limit to women’s physical strength and the likelihood that long hours 
would therefore injure her health, and we have had since a series of 
cases which may be said to have established a rule of decision. 

But for my inability to agree with some general observations in the 
forcible opinion of Mr. Justics Houmes who follows me, I should be 
silent and merely record my concurrence in what he says. It is per- 
haps wiser for me, however, in a case of this importance, separately 
to give my reasons for dissenting. 

I am authorized to say that Mr. Justice SANFORD concurs in this 
opinion. 


Mr. Justice Hones, dissenting. 

The question in this case is the broad one, Whether Congress can 
establish minimum rates of wages for women in the*District of Columbia 
with due provision for special circumstances, or whether we must say 
that Congress has no power to meddle with the matter at all. To me, 
notwithstanding the deference due to the prevailing judgment of the 
Court, the power of: Congress seems absolutely free from doubt. The 
end, to remove conditions leading to ill health, immorality and the 
deterioration of the race, no one would deny to be within the scope of 
constitutional legislation. The means are means that have the approval 
of Congress, or many States, and of those governments from which we 
have learned our greatest lessons. When so many intelligent persons 
who have studied the matter more than any of us can, have thought 
that the means are effective and are worth the price, it seems to me 
impossible to deny that the belief reasonably may be held by reasonable 
men. If the law encountered no other objection than that the means 
bore no relation to the end or that they cost too much I do not suppose 
that anyone would venture to say that it was bad. I agree, of course, 
that. a law answering the foregoing requirements might be invalidated 
by specific provisions of the Constitution. For instance it might take 
private property without just compensation. But in the present in- 
stance the only objection that can be urged is found within the vague 
contours of the -Fifth Amendment, prohibiting the depriving any per- 
son of liberty or property without due process of law. To that I turn. 

The earlier decisons upon the same words in the Fourteenth Amend- 
ment began within our memory and went no farther than an unpre- . 
tentious assertion of the liberty to follow the ordinary callings. Later 
that innocuous generality was expanded into the dogma, Liberty of 
Contract. Contract is not specially mentioned in the text that we have 
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to construe. It is merely an example of doing what you want to do, em- 
bodied in the word liberty. But pretty much all law consists in forbid- 
ding men to do some things that they want to do, and contract is no 
more exempt from law than other acts. Without enumerating all 
the restrictive laws that have been upheld I will mention a few that 
seem to me to have interfered with liberty of contract quite as seri- 
ously and directly as the one before us. Usury laws prohibit contracts 
by which a man receives more than so much interest for the money that 
he lends. Statutes of frauds restrict many contracts to certain forms. 
Some Sunday laws prohibit practically all contracts during one-seventh 
of our whole life. 

I confess that I do not understand the principle on which the power 
to fix a minimum for the wages of women can be denied by those who 
admit the power to fix a maximum for their hours of work. I fully 
assent to the proposition that here as elsewhere the distinctions of the 
law are distinctions of degree, but I perceive no difference in the kind 
or degree of interference with liberty, the only matter with which we 
have any concern, between the one case and the other. The bargain is 
equally affected whichever half you regulate. Muller v. Oregon, I 
take it, is as good law today as it was in 1908. It will need more than 
the Nineteenth Amendment to convince me that there are no differ- 
ences between men and women, or that legislation cannot take those 
differences into account. J should not hesitate to take them into ac- 
count if I thought it necessary to sustain this act. Quong Wing v. 
Kirkendall, 223 U. 8. 59, 63. But after Bunting v. Oregon, 243 U. S. 
426, I had supposed that it was not necessary, and that Lochner v. New 
York, 198 U. 8. 45, would be allowed a deserved repose. 

This statute does not compel anybody to pay anything. It simply 
_ forbids employment at rates below those fixed as the minimum require- 

ment of health and right living. It is safe to assume that women will 
not be employed at even the lowest wages allowed unless they earn 
them, or unless the employer’s business can sustain the burden. In 
short the law \in its character. and operation is like hundreds of so- 
called police laws that have been upheld. I see no greater objection to 
using a Board to apply the standard fixed by the act than there is to 
the other commissions with which we have become familiar, or than 
there is to the requirement of a license in other cases. The fact that 
the statute warrants classification, which like all classifications may 
bear hard upon some individuals, or in exceptional cases, notwithstand- 
ing the power given to the Board to issue a special license, is no greater 
infirmity than is incident to all law. But the ground on which the law 
is held to fail is fundamental and therefore it is unnecessary to con- 
sider matters of detail. 

The criterion of constitutionality is not whether we believe the law 
to be for the public good. We certainly cannot be prepared to deny 
that a reasonable man reasonably might have that belief in view of the 
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legislation of Great Britain, Victoria and a number of the States of . 
this Union. The belief is fortified by a very remarkable collection of 
documents submitted on behalf of the appellants, material here, I con- 
eelve, only as showing that the belief reasonably may be held. In 
Australia the power to fix a minimum for wages in the case of indus- 
trial disputes extending beyond the limits of any one State was given 
to a Court, and its President wrote a most interesting account of its 
operation. 29 Harv. Law Rev. 13. If a legislature should adopt what 
he thinks the doctrine of modern economists of all schools, that ‘‘free- 
dom of contract is a misnomer as applied to a contract between an em- 
ployer and an ordinary individual employee,’’ ibid. 25, I could not 
pronounce an opinion with which I agree impossible to be enter- 
tained by reasonable men. If the same legislature should accept his 
further opinion that industrial peace was best attained by the device of 
a Court having the above powers, I should not feel myself able to con- 
tradict it; or to deny that the end justified restrictive legislation quite 
as adequately as beliefs concerning Sunday or exploded theories about 
usury. I should have my doubts, as I have them about this statute— 
but they would be whether the bill that has to be paid for every gain, 
although hidden as interstitial detriments, was not greater than the 
gain was worth: a matter that it is not for me to decide. 

I am of opinion that the statute is valid and that the decree should 
be reversed. 


Nore.—For comment on the instant case, see T. R. Powell, The Judiciality of 
Minimum Wage Legislation, 37 Harv. L. Rev. 545 (1924). 

Although now overruled the Adkins case will continue as a landmark in the de- 
velopment of constitutional law by what the Court has called the process of inclu- 
sion and exclusion in the interpretation of the broad principles of the Constitution. 
Sharp criticism followed it, and publicists of liberal tendencies looked forward to 
the time when it might be overruled. State legislatures continued to pass laws which 
differed only in form from it. In Morehead v. Tipaldo, 298 U. S. 587, 56 S. Ct. 918, 
86 L. Ed. 1347 (1936), the Court was presented with a New York law closely similar 
to that enacted by Congress for the District of Columbia; Tipaldo, the manager of a 
laundry, being held in jail to await trial for failure to obey the mandatory order of 
the state industrial commissioner prescribing minimum wages for women employees. 
The state court interpreted the law so as to find the basis of the prescribed minimum 
wage not substantially different from that of the provisions condemned in the Adkins 
ease, and it held in consequence that the case was controlled by the Adkins case. The 
Supreme Court affirmed the decision of the New York court. Four justices dissented. 
Mr. Chief Justice Hughes argued that the difference between the two laws was ‘‘a 
material one’’ and that the question should be dealt with upon its merits. Mr. 
Justice Stone held that unless recent decisions of the Court were to be disregarded 
it was not possible to avoid reconsideration of the Adkins case even if it had not 
been asked, speaking, in part, as follows: 


The vague and general pronouncement of the Fourteenth Amendment against 
deprivation of liberty without due process of law is a limitation of legislative 
power, not a formula for its exercise. It does not purport to say in what par- 
ticular manner that power shall be exerted. It makes no fine-spun distinctions 
between methods which the legislature may and which it may not choose to solve 
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a pressing problem of government. It is plain too, that, unless the language of 
the amendment and the decisions of this Court are to be ignored, the liberty 
which the amendment protests is not freedom from restraint of all law or of 
any law which reasonable men may think an appropriate means for dealing with 
any of those matters of public concern with which it is the business of govern- 
ment to deal. There is grim irony in speaking of the freedom of contract of 
those who, because of their economic necessities, give their service for less than 
is needful to keep body and soul together. But if this is freedom of contract no 
one has ever denied that it is freedom which may be restrained, notwithstanding 
the Fourteenth Amendment, by a statute passed in the public interest. . . . 
In the years which have intervened since the Adkins case we have had op- 
portunity to learn that a wage is not always the resultant of free bargaining 
between employers and employees; that it may be one forced upon employees 
by their economic necessities and upon employers by the most ruthless of their 
competitors. We have had opportunity to perceive more clearly that a wage 
insufficient to support the worker does not visit its consequences upon him alone; 
that it may affect profoundly the entire economic structure of society and, in 
any case, that it casts on every taxpayer, and on government itself, the burden 
of solving the problems of poverty, subsistence, health and morals of large 
numbers in the community. Because of their nature and extent these are public 
problems. A generation ago they were for the individual to solve; today they 
are the burdez of the nation. I can perceive no more objection, on constitu- 
tional grounds, to their solution by requiring an industry to bear the subsistence 
cost of the labor which it employs, than to the imposition upon it of the cost 
of its industrial accidents. See New York Central R. R. Co. v. White, supra 
[243 U. 8. 188]; Mountain Timber Company v. Washington, 243 U. S. 119. 


Less than a year later the question came again before the Court, this time on its 
merits. 


WEST COAST HOTEL CO. v. PARRISH. 
300 U. 8. 379, 57 S. Ct. 578, 81 L. Ed. 703 (1937). 
Appeal from the Supreme Court of the State of Washington. 


Mr. Curr Justice Hueues delivered the opinion of the court. _ 

This case presents the question of the constitutional validity of the 
minimum wage law of the State of Washington. 

The Act, entitled ‘‘Minimum Wages for Women,”’ authorizes the fixing 
of minimum wages for women and minors. Laws of 1913 (Washington) 
chap. 174; Remington’s Rev. Stat. (1932), secs. 7623 et seg. It provides: 

‘Section 1. The welfare of the State of Washington demands that 
women and minors be protected from conditions of labor which have a 
pernicious effect on their health and morals. The State of Washington, 
therefore, exercising herein its police and sovereign power declares that 
inadequate wages and unsanitary conditions of labor exert such per- 
nicious effect. 

““See. 2. It shall be unlawful to employ women or minors in any in- 
dustry or occupation within the State of Washington under conditions 
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of labor detrimental to their health or morals; and it shall be unlawful 
to employ women workers in any industry within the State of Washing- 
ton at wages which are not adequate for their maintenance. 

““Sec. 3. There is hereby created, a commission to be known as the 
‘Industrial Welfare Commission’ for the State of Washington, to estab- 
lish such standards of wages and conditions of labor for women and 
minors employed within the State of Washington, as shall be held here- 
under to be reasonable and not detrimental to health and morals, and 
which shall be sufficient for the decent maintenance of women.”’ 

Further provisions required the Commission to ascertain the wages 
and conditions of labor of women and minors within the State. Public 
hearings were to be held. If after investigation thé Commission found 
that in any occupation, trade or industry the wages paid to women were 
‘‘inadequate to supply them necessary cost of living and to maintain 
the workers in health,’’ the Commission was empowered to call a con- 
ference of representatives of employers and employees together with 
disinterested persons representing the public. The conference was to 
recommend to the Commission, on its request, an estimate of a minimum 
wage adequate for the purpose above stated, and on the approval of 
such a recommendation it became the duty of the Commission to issue 
an obligatory order fixing minimum wages. Any such order might be 
reopened and the question reconsidered with the aid of the former con- 
ference or a new one. Special licenses were authorized for the employ- 
ment of women who were ‘‘physically defective or crippled by age or 
otherwise,’’ and also for apprentices, at less than the prescribed mini- 
mum wage. 

By a later Act the Industrial Welfare Commission was abolished and 
its duties were assigned to the Industrial Welfare Committee consisting 
of the Director of Labor and Industries, the Supervisor of Industrial 
Insurance, the Supervisor of Industrial Relations, the Industrial Statisti- 
cian and the Supervisor of Women in Industry. Laws of 1921 (Washing- 
ton) chap. 7; Remington’s Rev. Stat. (1932), secs. 10840, 10893. 

The appellant [West Coast Hotel Co.] conducts a hotel. The appellee 
Elsie Parrish was employed as a chambermaid and (with her husband) 
brought this suit to recover the difference between the wages paid her 
and the minimum wage fixed pursuant to the state law. The minimum 
wage was $14.50 per week of 48 hours. The appellant challenged the 
act as repugnant to the due process clause of the Fourteenth Amend- 
ment of the Constitution of the United States. The Supreme Court of 
the State, reversing the trial court, sustained the statute and directed 
judgment for the plaintiffs. Parrish v. West Coast Hotel Co., 185 Wash. 
581. The case is here on appeal. 

The appellant relies upon the decision of this Court in Adkins v. 
Children’s Hospital, 261 U. S. 525, which held invalid the District of 
Columbia Minimum Wage Act which was attacked under the due 
process clause of the Fifth Amendment. . 
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The recent case of Morehead v. New York ex rel. Tipaldo, 298 U. S. 
587, came here on certiorari to the New York court which had held the 
New York minimum wage act for women to be invalid. ; 

We think that the question which was not deemed to be open in the 
Morehead case is open and’ is necessarily presented here. The Supreme 
Court of Washington has upheld the minimum wage statute of that 
State. It has decided that the statute is a reasonable exercise of the 
police power of the State. In reaching that conclusion the state court 
has invoked principles long established by this Court in the application 
of the Fourteenth Amendment. The state court has refused to regard 
the decision in the Adkins case as determinative and has pointed to our 
decisions both befdre and since that case as justifying its position. We 
are of the opinion that this ruling of the state court demands on our 
part a reexamination of the Adkins case. The importance of the ques- 
tion, in which many States having similar laws are concerned, the close 
division by which the decision in the Adkins case was reached, and the 
economic conditions which have supervened, and in the light of which 
the reasonableness of -the exercise of the protective power of the State 
must be considered, make it not only appropriate, but we think impera- 
tive, that in deciding the present case the subject should receive fresh 
consideration. 

[The Court here reviews the history of the litigation of the question. | 

The principle which must control our decision is not in doubt. The 
constitutional provision invoked is the due process clause of the Four- 
teenth Amendment governing the States, as the due process clause in- 
voked in the Adkins case governed Congress. In each case the violation 
alleged by those attacking minimum wage regulation for women is 
deprivation of freedom of contract. What is this freedom? The Con- 
stitution does not speak of freedom of contract. It speaks of liberty 
and prohibits the deprivation of liberty without due process of law. In 
prohibiting that deprivation the Constitution does not recognize an 
absolute and uncontrollable liberty. Liberty in each of its phases has 
its history and connotation. But the liberty safeguarded is liberty ‘in 
a social organization which requires the protection of law against the 
evils which menace the health, safety, morals and welfare of the people. 
Liberty under the Constitution is thus necessarily subject to the re- 
straints of due process, and regulation which is reasonable in relation 
to its subject and is adopted in the interests of the community is due 
process. 

This essential limitation of liberty in general governs freedom of con- 
tract in particular. More than twenty-five years ago we set forth the 
applicable principle in these words, after referring to the cases where 
the liberty guaranteed by the Fourteenth Amendment had been broadly 
described. 

“‘But it was recognized in the cases cited, as in many others, that free- 
dom of contract is a qualified and not an absolute right. There is no 
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absolute freedom to do as one wills or to contract as one chooses. The 
guaranty of liberty does not withdraw from legislative supervision that 
wide department of activity which consists of the making of contracts, 
or deny to government the power to provide restrictive safeguards. 
Liberty implies the absence of arbitrary restraint, not immunity from 
reasonable regulations and prohibitions imposed in the interests of the 
community.’’ Chicago, Burlington & Quincy R. R. Co. v. McGuire, 219 
U.S. 549, 565. 

This power under the Constitution to restrict freedom of contract has 
had many illustrations. That it may be exercised in the public interest 
with respect to contracts between employer and employee is undenia- 
ble. 

The point that has been strongly stressed that adult employees should 

“he deemed competent to make their own contracts was decisively met 
nearly forty years ago in Holden v. Hardy, [169 U. S. 366], supra [in- 
volving a Utah statute limiting employment in underground mines and 
smelters to eight hours a day], where we pointed out the inequality in 
the footing of the parties. We said (Id., 397) : 

““The legislature has also recognized the fact, which the experience of 
legislators in many States has corroborated, that the proprietors of these 
establishments and their operatives do not stand upon an equality, and 
that their interests are, to a certain extent, conflicting. The former 
naturally desire to obtain as much labor as possible from their em- 
ployés, while the latter are often induced by the fear of discharge to 
conform to regulations which their judgment, fairly exercised, would 
pronounce to be detrimental to their health or strength. In other words, 
the proprietors lay down the rules and the laborers afe practically con- 
strained to obey them. In such cases self-interest is often an unsafe 
guide, and the legislature may properly interpose its authority.’’ 

It is manifest that this established principle is peculiarly apolitable 
in relation to the employment of women in whose protection the State 
has a special interest. That phase of the subject Senta elaborate con- 
sideration in Muller v. Oregon (1908), 208 U. 8. 412, where the consti- 
tutional authority of the State to fae the Shee hours of women 
was sustained. 

This array of Breeedents and the principles they applied were thought 
by the dissenting Justices in the Adkins case to demand that the mini- 
mum wage statute be sustained. *The validity of the distinction made 
by the Court between a minimum wage and a maximum of hours in 
limiting liberty of contract was especially challenged. 261 U. S., p. 564. 
That challenge persists and is without any satisfactory answer. 

One of the points which was pressed by the Court in supporting its 
ruling in the Adkins case was that the standard set up by the District 
of Columbia Act did not take appropriation account of the value of the 
services rendered. In the Morehead ease, the minority thought that 
the New York statute had met that point in its definition of a ‘‘fair 


912 Cases on ConstitutionaL Law 


wage’’ and that it accordingly presented a distinguishable feature which 
the Court could recognize within the limits which the Morehead petition 
for certiorari was deemed to present. The Court, however, did not take 
that view and the New York Act was held to be essentially the same as 
that for the District of Columbia. The statute now before us is like the 
latter, but we are unable to conclude that in its minimum wage require- 
ment the State has passed beyond the boundary of its broad protective 
power. 

[The Court here cites the dissenting opinions of Justice Holmes and of 
Chief Justice Taft in the Adkins case. ] 

We think that the views thus expressed are sound and that the decision 
in the Adkins case was a departure from the true application of the 
principles governing the regulation by the State of the relation of em- 
ployer and employed. Those principles have been reenforced by our ° 
subsequent decisions. 

With full recognition of the earnestness and vigor which characterize 
the prevailing opinion in the Adkins case, we find it impossible to recon- 
cile that ruling with these well-considered declarations. What can be 
closer to the public interest than the health of women and their pro- 
tection from unscrupulous and overreaching employers? And if the 
protection of women is a legitimate end of the exercise of state power, 
how can it be said that the requirement of the payment of a minimum 
wage fairly fixed in order to meet the very necessities of existence is 
not an admissible means to that end? The legislature of the State was 
clearly entitled to consider the situation of women in employment, the 
fact that they are in the class receiving the least pay, that their bar- 
gaining power is relatively weak, and that they are the ready victims 
of those who would take advantage of their necessitous circumstances. 
The legislature was entitled to adopt measures to reduce the evils of 
the ‘‘sweating system,’’ the exploiting of workers at wages so low as to 
be insufficient to meet the bare cost of living thus making their very 
helplessness the occasion of a most injurious competition. The legisla- 
ture had the right to consider that its minimum wage requirements 
would be an important aid in carrying out its policy of protection. The 
adoption of similar requirements by many States evidences a deepseated 
conviction both as to the presence of the evil and as to the means adapted 
to check it. Legislative response to that conviction cannot be regarded 
as arbitrary or capricious and that is¢all we have to decide. Even if 
the wisdom of the policy be regarded as debatable and its effects uncer- 
tain, still the legislature is entitled to its judgment. 

There is an additional and compelling consideration which recent eco- 
nomic experience has brought into a strong light. The exploitation of 
a class of workers who are in an unequal position with respect to bar- 
gaining power and are thus relatively defenceless against the denial of 
a living wage is not only detrimental to their health and well being but 
casts a direct burden for their support upon the community. What 


Restrictions: Dur Process or Law 913 


these workers lose in wages the taxpayers are called upon to pay. The 
bare cost of living must be met. We may take judicial notice of the un- 
paralleled demands for relief which arose during the recent period of 
depression and still continue to an alarming extent despite the degree 
of economic recovery which has been achieved. It is unnecessary to 
cite official statistics to establish what is of common knowledge through 
the length and breadth of the land. While in the instant case no fac- 
tual brief has been presented, there is no reason to doubt that the State 
of Washington has encountered the same social problem that is present 
elsewhere. The community is not bound to provide what is in effect a 
subsidy for unconscionable employers. The community may direct its 
law-making power to correct the abuse which springs from their selfish 
disregard of the public interest. The argument that the legislation in 
question constitutes an arbitrary discrimination, because it does not 
extend to men, is unavailing. This Court has frequently held that the 
legislative authority, acting within its proper field, is not bound to ex- 
tend its regulation to all cases which it might possibly reach. The legisla- 
ture ‘‘is free to recognize degrees of harm and it may confine its restric- 
tions to those classes of cases where the need is deemed to be clearest.’ 
If ‘‘the law presumably hits the evil where it is most felt, it is not to be 
overthrown because there are other instances to which it might have 
been applied.’’ There is no ‘‘doctrinaire requirement’’ that the legis- 
lation should be couched in all embracing terms. . . . This familiar 
principle has repeatedly been applied to legislation which singles out 
women, and particular classes of women, in the exercise of the State’s 
protective power. . . . Their relative need in the presence of the evil, 
no less than the existence of the evil itself, is a matter for the legisla- 
tive judgment. 

Our conclusion is that the case of Adkins v. Children’s Hospital, supra, 
should be, and it ts, overruled. The judgment of the Supreme Court of 
the State of Washington is affirmed. 


Mr. Justice SUTHERLAND [dissenting]. 

Mr. Justicp VAN Devanter, Mr. Justich McRryno.ps, Mr. Justica 
Butwuer and I think the judgment of the court below should he reversed. 

The principles and authorities relied upon to sustain the judgment, 
were considered in Adkins vy. Children’s Hospital, 261 U. S. 525, and 
Morehead v. New York ex rel. Tipaldo, 298 U. S. 587; and their lack ° 
of application to cases like the one in hand was pointed out. A sufti- 
cient answer to all that is now said will be found®in the opinions of 
the court in those cases. Nevertheless, in the circuntstances, it seems 
well to resfate our reasons and conclusions. 

Under our form of government, where the written Constitution, by 
its own terms, is the supreme law, some agency, of necessity, must have 
the power to say the final word as to the validity of a statute assailed 
as unconstitutional. The Constitution makes it clear that the power 
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has been intrusted to this court when the question arises in a contro- 
versy within its jurisdiction; and so long as the power remains there, 
its exercise cannot be avoided without betrayal of the trust. 

It has been pointed out many times, as in the Adkins ease, that this 
judicial duty is one of gravity and delicacy; and that rational doubts 
must be resolved in favor of the constitutionality of the statute. But 
whose doubts, and by whom resolved? Undoubtedly it is the duty of 
a member of the court, in the process of reaching a right conclusion, 
to give due weight to the opposing views of his associates; but in 
the end, the question which he must answer is not whether such views 
seem sound to those who entertain them, but whether they convince 
him that the statute is constitutional or engender in his mind a rational 
doubt upon that issue. The oath which he takes as a judge is not a 
composite oath, but an individual one. And in passing upon the validity 
of a statute, he discharges a duty imposed upon him, which cannot 
be consummated justly by an automatic acceptance of the views of 
others which have neither convinced, nor created a reasonable. doubt 
in, his mind. If upon a question so important he thus surrender his 
deliberate judgment, he stands forsworn. He cannot subordinate 
his convictions to that extent and keep faith with his oath or retain his 
judicial and moral independence. 

The suggestion that the only check upon the exercise of the judicial 
power, when properly invoked, to declare a constitutional right su- 
perior to an unconstitutional statute is the judge’s own faculty of 
self-restraint, is both ill considered and mischievous. Self-restraint 
belongs in the domain of will and not of judgment. The check upon 
the judge is that imposed by his oath of office, by the Constitution and 
by his own conscientious and informed convictions; and since he has 
the duty to make up his own mind and adjudge accordingly, it is hard 
to see how there could be any other restraint. This court acts as a 
unit. It cannot act in any other way; and the majority (whether a 
bare majority or a majority of all but one of its members), therefore, 
establishes the controlling rule as the decision of the court, binding, so 
long as it remains unchanged, equally upon those who disagree and 
upon those who subscribe to it. Otherwise, orderly administration of 
justice would cease. But it is the right of those in the minority to dis- 
agree, and sometimes, in matters of grave importance, their imperative 
duty to voice their disagreement at such length as the occasion de- 
mands—always, of course, in terms which, however forceful, do not 
offend the proprietes or impugn the good faith of those who think other- 
wise. . 

It is urged that the question involved should now receive fresh con- 
sideration, among other reasons, because of ‘‘the economic conditions 
which have supervened ;’’ but the meaning of the Constitution does not 
change with the ebb and flow of economic events. We frequently 
are told in more general words that the Constitution must be construed 
in the light of the present. If by that it is meant that the Consti- 
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tution is made up of living words that apply to every new condition 
which they include, the statement is quite true. But to say, if that be 
intended, that the words of the Constitution mean today what they did 
not mean when written—that is, that they do not apply to a situation 
now to which they would have applied then—is to rob that instrument 
of the essential element which continues it in force as the people have 
made it until they, and not their official agents, have made it otherwise. 

The judicial function is that of interpretation; it does not include 
the power of amendment under the guise of interpretation. To miss 
the point of difference between the two is to miss all that the phrase 
“‘supreme law of the land’’ stands for and to convert what was in- 
tended as inescapable and enduring mandates into mere moral reflections. 

If the Constitution, intelligently and reasonably construed in the 
light of these principles, stands in the way of desirable legislation, the 
blame must rest upon that instrument, and not upon the court for 
enforcing it according to its terms. The remedy in that situation— 
and the only true remedy—is to amend the Constitution. 

The Adkins case dealt with an aét of Congress which had het the 
serutiny both of the legislative and executive branches of the govern- 
ment. We recognized that thereby these departments had affirmed the 
validity of the statute, and properly declared that their determination 
must be given great weight, but we then concluded, after thorough 
consideration, that their view could not be sustained. We think it 
not inappropriate now to add a word on that subject before coming - 
to the question immediately under review. 

The people by their Constitution created three separate, distinct, 
independent .and coequal departments of government. The govern- 
mental structure rests, and was intended to rest, not upon any one or 
upon any two, but upon all three of these fundamental pillars. It 
seems unnecessary to repeat, what so often has. been said, that the 
powers of these departments are different and are to be exercised inde- 
pendently. The differences clearly and definitely appear in the Con- 
stitution. Each of the departments is an agent of its creator; and 
one department is not and cannot be the agent of another. Each is 
answerable to its creator for what it does, and not to another agent. 
The view, therefore, of the Executive and of Congress that an act is 
constitutional is persuasive in a high degree; but it is not controlling. 

Coming, then, to a consideration of the Washington statute, it first 
is to be observed that it is in every substantial respect identical with 
the statute involved in the Adkins case. Such vices as existed in the 
latter are present in the former. And if the Adkins case was properly 
decided, as we who join in this opinion think it was, it necessarily fol- 
lows that the Washington statute is invalid. 

An appeal to the principle that the legislature is free to recognize 
degrees of harm and confine its restrictions accordingly, is but to beg 
the question, which is—since the contractual rights of men and women 
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are the same, does the legislation here involved, by restricting only 
the rights of women to make contracts as to wages, create an arbitrary 
discrimination? We think it does. Difference of sex affords no rea- 
sonable ground for making a restriction applicable to the wage con- 
tracts of all working women from which like contracts of all working 
men are left free. Certainly a suggestion that the bargaining ability 
of the average woman is not equal to that of the average man would 
lack substance, The ability to make a fair bargain, as everyone knows, 
does not depend upon sex. 

A more complete discussion may he found in the Adkins and Tipaldo 
eases cited supra. 

Nore.—In upholding the Fair Labor Standards Act of 1938, the Court, in meeting 
the contention of a denial of due process, referred to the decision in West Coast 
Hotel Co. v. Parrish as leaving it ‘‘no longer open to question’’ that the fixing of a 
minimum wage would be as constitutional under the Fifth Amendment as under) the 
Fourteenth. United States v. Darby, 312 U. S. 100, 61 S. Ct. 451, 85 L. Ed. 609 
(1941), ante, p. 372. 


5. REGULATION oF BusINESS AFFECTED WITH A PUBLIC INTEREST 


MUNN v. ILLINOIS. 
94 U. S. 113, 24 L. Ed. 77 (1876). 


In error to the Supreme Court of the State of Illinois. 

[This case arose upon an information filed in the Criminal Court 
of Cook Co., Ill., against the plaintiffs in error (I. Y. Munn et al.), 
for transacting business as public warehousemen without a license. 
The defendants admitted the facts charged, but alleged that the statute, 
requiring said license, was unconstitutional for attempting to fix the 
maximum rates of storage. | 


Mr. Curr Justice WalTE delivered the opinion of the court. 

The question to be determined in this case is whether the general 
assembly of Illinois can, under the limitations upon the legislative 
powers of the States imposed by the Constitution of the United States, 
fix by law the maximum of charges for the storage of grain in ware- 
houses at Chicago and other places in the State having not less than 
one hundred thousand inhabitants, ‘‘in which grain is stored in bulk, 
and in which the grain of different owners’ is mixed together, or in 
which grain is stored in such a manner that the identity of different 
lots or parcels cannot be accurately preserved.’’ 

It is claimed that such a law is repugnant— 

1. To that part of sect. 8, art. I, of the Constitution of the United 
States which confers upon Congress the power ‘‘to regulate commerce 
with foreign nations and among the several States;’’ 
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2. To that part of sect. 9 of the same article, which provides that 
‘‘no preference shall be given by any regulation of commerce or rev- 
enue to the ports of one State over those of another;’’ and 

8. To that part of amendment 14 which ordains that no State shall 
“deprive any person of life, liberty, or property, without due process 
of law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws.’’ 

We will consider the last of these objections first. 

The Constitution contains no definition of the word ‘‘deprive,’’ as used 
in the Fourteenth Amendment. To determine its signification, therefore, 
it is necessary to ascertain the effect which usage has given it, when 
employed in the same or a like connection. 

While this provision of the amendment is new in the Constitution of 
the United States, as a limitation upon the powers of the States, it is 
old as a principle of civilized government. It is found in Magna Charta, 
and, in substance if not in form, in nearly or quite all the constitu- 
tions that have been from’ time to time adopted by the several States 
of the Union. By the Fifth Amendment, it was introduced into the 
Constitution of the United States as a limitation upon the powers of 
the national government, and by the Fourteenth, as a guaranty against 
any encroachments upon an acknowledged right of citizenship by the 
legislatures of the States. 

When the people of the United Colonies separated fant Great Brit- 
ain, they changed the form, but not the substance, of their government. 
They retained for the purposes of government all the powers of the 
British Parliament, and through their State constitutions, or other 
forms of social compact, undertook to give practical effect to such as 
they deemed necessary for the common good and the security of life 
and property. All the powers which they retained they committed to 
their respective States, unless in express terms or by implications re- 
served to themselves. Subsequently, when it was found necessary to 
establish a national government for national purposes, a part of the 
powers of the States and of the people of the States was granted to 
the United States and the people of the United States. This grant 
operated as a further limitation upon the powers of the States, so that 
now the governments of the States possess all the powers of the Parlia- 
ment of England, except such as have been delegated to the United States 
or reserved by the people. The reservations by the people are shown 
in the prohibitions of the constitutions. 

When one becomes a member of society, he necessarily parts with 
some rights or, privileges which, as an individual not affected by his 
relations to others, he might retain. ‘‘A body politic,’’? as aptly de- 
fined in the preamble of the Constitution of Massachusetts, ‘‘is a social 
compact by which the whole people covenants with each citizen, and 
each citizen with the whole people, that all shall be governed by cer- 
tain laws for the common good.’’ This does not confer power upon 
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the whole people to control rights which are purely and exclusively 
private, Thorpe v. R. & V. Railroad Co., 27 Vt. 143; but it does authorize 
the establishment of laws requiring each citizen to so conduct himself, 
and so use his own property, as not unnecessarily to injure another. 
This is the very essence of government, and has found expression in 
the maxim, sic utere tuo ut alienum non laedas. From this source come 
the police powers, which, as was said by Mr. Chief Justice Taney in 
the License Cases, 5 How. 583, ‘‘are nothing more or less than the 
powers of government inherent in every sovereignty, . . . that 
is tosay, . . . the power to govern men and things.’’ Under these 
powers the government regulates the conduct of its citizens one to- 
wards another, and the manner in which each shall use his own prop- 
erty, when such regulation becomes necessary for the public good. In 
their exercise it has been customary in England from time immemorial, 
and in this country from its first colonization, to regulate ferries, com- 
mon carriers, hackmen, bakers, millers, wharfingers, innkeepers, &c., 
and in so doing to fix a maximum of charge to be made for services 
rendered, accommodations furnished, and articles sold. To this day, 
statutes are to be found in many of the States upon some or all these 
subjects; and we think it has never yet been successfully contended 
that such legislation came within any of the constitutional prohibitions 
against interference with private property. With the Fifth Amend- 
ment in force, Congress in 1820, conferred power upon the city of 


Washington ‘‘to regulate . . . the rates of wharfage at private 
wharves, . . . the sweeping of chimneys, and to fix the rates of 
fees therefor, . . . and the weight and quality of bread,’’ 3 Stat. 


587, sect. 7; and, in 1848, ‘‘to make all necessary regulations respect- 
ing hackney carriages and the rates of fare of the same, and the rates 
of hauling by cartmen, wagoners, carmen, and draymen, and the rates 
of commission of auctioneers,’’ 9 id. 224, sect. 2. 

From this it is apparent that, down to the time of the adoption of 
the Fourteenth Amendment, it was not supposed that statutes regulat- 
ing the use, or even the price of the use, of private property necessarily 
deprived an owner of his property without due process of law. Under 
some circumstances they may, but not under all. The amendment 
does not change the law in this particular: it simply’prevents the States 
from doing that which will operate as such a deprivation. 

This brings us to inquire as to the principles upon which this power 
of regulation rests, in order that we may determine what is within and 
what is without its operative effect. Looking, then, to the common 
law, from whence came the right which the Constitution protects, we 
find that when private property is ‘‘affected with a public interest, it 
ceases to be juris privati only.’”’ This was said by Lord Chief Justice 
Hale more than two hundred years ago, in his treatise De Portibus 
Maris, 1 Harg. Law Tracts, 78, and has been accepted without objec- 
tion as an essential element in the law of property ever since. Prop- 
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erty does become clothed with a public interest when used in a manner 
to make it of public consequence, and affect the community at large. 
When, therefore, one devotes his property to a use in which the public’ 
has an interest, he, in effect, grants to the public an interest in that 
use, and must submit to be controlled by the public for the common 
good, to the extent of the interest he has thus created. He may with- 
draw his grant by discontinuing the use; but, so long as he maintains 
the use, he must submit to the control. 

From the same source comes the power to regulate the charges ot 
common carriers, which was done in England as long ago as the third 
year of the reign of William and Mary, and continued until within a 
comparatively recent period. And in the first statute we find the fol- 
lowing suggestive preamble, to wit :— 

‘‘And whereas divers wagoners and other carriers, by combination 
amongst themselves, have raised the prices of carriage of goods in 
many places to excessive rates, to the great injury of the trade: Be it, 
therefore, enacted,’’ &. 3 W. & M. c. 12, § 24; 3 Stat. at Large (Great 
Britain), 481. 

Common carriers exercise a sort of public office, and have duties to 
perform in which the public is interested. New Jersey Nav. Go. v. 
Merchants’ Bank, 6 How. 382. Their business is, therefore, ‘‘affected 
with a public interest,’’ within the meaning of the doctrine which Lord 
Hale has so forcibly stated. 

But we need not go further. Enough has already been said to show 
that, when private property is devoted to a public use, it is subject to 
public regulation. It remains only to ascertain whether the warehouses 
of these plaintiffs in error, and the business which is carried on there, 
come within the operation of this principle. 

For this purpose we accept as true the statements of fact contained 
in the elaborate brief of one of the counsel of the plaintiffs in error. 
From these it appears that ‘‘the great producing region of the West 
and Northwest sends its grain by water and rail to Chicago, where 
the greater part of it is shipped by vessel for transportation to the sea- 
board by the Great Lakes, and some of it is forwarded by railway to 
the Eastern ports. . . . Vessels, to some extent, are loaded in the 
Chicago harbor, and sailed through the St. Lawrence directly to Europe. 

The quantity {of grain] received in Chicago has made it the 
greatest grain market in the world. This business has created a demand 
for means by which the immense quantity of grain can be handled or 
stored, and these have been found in grain warehouses, which are com- 
monly called elevators, because the grain is elevated from the boat or 
car, by machinery operated by steam, into the bins prepared for its re- 
ception, and elevated from the bins, by a like process, into the vessel 
or car which is to carry it on. . . . In this way the trade in grain 
is carried on by the inhabitants of seven or eight of the great States 
of the West with four or five of the States lying on the sea-shore, and 
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forms the largest part of interstate commerce in these States. The grain 
warehouses or elevators in Chicago are immense structures, holding from 
300,000 to 1,000,000 bushels at one time, according to size. They are 
divided into bins of large capacity and great strength. . . . They 
are located with the river harbor on one side and the railway tracks on 
the other; and the grain is run through them from car to vessel, or 
boat to ear, as may be demanded in the course of business. It has been 
found impossible to preserve each owner’s grain separate, and this 
has given rise to a system of inspection and grading, by which the gram 
of different owners is mixed, and receipts issued for the number of 
bushels which are negotiable, and redeemable in like kind, upon de- 
mand. This mode of conducting the business was inaugurated more 
than twenty years ago, and has grown to immense proportions. The 
railways have found it impracticable to own such elevators, and public 
policy forbids the transaction of such business by the carrier; the owner- 
ship has, therefore, been by private individuals, who have embarked their 
capital and devoted their industry to such business as a private pur- 
suit.’’ . 

In this connection it must also be borne in mind that, although in 
1874 there were in Chicago fourteen warehouses adapted to this par- 
ticular business, and owned by about thirty persons, nine business 
firms controlled them, and that the prices charged and received for 
storage were such ‘‘as have been from year to year agreed upon and 
established by the different elevators or warehouses in the city of Chi- 
cago, and which rates have been annually published in one or more 
newspapers printed in said city, in the month of January in each year, 
as the established rates for the year then next ensuing such publica- 
tion.’’ Thus it is apparent that all the elevating facilities through which 
these vast productions ‘‘of seven or eight great States of the West’’ 
must pass on the way ‘‘to four or five of the States on the sea-shore’’ 
may be a ‘‘virtual’’ monopoly. 

Under sueh circumstances it is difficult to see why, if the common 
carrier, or the miller, or the ferryman, or the innkeeper, or the wharf- 
inger, or the baker, or the cartman, or the hackney-coachman, pursues: 
a public employment and exercises ‘‘a sort of public office,’’ these 
plaintiffs in error do not. They stand, to use again the language of 
their counsel, in the very ‘‘gateway of commerce,’’ and take toll from 
all who pass. Their business most certainly ‘‘tends to a common charge, 
and is become a thing of public interest and use.’’ Every bushel of 
grain for its passage ‘“‘pays a toll, which is a common charge,’’ and, 
therefore, according to Lord Hale, every such warehouseman ‘‘ought 
to be under public regulation, viz., that he . . . take but reason- 
able toll.’’ Certainly, if any puasiiiess ean be clothed “‘with a public 
interest and cease to be juris privati only,’’ this has been. It may not 
be made so by the operation of the Constitution of Illinois or this stat- 
ute, but it is by the facts. 
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Neither is it a matter of any moment that no precedent can be found 
for a statute precisely like this. It is conceded that the business is 
one of recent origin, that its growth has been rapid, and it is already 
of great importance. And it must also be conceded that it is a busi- 
ness in which the whole public has a direct and positive interest. It 
presents, therefore, a case for the application of a long-known and 
well-established principle in social science, and this statute simply ex- 
tends the law so as to meet this new development of commercial prog- 
ress. There is no attempt to compel these owners to grant the public 
an interest in their property, but to declare their obligations, if they 
use it in this particular manner. 

It matters not in this case that.these plaintiffs in error had built 
their warehouses and established their business before the regulations 
complained of were adopted. What they did was from the beginning 
subject to the power of the body politic to require them to conform 
to such regulations as might be established by the proper authorities 
for the common good. They entered upon their business and provided 
themselves with the means to carry it on subject to this condition. If 
they did not wish to submit themselves to such interference, they should 
not have clothed the public with an interest in their concerns. The 
same principle applies to them that does to the proprietor of a hackney- 
carriage, and as to him it has never been supposed that he was exempt 
from regulating statutes or ordinances because he had purchased his 
horses and carriage and established his business before the statute or 
the ordinance was adopted. . . . 

Judgment affirmed. 


Mr. Justice Fretp and Mr. Justice Strona dissented. 


Nore.—The instant case is the most important of a number of cases presented to 
the Court at the same time, the so-called ‘‘Granger Cases.’’ Underlying the decision 
of the Court was the sharp political controversy in the Middle West between the 
Grangers who sought to control railroad rates and service and the conservative 
business elements which looked upon regulatory legislation as dangerous radicalism. 
On the same day the Court upheld the right of MMlinois, Iowa and other States to fix 
maximum rates of service on the railroads within their boundaries. 

While the Court made no reservation in the Granger Cases of 2 right on the part 
of the courts to review the action taken by a legislature if the rates fixed were al- 
leged to be unjust, it was not long before the suggestion was made, in Stone v. 
Farmers’ Loan & Trust Co., 116 U. S. 307, 6 S. Ct. 334, 338, 1191, 29 L. Ed. 636 
(1886) that if it was to be implied from a charter right to fix rates that the rates 
must be reasonable, then it might be for the courts to decide what was a reason- 
able rate. Then, in Chicago, M. & St. P. R. Co. v. Minnesota, 134 U. S. 418, 10 
8. Ct. 462, 33 L. Ed. 970 (1890), it was held definitely that the question of reason- 
ableness was for the courts to decide and that a rate fixed by legislative enactment 
and found to be unreasonable would be set aside. The earlier doctrine of Munn vy, 
Illinois was thus greatly limited in scope. 

The next problem was to find an economic basis which might be used as a test 
of a reasonable rate. 
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SMYTH v. AMES. 
169 U. S. 466, 18 S. Ct. 418, 42 L. Ed. 819 (1898). 


Appeals from the Circuit Court of the United States for the District 
of Nebraska. 

[In 1893 the Legislature of Nebraska enacted a law, Acts 1893, c. 
24, fixing the maximum rates to be charged by railways for the car- 
riage of freight between points in Nebraska. Ames, a citizen of Mas- 
sachusetts and a stockholder in one of the railways concerned, and 
other persons similarly situated brought suit in the United States Cir- 
cuit Court against the railways and the officers and members of the 
Board of Transportation of Nebraska, C. J. Smyth et al., to enjoin 
the publication of schedules which would reduce the rates to the scale 
prescribed in the act. Injunctions having been granted, the Board of 
Transportation and its officers appealed. |] 


Mr. Justice Haran delivered the opinion of the court. 

We are now to inquire whether the Nebraska statute is repugnant 
to the Constitution of the United States. 

By the Fourteenth Amendment it is provided that no State shall 
deprive any person of property without due process of law, nor deny 
to any person within its jurisdiction the equal protection of the laws. 

What amounts to deprivation of property without due process 
of law or what is a denial of the equal protection of the laws is often 
difficult to determine, especially where the question relates to the prop- 
erty of a quasi public corporation and the extent to which it may be 
subjected to public control. 

In view of the adjudications these principles must be regarded as 
settled. 

1. A railroad corporation is a person within the meaning of the 
Fourteenth Amendment declaring that no State shall deprive any 
person of property without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the laws. 

2. <A state enactment, or regulations made under the authority of 
a state enactment, establishing rates for the transportation of persons 
or property by railroad that will not admit of the carrier earning such 
compensation as under all the circumstances is just to it and to the 
public, would deprive such carrier of its property without due process 
of law and deny to it the equal protection of the laws, and would there- 
fore be repugnant to the Fourteenth Amendment of the Constitution 
of the United States. - 

3. While rates for the transportation of persons and property with- 
in the limits of a State are primarily for its determination, the ques- 
tion whether they are so unreasonably low as to deprive the carrier 
of its property without such compensation as the Constitution secures, 
and therefore without due process of law, cannot be so conclusively 
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determined by the legislature of the State or by regulations adopted 
under its authority, that the matter may not become the subject of 
judicial inquiry. 

The cases before us directly present the important question last 
stated. 

We turn now to the evidence in the voluminous record before us for 
the purpose of ascertaining whether—looking at the cases in the light 
of the facts as they existed when the decrees were rendered—the Ne- 
braska statute, if enforced, would, by its necessary operation, have 
deprived the companies, whose stockholders and bondholders here com- 
plain, of the right to obtain just compensation for the services ren- 
dered by them. 

The first and most important contention of the plaintiffs is that, if 
the statute had been in foree during any one of the three years pre- 
ceding its passage, the defendant companies would have been com- 
pelled to use their property for the public substantially without re- 
ward or without the just compensation to which it was entitled. We 
think this mode of calculation for ascertaining the probable effect of 
the Nebraska statute upon the railroad companies in question is one 
that may be properly used. 

The reasonableness or unreasonableness of rates prescribed by a 
State for the transportation of persons and property wholly within 
its limits must be determined without reference to the interstate busi- 
ness done by the carrier, or to the profits derived from it. The State 
eannot justify unreasonably low rates for domestic transportation, 
considered alone, upon the ground that the carrier is earning large 
profits on its interstate business, over which, so far as rates are con- 
cerned, the State has no control. 

The plaintiffs contended that a railroad company is‘entitled to exact 
such charges for transportation as will enable it, at all times, not only 
to pay operating expenses, but also to meet the interest regularly ac- 
cruing upon all its outstanding obligations, and justify a dividend upon 
all its stock; and that to prohibit it from maintaining rates or charges 
for transportation adequate to all those ends will deprive it of its prop- 
erty without due process of law, and deny to it the equal protection 
of the laws. , 

The broad proposition advanced by counsel involves some miscon- 
ception of the relations between the public and a railroad corporation. 
It is unsound in that it practically excludes from consideration the 
fair value of the property used, omits altogether any consideration of 
the right of the public to be exempt from unreasonable exactions, and 
makes the interests of the corporation maintaining a public highway 
the sole test in determining whether the rates established by or for it 
are such as may be rightfully prescribed as between it and the public. 
A railroad is a public highway, and none the less so because constructed’ 
and maintained through the agency of a corporation deriving its exist- 
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ence and powers from the State. Such a corporation was created for 
public purposes. It performs a function of the State. Its authority 
to exercise the right of eminent domain and to charge tolls was given 
primarily for the benefit of the public. It is under governmental con- 
trol though such control must be exercised with due regard to the con- 
stitutional guarantees for the protection of its property. 

If a railroad corporation has bonded its property for an amount 
that exceeds its fair value, or if its capitalization is largely fictitious, it 
may not impose upon the public the burden of such increased rates, 
as may be required for the purpose of realizing profits upon such ex- 
cessive valuation or fictitious capitalization; and the apparent value of 
the property and franchises used by the corporation, as represented 
by its stocks, bonds and obligations, is not alone to be considered when 
determining the rates that may be reasonably charged. 

The basis of all calculations as to the reasonableness of rates to be 
charged by a corporation maintaining a highway under legislative 
sanction must be the fair value of the property being used by it for 
the convenience of the public. And in order to ascertain that value, 
the original cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds and stock, 
the present as compared with the original cost of construction, the 
probable earning capacity of the property under particular rates pre- 
scribed by statute, and the sum required to meet operating expenses, 
are all matters for consideration, and are to be given such weight as 
may be just and right in each case. We do not say that there may not 
be other matters to be regarded in estimating the value of the prop- 
erty. What the company is entitled to ask is a fair return upon the 
value of that which it employs for the public convenience. On the 
other hand, what the public is entitled to demand is that no more be 
exacted from it for the use of a publie highway than the services ren- 
dered by it are reasonably worth. But even upon this basis, and de- 
termining the probable effect of the act of 1893 by ascertaining what 
could have been its effect if it had been in operation during the three 
years immediately preceding its passage, we perceive no ground on 
fhe record for reversing the decree of the Circuit Court. On the con- 
trary, we are of opinion that as to most of the companies in question 
there would have been, under such rates as were established by the 
act of 1893, an actual loss in each of the years ending June 30, 1891, 
1892 and 1893; and that, in the exceptional cases above stated, when 
two of the companies would have earned something above operating 
expenses, in particular years, the receipts or gains, above operating ex- 
penses, would have been too small to affect the general conclusion that 
the act, if enforced, would have deprived each of the railroad com- 
panies involved in these suits of the just compensation secured to 
them by the Constitution. Under the evidence there is no ground for 
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saying that the operating expenses of any of the companies were greater 
than necessary. . . . 
The decree in each case must be affirmed. 


Tue Cuter Justice [Fuiimr] took no part in the consideration or 
decision of these cases. 


Mr. Justice McKenna was not a member of the court when they 
were argued and submitted, and took no part in their decision. 


Note.—The problem of rate-making, whether for railroads or for other public 
utilities, has in most States passed into the hands of Public Service Commissions, 
whose decisions come before the courts with the same presumption of validity that 
would attend decisions of the legislatures themselves. In most instances the con- 
troversy between the public utility and the commission is not one of fundamental 
principle, but of the application of principle to the particular facts of the case. 
The practical considerations to be taken into account are discussed at length in the 
Minnesota Rate Cases, 230 U.S. 352, 33 S. Ct. 729, 57 L. Ed. 1511 (1913), where the 
Court also took up the difficulties attending the separation of inter- and intrastate 
rates. More recently, in Driscoll v. Edison Light & Power Co., 307 U. S. 104, 59 
S. Ct. 715, 83 L. Ed. 1134 (1939), the problem is surveyed in some of its more 
modern aspects. Justice Frankfurter, concurring, observed that the opinion of the 
‘Court appeared ‘‘to give new vitality needlessly to the mischievous formula for fix- 
ing utility rates in Smyth v. Ames.’’ Continuing: 


The determination of utility rates—what may fairly be exacted from the 
public and what is adequate to enlist enterprise—does not present questions of 
an essentially legal nature in the sense that legal education and lawyers’ learn- 
ing afford peculiar competence for their adjustment. These are matters for the 
application of whatever knowledge economics and finance may bring to the 
practicalities of business enterprise. The only relevant function of law in 
dealing with this intersection of government and enterprise is to secure ob- 
servance of those procedural safeguards in the exercise of legislative powers 
which are the historic foundations of due process. 


NOBLE STATE BANK v. HASKELL. 
219 U. S. 104, 31 S. Ct. 186, 55 L. Ed. 112 (1911). 
Error to the Supreme Court of the State of Oklahoma. 


Mr. Justice Houmes delivered the opinion of the court. 

This is a proceeding [brought by Noble State Bank] against the 
Governor of the State of Oklahoma and other officials who constitute 
the State Banking Board [C. N. Haskell et al.] to prevent them from 
levying and collecting an assessment from the plaintiff under an act 
approved December 17, 1907. This act creates the Board and directs 
it to levy upon every bank existing under the laws of the State an 
assessment of one per cent of the bank’s average daily deposits, with 
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certain deductions, for the purpose of creating a Vepositors Guaranty 
Fund. There are provisos for keeping up the fund, and by an act 
passed March 11, 1909, since the suit was begun, the assessment is to 
be five per cent. The purpose of the fund is shown by its name. It 
is to secure the full repayment of deposits. When a bank becomes in- 
solvent and goes into the hands of the Bank Commissioner, if its cash 
immediately available is not enough to pay depositors in fuJl, the Bank- 
ing Board is to draw from the Depositors’ Guaranty Fund (and from 
additional assessments if required) the amount needed to make up the 
deficiency. A lien is reserved upon the assets of the failing bank to 
make good the sum thus taken from the fund. The plaintiff says that 
it is solvent and does not want the help of the Guaranty Fund, and that 
it cannot be called upon to contribute toward securing or paying the 
depositors in other banks consistently with Article I, $10, and the 
Fourteenth Amendment of the Constitution of the United States. The 
petition was dismissed on demurrer by the Supreme Court of the State. 
22 Oklahoma, 48. 

The reference to Article I, § 10, does not strengthen ha plaintiff’s 
bill. The only contract that it relies upon is its charter. That is sub- 
ject’ to alteration or repeal, as usual, so that the obligation hardly 
could be said to be impaired by the act of 1907 before us, unless that 
statute deprives the plaintiff of liberty or property without due process 
of law. See Sherman v. Smith, 1 Black, 587. Whether it does so or not 
is the only question in the case. 

In answering that question we must be cautious about pressing the 
broad words of the Fourteenth Amendment to a drily logical extreme. 
Many laws when it would be vain to ask the court to overthrow could 
be shown, easily enough, to transgress a scholastic interpretation of 
one or another of the great guarantees in the Bill of Rights. They 
more or less limit the liberty of the individual or they diminish prop- 
erty to a certain extent. We have few scientifically certain criteria of 
legislation, and as it often is difficult to mark the line where what is 
- ealled the police power of the States is limited by the Constitution of 
the United States, judges should be slow to read into the latter a nolwmus 
mutare as against the lawmaking power. 

The substance of the plaintiff’s argument,is that the assessment takes 
private property for private use without compensation. And while 
we should assume that the plaintiff would retain a reversionary interest 
in its contribution to the fund so as to be entitled to a return of what 
remained of it if the purpose were given up . . .. still there is 
no denying that by this law a portion of its property might be taken 
without return to pay debts of.a failing rival in business. Nevertheless, 
notwithstanding the logical form of the objection, there are more powe?- 
ful considerations on the other side. In the first place it is established 
by a series of cases that an ulterior public advantage may justify a com- 
paratively insignificant taking of private property for what, in its im- 
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mediate purpose, is a private use. . . . And in the next, it would 
seem that there may be other cases beside the every day one of taxa- 
tion, in which the share of each party in the benefit of a scheme of 
mutual procection is sufficient compensation for the correlative burden 
that it is compelled to assume. See Ohio Oil Co. v. Indiana, 177 U. S. 
190. At least, if we have a case within the reasonable exercise of the 
police power as above explained, no more need be said. 

It may be said in a general way that the police power extends to all 
the great public needs. Canfield v. United States, 167 U. S. 518. It 
may be put forth im aid of what is sanctioned by usage, or held by the 
prevailing morality or strong and preponderant opinion to be greatly 
and immediately necessary to the public welfare. Among matters of 
that sort probably few would doubt that both usage and preponder- 
ant opinion give their sanction to enforcing the primary conditions 
of suecessful commerce. One of those conditions at the present time 
is the possibility of payment by checks drawn against bank deposits, 
to such an extent do checks replace currency in daily business. If 
then the legislature of the State thinks that the public welfare requires 
the measure under consideration, analogy and principle are in favor 
of the power to enact it. Hven the primary object of the required assess- 
ment is not a private benefit as it was in the cases above cited of a ditch 
for irrigation or a railway to a mine, but it is to make the curréney 
of checks secure, and by the same stroke to make safe the almost com- 
pulsory resort of depositors to banks as the only available means for 
keeping money on hand. The priority of claim given to depositors is 
incidental to the same object and is justified in the same way. The 
power to restrict liberty by fixing a minimum of capital required of 
those who would? engage in banking is not denied. The power to re- 
strict investments to securities regarded as relatively safe seems equally 
plain. It has been held, we do not doubt rightly, that inspections may 
be required and the cost thrown on the bank. See Charlotte, Columbia 
& Augusta R. R. Co. v. Gibbs, 142 U. S. 386. The power to compel, 
beforehand, codperation, and thus, it is believed, to make a failure un- 
likely and a general panic almost impossible, must be recognized, if 
government is to do its proper work, unless we can say that the means 
have no reasonable relation to the end. Gundling v. Chicago, 177 
U. §. 183, 188. So far is that from being the case that the device is 
a familiar one. It was adopted by some States the better part of a 
century ago, and seems never to have been questioned until now. : 

It is asked whether the State could require all corporations or all 
grocers to help to guarantee each other’s solvency, and where we are 
going to draw the line. But the last is a futile question, and we will 
answer the others when they arise. With regard to the police power, 
as elsewhere in the law, lines are pricked out by the gradual approach 
and contact of decisions on the opposing sides. Hudson County Water 
Co. v. McCarter, 209 U. S. 349, 355. It will serve as a datum on this 
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side, that in our opinion the statute before us is well within the State’s 
constitutional power, while the use of the public credit on a large scale 
to help individuals in business has been held to be beyond the line. 
Loan Association v. Topeka, 20 Wall. 655; Lowell v. Boston, 111 Massa- 
ehusetts, 454. 

The question that we have decided is not much helped by propound- 
ing the further one, whether the right to engage in banking is or can 
be made a franchise. But as the latter question has some bearing on 
the former and as it will have to be considered in the following cases, 
if not here, we will dispose of it now. It is not answered by citing 
authorities for the existence of the right at common law. There are 
many things that a man might do at common law that the States may 
forbid. He might embezzle until a statute cut down his liberty. We 
cannot say that the public interests to which we have adverted, and 
others, are not sufficient to warrant the State in taking the whole busi- 
ness of banking under its control. On the contrary we are of opinion 
that it may go on from regulation to prohibition except upon such con- 
ditions as it may prescribe. In short, when the Oklahoma legislature 
declares by implication that free banking is a public danger, and that 
incorporation, inspection and the above-described codperation are neces- 
sary safeguards, this court cannot say that it is wrong. . . . 

Judgment affirmed. 


Norr.—In denying a motion for a rehearing, Mr. Justice Holmes observed that 
the Court was aware of the ‘‘powerful argument’’ that could be made against the 
wisdom of the legislation, ‘‘but on that point we have nothing to say, as it is not our 
concern.’’ Certain cases had been cited by the Court to establish ‘‘not that property 
might be taken for a private use, but that among the public uses for which it might 
be taken were some which, if looked at only in their immediate aspect, according to 
the proximate effect of the taking, might seem to be private.’’ 

See, also, Shallenberger v. First State Bank, 219 U. S. 114, 31 S. Ct. 189, 55 L. Ed. 
117 (1911). In Abie State Bank v. Bryan, 282 U.S. 765, 51 S. Ct. 252, 75 L. Ed. 
690 (1930), involving a suit brought by depositors to enjoin the collection of special 
assessments under the Bank Guaranty Law of Nebraska, the court, while denying the 
injunction, stated that the earlier decisions did not preclude a subsequent suit for the 
purpose of testing the validity of assessments in the light of later actual experience. 


GERMAN ALLIANCE INSURANCE CO. v. LEWIS. 
233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011 (1914). 


Appeal from the Cireuit Court of the United States for the District 
of Kansas. 

[In 1909 the Legislature of Kansas enacted an act, aaetior Laws, 
1909, ¢. 152, requiring fire insurance companies to file schedules of 
rates, prohibiting discriminatory: rates, and authorizing the Superin- 
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tendent of Insurance of Kansas to direct the companies to publish higher 
or lower reasonable rates. Farmers’ mutual insurance companies or- 
ganized under the laws of Kansas and insuring only farm property 
were exempt from the act. The complainant, German Alliance Insur- 
ance Co., a corporation organized under the laws of New York and 
licensed to do business in Kansas before the enactment of the act, sought 
to restrain its enforcement, and averred that fire insurance is a private 
business, that the respondent, I. Lewis, Superintendent of Insurance of 
the State of Kansas, does not possess the technical knowledge necessary 
for fixing rates, that the respondent had compelled a reduction of twelve 
per cent in the published rates of the companies and threatened. other 
reductions, that the rates now established are much less than the cost 
of earrying the risks, and that the complainant is ‘threatened with the 
revocation of its license and the other penalties prescribed by the act. 
The bill was dismissed and the complainant appealed.] 


Mr. Justice McKenna delivered the opinion of the court. 

The specific error complained of is the refusal of the District Court 
to hold that the act . . . is unconstitutional . . . as offending 
the due process clause of the Fourteenth Amendment. 

The basic contention is that the business of insurance is a natural 
right, receiving no privilege from the State, is voluntarily entered into, 
cannot be compeli-. nor can any of its exercises be compelled; that 
it concerrs ».-sonal contracts of indemnity against certain contingen- 
cies mevely. Whether such contracts shall be made at all, it is con- 
tezued, is a matter of private negotiation and agreement, and necessarily 
there must be freedom in fixing their terms. And: ‘‘where the right to 
demand and receive service does not exist in the public, the correla- 
tive right of regulation as to rates and charges does not exist.’’ Many 
elements, it is urged, determine the extending or rejection of insur- 
ance; the hazards are relative and depend upon many circumstances 
upon which there may be different judgments, and there are personal 
considerations as well—‘‘moral hazards,’’ as they are called. 

We may put aside . . . all merely adventitious considerations 
and come to the bare and essential one, whether: a contract of fire 
insurance is private and as such has constitutional immunity from 
regulation. Or, to staté it differently and to express an antithetical 
proposition, is the business of insurance so far affected with a public 
interest as to justify legislative regulation of its rates? And we mean 
a broad and definite public interest. In some. degree the public in- 
terest is concerned in every transaction between men, the sum of the 
transactions constituting the activities of life. But there is something 
more special than this, something of more definite consequence, which 
makes the public interest that justifies regulatory legislation. We can 
best explain by examples. The transportation of property—business 
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of common carriers—is obviously of public concern and its regulation 
is an accepted governmental power. The transmission of intelligence 
is of cognate character. There are other utilities which are denomi- 
nated public, such as the furnishing of water and light, including in 
the latter gas and electricity. We do not hesitate at their regulation 
nor at the fixing of the prices which may be charged for their service. 
The basis of the ready concession of the power of regulation is the 
public interest. This is not denied, but its application to insurance is 
so far denied as not to extend to the fixing of rates. It is said, the 
State has no power to fix the rates charged to the public by either cor- 
porations or individuals engaged in a private business, and the ‘‘test 
of whether the use is public or not is whether a public trust is im- 
posed upon the property and whether the public has a legal right to 
the use which cannot be denied ;’’ or, as we have said, quoting counsel, 
‘‘Where the right to demand and receive service does not exist in the 
public, the correlative right of regulation as to rates and charges does 
not exist.’’ Cases are cited which, it must’ be admitted, support the 
contention. The distinction is artificial. It is, indeed, but the asser- 
tion that the cited examples embrace all cases of public interest. The 
complainant explicitly so contends, urging that the test it applies ex- 
eludes the idea that there can be a public interest which gives the. 
power of regulation as distinct from a public use which, necessarily, 
it is contended, can only apply to property, not to personal contracts. 
The distinction, we think, has no basis in principle (Noble State Bank 
v. Haskell, 219 U. S. 104), nor has the other contention that the service 
which cannot be demanded cannot be regulated. 

A contract for fire insurance is one for indemnity against loss and is 
personal. The admission, however, does not take us far in the solution 
of the question presented. Its personal character certainly does not 
of itself preclude regulation, for there are many examples of govern- 
mental regulation of personal contracts, and in the statutes of every 
State in the Union superintendence and control over the business of 
insurance are exercised, varying in details and extent. We need not 
particularize in detail. We need only say that there was quite early 
(in Massachusetts 1837, New York 1853) state provision for what is 
known as the unearned premium fund or reserve; then came the limi- 
tation of dividends, the publishing of accounts, valued policies, stand- 
ards of policies, prescribing investment, requiring deposits in money 
or bonds, confining the business to corporations, preventing discrimina- 
tion in rates, limitation of risks and other regulations equally restric- 
tive. In other words, the State has stepped in and imposed conditions 
upon the companies, restraining the absolute liberty which businesses 
strictly private are permitted to exercise. 

Those regulations exhibit it to be the conception of the law-making 
bodies of the country without exception that the business of insurance 
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so far affects the public welfare as to invoke and require governmental 
regulation. A conception so general cannot be without cause. The 
universal sense of a people cannot be accidental; its persistence saves 
it from the charge of unconsidered impulse, and its estimate of insur- 
ance certainly has substantial basis. Accidental fires are inevitable 
and the extent of loss very great. The effect of insurance—indeed, it 
has been said to be its fundamental object—is to distribute the loss 
over as wide an area as possible. In other words, the loss is spread over 
the country, the disaster to an individual is shared by many, the dis- 
aster to a community shared by other communities; great catastrophes 
are thereby lessened, and, it may be, repaired. In assimilation of in- 
surance to a tax, the companies have been said to be the mere machinery 
by which the inevitable losses by fire are distributed so as to fall as 
lightly as possible on the public at large, the body of the insured, not the 
companies, paying the tax. Their efficiency, therefore, and solvency 
are of great concern. 

We may venture to Bhece that the price of insurance is not fixed 
over the counters of the companies by what Adam Smith ealls the 
higgling of the market, but formed in the councils of the under- 
writers, promulgated in schedules of practically controlling constancy 
which the applicant for insurance is powerless to oppose and which, 
therefore, has led to the assertion that the business of insurance is of 
monopolistic character and that ‘‘it is illusory to speak of a liberty of 
contract.’’ It is in the alternative presented of accepting the rates 
of the companies or refraining from insurance, business necessity im- 
pelling if not compelling it, that we may discover the inducement of 
the Kansas statute, and the problem presented is whether the legisla- 
ture could regard it of as much moment to the public that they who 
seek insurance should no more be constrained by arbitrary terms than 
they who seek transportation by railroads, steam or street, or by 
coaches whose itinerary may be only a few city blocks, or who seek 
the use of grain elevators, or to be secured in a night’s accommodation at 
a wayside inn, or in the weight of a five-cent loaf of bread. We do not 
say this to belittle such rights or to exaggerate the effect of insurance, 
but to exhibit the principle which exists in all and brings all under 
the same governmental power. 

[The Court next justifies the discrimination in favor of farmers’ 
mutual insurance companies. | 

Decree affirmed. 


Mr. Justice Lurton . . . took no part. 


Mr. Justicn Lamar, dissenting. . . . TH Cumr Justice [Warts] 
and Mr. Justice VAN DEVANTER concur in this dissent. 
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"BLOCK v. HIRSH. 
256 U. S. 135, 41 8. Ct. 458, 65 L. Hd. 865 (1921). 


Error to the Court of Appeals of the District of Columbia. 

[This case was submitted with the case of Marcus Brown Holding 
Company, Inc., v. Feldman et al. (1921), 256 U. S. 170, which was an 
appeal from a decree of the United States District Court for the South- 
ern District of New York sustaining the right of certain tenants in an 
apartment house in New York to retain possession after the expiration 
of their leases and affirming the validity of the New York housing acts, 
269 Fed. 306. The two cases involved the same constitutional principles. ] 


Mr. Justice Houtmes delivered the opinion of the court. 

This is a proceeding brought by the defendant in error, Hirsh, to re- 
cover possession of the cellar and first floor of a building on F Street in 
Washington which the plaintiff in error, Block, holds over after the 
expiration of a lease to him. Hirsh bought the building while the lease 
was running, and on December 15, 1919, notified Block that he should 
require possession on December 31, when the lease expired. Block, de- 
clined to surrender the premises, relying upon the Act of October 22, 
1919, e. 80, Title II—‘‘District of Columbia Rents’’; especially § 109, 41 
Stat. 297, 298, 301. That is also the ground of his defence in this Court, 
and the question is whether the statute is constitutional, or, as held by 
the Court of Appeals, an attempt to authorize the taking of property 
not for public use and without due process of law, and for this and other 
reasons void. 

By § 109 of the act the right of a tenant to occupy any hotel, apart- 
ment, or ‘‘rental property,’ i. e., any building or part thereof, other than 
hotel or apartment (§ 101), is to continue notwithstanding the expira- 
tion of his term, at the option of the tenant, subject to regulation by 
the Commission appointed by the act, so long as he pays the rent and 
performs the conditions as fixed by the lease or as modified by the Com- 
mission. It is provided in the same section that the owner shall have the 
right to possession ‘‘for actual and bona fide occupancy by himself, or 
his wife, children, or dependents . . . upon giving thirty days’ notice 
in writing.’’ According to his affidavit Hirsh wanted the premises for 
his own use, but he did not see fit to give the thirty days’ notice because 
he denied the validity of the act. The statute embodies a scheme or code 
which it is needless to set forth, but it should be stated that it ends with 
the declaration in § 122 that the provisions of Title II are made neces- 
sary by emergencies growing out of the war, resulting in rental condi- 
tions in the District dangerous to the public health and burdensome to 
public officers, employees and accessories, and thereby embarrassing the 
Federal Government in the transaction of the public business. As emer- 
gency legislation the Title is to end in two years unless sooner repealed. 
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No doubt it is true that a legislative declaration of facts that are ma- 
terial only as the ground for enacting a rule of law, for instance, that a 
certain use is a, public one, may not be held conclusive by the Courts. 

But a declaration by a legislature concerning public conditions 
that by necessity and duty it must know, is entitled at least to great re- 
spect. In this instance Congress stated a publicly notorious and almost 
worldwide fact. That the emergency declared by the statute did exist 
must be assumed, and the question is whether Congress was incompetent 
to meet it in the way in which it has been met ‘by most of the civilized 
countries of the world. 

The general proposition to be maintained is that circumstances have 
clothed the letting of buildings in the District of Columbia with a public 
interest so great as to justify regulation by law. Plainly circumstances 
may so change in time or so differ in space as to clothe with such an in- 
terest what at other times or in other places would bea matter of purely 
private concern. 

The fact that tangible property is also visible tends to give a rigidity 
to our conception of our rights in it that we do not attach to others less 
concretely clothed. But the notion that the former are exempt from the 
legislative modification required from time to time in civilized life is 
contradicted not only by the doctrine of eminent domain, under which 
what is taken is paid for, but by that of the police power in its proper 
sense, under which property rights may be cut down, and to that extent 
taken, without pay. Under the police power the right to erect buildings 
in a certain quarter of a city may be limited to from eighty to one hun- 
dred feet. Welch v. Swasey, 214 U.S. 91. Safe pillars may be required 
in coal mines. Plymouth Coal Co. v. Pennsylvania, 232 U. S. 531. Bill- 
boards in cities may be regulated. St. Louis Poster Advertising Co. v. 
St. Louis, 249 U. S. 269. Watersheds in the country may be kept clear. 
Perley v. North Carolina, 249 U. 8S. 510. These cases are enough to 
establish that a public exigency will justify the legislature in restricting 
property rights in Jand to a certain extent without compensation. But 
if to answer one need the legislature may limit height to answer another 
it may limit rent. We do not perceive any reason for denying the jus- 
tification held good in the foregoing cases to a law limiting the property 
rights now in question if the public exigency requires that. The reasons 
are of a different nature but they certainly are not less pressing. Con- 
gress has stated the unquestionable embarrassment of Government and 
danger to the public health in the existing condition of things. The space 
in Washington is necessarily monopolized in comparatively few hands, 
and letting portions of it is as much a business as any other. Housing is 
a necessary of life. All the elements. of a public interest justifying some 
degree of public control are present. The only matter that seems to us 
open to debate is whether the statute goes too far. For just as there 
comes a point at which the police power ceases and leaves only that of 
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eminent domain, it may be conceded that regulations of the present sort 
pressed to a certain height might amount to a taking without due process 
of law. Martin v. District of Columbia, 205 U. 8. 135, 139. 

The main point against the law is that tenants are allowed to 
remain in possession at the same rent that they have been paying, unless 
modified by the Commission established by the act, and that thus the use 
of the land and the right of the owner to do what he will with his own 
and to make what contracts he pleases are cut down. But if the public 
interest be established the regulation of rates is one of the first forms in 
which it is asserted, and the validity of such regulation has been settled 
since Munn v. Illinois, 94 U. 8. 113. It is said that a grain elevator may 
go out of business whereas here the use is fastened upon the land. The 
power to go out of business, when it exists, is an illusory answer to gas 
companies and waterworks, but we need not stop at that. The regulation 
is put and justified only as a temporary measure. . . . A limit in time, 
to tide over a passing trouble, well may justify a law that could not be 
upheld as a permanent change. 

Machinery is provided to secure to the landlord a reasonable rent. 
§ 106. It may be assumed that the interpretation of ‘‘reasonable’’ will 
deprive him in part at least of the power of profiting by the sudden in- 
flux of people to Washington caused by the needs of Government and 
the war, and thus of a right usually incident to fortunately situated prop- 
erty—of a part of the value of his property as defined in International 
Harvester Co. v. Kentucky, 234 U. 8. 222; Southern Ry. Co. v. Greene, 
216 U. S. 400, 414. But while it is unjust to pursue such profits from a 
national misfortune with sweeping denunciations, the policy of restricting 
them. has been embodied in taxation and is accepted. It goes little if at 
all farther than the restriction put upon the rights of the owner of money 
by the more debatable usury laws. The preference given to the tenant 
in possession is an almost necessary incident of the policy and is tradi- 
tional in English law. If the tenant remained subject to the landlord’s 
power to evict, the attempt to limit the landlord’s demands would fail. 

Assuming that the end in view otherwise justified the means adopted 
by Congress, we have no concern of course with the question whether 
those means were the wisest, whether they may not cost more than they 
come to, or will effect the result desired. It is enough that we are not 
warranted in saying that legislation that has been resorted to for the 
same purpose all over the world, is futile or has no reasonable. relation to 
the relief sought. Chicago, Burlington & Quincy R. R. Co. v. McGuire, 
219 U.S. 549, 569. 

Judgment, reversed. 


Mr. Justicn McKenna, with whom concurred THE Cuter Justicy 
[Wurre}], Mr. Justice Van Duvanter and Mr. Justice McReynotps, 
dissenting : 

The Chief Justice, Mr. Justice Van Devanter, Mr. Justice McReynolds 
and I dissent from the opinion and judgment of the court. The grounds 
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of dissent are the explicit provisions of the Constitution of the United 
States; the specifications of the grounds are the irresistible deductions 
from those provisions and, we think, would require no expression but 
for the opposition of those whose judgments challenge attention. 

The statute in the present case is denominated ‘‘The Rent Law’’ and 
its purpose is to permit a lessee to continue in possession of leased prem- 
ises after the expiration of his term, against the demand of his landlord 
and in direct opposition to the covenants of the lease, so long as he pays 
the rent'and performs the conditions as fixed by the lease or as modified 
by a commission created by the statute. This is contrary to every con- 
ception of leases that the world has ever entertained, and of the recip- 
rocal rights and obligations of lessor and lessee. 

As already declared, the provisions of the Constitution seem so direct 
and definite as to need no reinforcing words and to leave no other i inquiry 
than, Does the statute under review come within their prohibition? It is 
‘asserted, that the statute has been made necessary by the conditions re- 
sulting from the ‘‘Imperial German war.’’ The thought instantly comes 
that the country has had other wars with resulting embarrassments, yet 
they did not induce the relaxation of constitutional requirements nor 
the exercise of arbitrary power. Constitutional restraints were increased, 
not diminished. However, it may be admitted that the conditions pre- 
sented a problem and induced an appeal for government remedy. But 
we must bear in mind that the Constitution is, as we have shown, a re- 
straint upon government, purposely provided and declared. upon con- 
sideration of all the consequences of what it prohibits and permits, 
making the restraints upon government the rights of the governed. And 
this careful adjustment of power and rights makes the Constitution what 
it was intended to be and is, a real charter of liberty, receiving and de- 
serving the praise that has been given it as ‘‘the most wonderful work 
ever struck off at any given time by the brain and purpose of man.’’ 
And -we add that more than a century of trial ‘‘has certainly proven the 
sagacity of the constructors, and the stubborn strength of the fabriv.’’ 

The ‘‘strength of the fabric’’ can not be assigned to any one. provision, 
it is the contribution of all, and, therefore, it is not the expression of too 
much anxiety to declare that a violation of any of its prohibitions is an. 
evil—an evil in the circumstances of violation, of greater evil because of 
its example and malign instruction. And against the first step to it this 
court has warned, expressly a maxim. of experience,—‘‘ Withstanding be- 
ginnings.’’ Boyd v. United States, 116 U. 8S. 616, 635. Who can know 
to what end they will conduct? 

The facts of this litigation point the warning. Recurring to them, 
we may ask, Of what concern is it to the public health or the operations 
of the Federal Government who shall occupy a cellar, and a room above 
it, for business purposes in the City of Washington?—(the question in 
this case) ; and, Why is it the solicitude of the police power of the State 
of New York to keep from competition an apartment in the City of New 
York?—(the question in the other case). The answer is, to supply 
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homes to the homeless. It does not satisfy. If the statute keeps.a tenant 
in, it keeps a tenant out, indeed, this is its assumption. Its only basis 
is, that tenants are more numerous than landlords and that in some way 
this disproportion, it is assumed, makes a tyranny in the landlord, and 
an oppression to the tenant, notwithstanding the tenant is only required 
to perform a contract entered into, not under the statute, but before the 
statute; and that the condition is remedied by rent fixing—value adjust- 
ment—by the power of the Government. And this, it is the view of the 
opinion, has justification because ‘‘space in Washington is limited’’ and 
‘*housing is a necessary of life.’? A causative and remedial relation in 
the circumstances we are unable to see. We do see that the effect and evil 
of the statute is that it withdraws the dominion of property from its 
owner, superseding the contracts that he confidently made under the 
law then existing and subjecting them to the fiat of a subsequent. law. 

If such exercise of government be legal, what exercise of government 
is illegal? Houses are a necessary of life, but other things are as 
necessary. May they too be taken from the direction of their owners 
and disposed of by the Government? Who supplies them, and upon 
what inducement? And, when supplied, may those who get them under 
promise of return, and who had no hand or expense in their supply, 
dictate the terms of retention or use, and be bound by no agreement 
concerning them ? 

The prospect expands and’dismays when we pass outside of considera- 
tions applicable to the local and narrow conditions in the District of 
Columbia. It is the assertion of the statute that the Federal Government 
is embarrassed in the transaction of its business, but, as we have said, a 
New York statute is submitted to us and counsel have referred to the 
legislation of six other States. And, there is intimation in the opinion 
that Congress in its enactment has imitated the laws of other countries. 
The facts are significant and suggest the inquiry, Have conditions come, 
not only to the District of Columbia, embarrassing the Federal Govern- 
ment, but to the world as well, that are not amenable to passing pallia- 
tives, so that socialism, or some form of socialism, is the only permanent 
corrective or accommodation? It is indeed strange that this court, in 
effect, is called upon to make way for it and, through the instrument of 
a constitution based on personal rights and the purposeful encourage- 
ment of individual incentive and energy, to declare legal a power 
exerted for their destruction. The inquiry occurs, Have we come to 
the realization of the observation that ‘‘War unless it be fought for 
liberty is the most deadly enemy of liberty?’’ . ‘ 

[The opinion attacks the analogies offered by the majority opinion 
in respect to the exercise of the police power over life insurance rates, 
the use of water, the height of buildings, regulation of billboards, etc.] 

The police power has. some pretense for its invocation. Regarding 
alone the words of its definition, it embraces power over everything 
under the sun, and the line that separates its legal from its illegal 
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operation can not be easily drawn. But it must be drawn. To borrow 
the illustration of another, the line that separates day from night can- 
~not be easily discerned or traced, yet the light of day and the darkness 
of night are very distinct things. . ... 

The wonder comes to us, What will the country do with its new 
freedom? Contracts and the obligation of contracts are the basis of 
its life and of all its business, and the Constitution, fortifying the 
conventions of honor, is their conserving power. Who can foretell the 
consequences of its destruction or even question of it? 


Nots.—In Chastleton Corp. v. Sinclair, 264 Y. S. 548, 44 8. Ct. 405, 68 L. Ed. 841 
(1924), it was held, in passing upon a réHewal of the act upheld in Block v. 
Hirsh, ante, that the act would cease to operate upon its being shown that the 
emergency upon which \it was based had ceased to exist. 


- WOLFF PACKING CO. v. COURT OF INDUSTRIAL RELATIONS. 
262 U. S. 522, 43 S. Ct. 630, 67 L. Ed. 1103 (1923). 


Error to the Supreme Court of the State of Kansas. 

This case involves the validity of the Court of Industrial Relations 
Act of Kansas. Chapter 29, Special Session, Laws of 1920. The act 
declares the following to be affected with a public interest: First, 
manufacture and preparation of food for human consumption; second, 
manufacture of clothing for human wear; third, production of any 
substance in common use for fuel; fourth, transportation of the fore- 
going; fifth, public utilities and common carriers. The act vests an 
Industrial Court of three judges with power upon its own initiative or 
on complaint to summon the parties and hear any dispute over wages 
or other terms of employment in any such industry, and if it shall find 
the peace and health of the public imperiled by such controversy, 
it is required to make findings and fix the wages and other terms for 
the future conduct of the industry. 

The Charles Wolff Packing Company, ‘the plaintiff in error, is a cor- 
poration of Kansas engaged in slaughtering oe and cattle and pre- 
-paring the meat for sale and shipment. 

In January, 1921, the president and secretary of the Meat Cutters 
Union filed a complaint with the Industrial Court against the Packing 
Company respecting the wages its employees were receiving. The 
Company appeared and answered and a hearing was had. The couri 
made findings, including one of an emergency, and an order as to 
wages, increasing them over the figures to which the Company had 
recently reduced them. The Company refused to comply with the 
order and the Industrial Court then instituted mandamus proceedings 
in the Supreme Court to compel compliance. That court appointed a 
commissioner to consider the record, to take additional evidence and 
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report his conclusions. He found that the Company had lost $100,000 
the previous year, and that there was no sufficient evidence of an 
emergency or danger to the public from the controversy to justify 
action by the Industrial Court. The Supreme Court overruled his re- 
port and held that the evidence showed a sufficient emergency. 


Mr. Cuter Justice Tart, after stating the case as above, delivered the 
opinion of the court. . . . . 

Businesses said to be clothed with a public interest justifying some 
public regulation may be divided into three classes : 

(1) Those which are carried on under the authority of a public 
grant of privileges which either expressly or impliedly imposes the 
affirmative duty of rendering a public service demanded by any mem- 
ber of the public. Such are the railroads, other common carriers and 
public utilities. : 

(2) Certain occupations, regarded as exceptional, the public in- 
terest attaching to which, recognized from earliest times, has survived 
the period of arbitrary laws by Parliament or Colonial legislatures for 
regulating all trades and callings. Such are those of the keepers of 
inns, cabs and grist mills. 

(3) Businesses which though not public at their inception may be 
fairly said to have arisen to be such and have become subject in conse- 
quence to some government regulation. They have come to hold such a 
peculiar relation to the public that this is superimposed upon them. 
In the language of the cases, the owner by devoting his business to the 
public use, in effect grants the public an interest in that use and sub- 
jects himself to public regulation to the extent of that interest al- 
though the property continues to belong to its private owner and to 
be entitled to protection accordingly. 

It is manifest from an examination of the cases cited under the third 
head that the mere declaration by a legislature that a business is af- 
fected with a public’interest is not conclusive of the question whether 
its attempted regulation on that ground is justified. The circum- 
stances of its alleged change from the status of a private business and 
its freedom from regulation into one in which the public have come to 
have an interest are always a subject of judicial inquiry. : 

It has never been supposed, since the adoption of the Constitution, 
that the business of the butcher, or the baker, the tailor, the wood chop- 
per, the mining operator or the miner was clothed with such a public 
interest that the price of his product or his wages could be fixed by 
State regulation. It is true that in the days of the early common Jaw 
an omnipotent Parliament did regulate prices and wages as it chose, 
and occasionally a Colonial legislature sought to exercise the same 
power; but nowadays one does not devote one’s property or business 
to the public use or clothe it with a public interest merely because one 
makes commodities for, and sells to, the public in the common callings 
of which those above mentioned are instances. . . . 
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In nearly all the businesses included under the third head above, the 
thing which gave the public interest was the indispensable nature of 
the service and the exorbitant charges and arbitrary control to which 
the public might be subjected without regulation. 

It is very difficult under the cases to lay down a working rule by 
which readily to determine when a business has become ‘‘clothed with 
a public interest.’’? All business is subject to some kinds of public 
regulation; but when the public becomes so peculiarly dependent upon 
a particular business that one engaging therein subjects himself to 
a more intimate public regulation is only to be determined by the 
process of exclusion and inclusion and to gradual establishment of a 
line of distinction. We are relieved from considering and deciding 
definitely whether preparation of food should be put in the third class 
of quasi-public businesses, noted above, because even so, the valid regu- 
lation to which it might be subjected as such, could not include what 
this act attempts. 

To say that a business is clothed with a public interest, is not to 
determine what regulation may be permissible in view of the private 
rights of the owner. The extent to which an inn or a cab system may 
be regulated may differ widely from that allowable as to a railroad 
or other common carrier. It is not a matter of legislative discretion 
solely. It depends on the nature of the business, on the feature which 
touches the public, and on the abuses reasonably to be feared. To say 
that a business is clothed with a public interest is not to import that 
the public may take over its entire management and run it at the ex- 
pense of the owner. The extent to which regulation may reasonably go 
varies with different kinds of business. The regulation of rates to 
avoid monopoly is one thing. The regulation of wages is another. A 
business may be of such character that only the first is permissible, 
while another may involve such a possible danger of monopoly on the 
one hand, and such disaster from stoppage on the other, ‘that both come 
within the public concern and power of regulation. 

If, as, in effect, contended by counsel for the State, the common 
eallings are clothed with a public interest by a mere legislative dec- 
laration, which necessarily authorizes full and comprehensive regu- 
lation within legislative discretion, there must be a revolution in the 
relation of government to general business. This will be running the 
public interest argument into the ground, to use a phrase of Mr. Justice - 
Bradley when characterizing a similarly extreme contention. Civil 
Rights Cases, 109 U. S. 3, 24. It will be impossible to reconcile such 
result with the freedom of contract and of labor secured by the Four- 
teenth Amendment. : 

It is urged that, under this act, the exercise of the power of com- 
pulsory arbitration rests upon the existence of a temporary emergency 
as in Wilson v. New [2438 U. S. 332]. If that is a real factor here as 
in Wilson v. New, and in Block v. Hirsh, 256 U. 8. 185,157 . . . , 
it is enough to say that the great temporary public exigencies recog- 
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nized by all and declared by Congress, were very different from that 
‘upon which the control under this act is asserted. . . . 

. . . It is not too much to say that the ruling in Wilson v. New 
went to the border line, although it concerned an interstate common 
earrier in the presence of a nation-wide emergency and the possibility 
of great disaster. Certainly there is nothing to justify extending the 
drastic regulation sustained in that exceptional case to the one before 
us. 
We think the Industrial Court Act, in so far as it permits the fixing 
of wages in ‘plaintiff in error’s packing house, is in conflict with the 
Fourteenth Amendment and deprives it of its property and liberty of 
contract without due process of law. 

The judgment of the court below must be reversed. 


Nore.—In Dorchy v. Kansas, 264 U. 8. 286, 44 S. Ct. 323, 68 L. Ed. 686 (1924), 
the Kansas Court of Industrial Relations Act, held unconstitutional in Wolff Pack- 
ing Co. v. Court of Industrial Relations, ante, as applied to packing companies, was 
declared unconstitutional as to mining companies; and in Wolff Packing Co. v.. 
Court of Industrial Relations, 267 U. S. 552, 45 S. Ct. 441, 69 L. Ed. 785 (1925) 
the same act was declared unconstitutional as to a provision authorizing the com- 
pulsory fixing of the hours of labor. On the Kansas Court of Industrial Relations, 
see Henry J. Allen, The Party of the Third Part: The Story of the Kansas In- 
dustrial Relations Court; J. H. Bowers, the Kansas Court of Industrial Relations; H. 
Feis, The Kansas Court of Industrial Relations, Its Spokesmen, Its Record, 37 Quar. 
Jour. of Econ. 705. 

In Tyson & Bro. v. Banton, 273 U. 8. 418, 47 S. Ct. 426, 71 L. Ed. 718 (1927), 
involving the application of a’ New York law of 1922 declaring that the price of 
admission to theaters was ‘‘a matter affected with a public interest’’ and forbidding 
the resale of tickets ‘‘at a price in excess of fifty cents in advance of the price 
printed on the face of such ticket, the Court, with four justices dissenting, made 
a broad survey of earlier analogous cases and rejected, by a vote of 5-4, the al- 
legation of ‘‘public interest.’ In a dissenting opinion, concurred in only by 
Justice Brandeis, Justice Holmes discarded the doctrine of police power as applicable 
to such cases: 


_ We fear to grant power and are unwilling to recognize it when it exists. The 
States very generally have stripped jury trials of ve of their most important 
characteristics by forbidding the judges *~ auvise the jury upon the facts 
(Graham v. United States, 231 U. 8. 474, 480, 34 8S. Ot. 148, 58 L. Ed. 319), 
and when Legislatures are held to be authorized to do anything considerably 
affecting public welfare it is covered by apologetic phrases like the police 
power, or the statement that the business concerned has been dedicated to a 
public use, The former expression is convenient, to be sure, to conciliate the 
mind to something that needs explanation; the fact that the constitutional re- 
quirement of compensation when property is taken cannot be pressed. to its 
grammatical extreme; that property rights may be taken for public purposes 
without pay if you do not take too much; that some play must be allowed to 
the joints if the machine is to work. But police power often is used in a wide 
sense to cover and, as I said, to apologize for the general power of the Legisla- 
ture to make a part of the community uncomfortable by a change. 

I do not believe in such apologies. I think the proper course is to recognize 
that state Legislature can do whatever it sees fit to do unless it is restrained 
by some express prohibition in the Constitution of the United States or of the 
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State, and that Courts should be careful not to extend such prohibitions beyond 
their obvious meaning by reading into them conceptions of public policy that 
the particular Court may happen to entertain. Coming down to the case before 
us I think, as I intimated in Adkins v. Children’s Hospital, 261 U. S. 525, 569, 
43 S. Ct. 394, 67 L. Ed. 785, 24 A. L. R. 1238, that the notion that a business 
is clothed with a public interest and has been devoted to the public use is little 
more than a fiction intended to beautify what is disagreeable to the sufferers. 
The truth seems to me to be that, subject to compensation when compensation is 
due, the Legislature may forbid or restrict any business when it has a sufficient 
foree-of public opinion behind it. Lotteries were thought useful adjuncts of the 
State a century or so ago; now they are believed to be immoral and they have 
been stopped. Wine has been thought good for man from the time of the 
Apostles until recent years. But when public opinion changed it did not need 
the Eighteenth Amendment, notwithstanding the Fourteenth, to enable a State 
to say.that the business should end. Mugler v. Kansas, 123 U. S. 623, 8 S. Ct. | 
273, 31 L. Ed. 205. What has happened to lotteries and wine might happen to 
theaters in some moral storm of the future, not because theaters were devoted to 
a public use, but because people had come to think that way. 

But if we are to yield to fashionable conventions, it seems to me that theaters 
are as much devoted to public use as anything well can be. We have not that 
respect for art that is one of the glories of France. But to many people the 
superfluous is the necessary, and it seems to me that Government does not go 
beyond its sphere in attempting to make life livable for them. I am far from 
saying that I think this particular law a wise and rational provision. That is 
not my affair. But if the people of the State of New York speaking by their 
authorized voice say that they want it, I see nothing in the Constitution of the 
United States to prevent their having their will. 


RIBNIK v. McBRIDE. 
277 U. 8. 350, 48 S. Ct. 545, 72 L. Ed. 913 (1928). 


In Error to the Court of Errors and Appeals of the State of New 
Jersey. 


Mr. Justics SUTHERLAND delivered the opinion of the court: 

Chapter 227, Laws of New Jersey, 1918, p. 822, being an act to regu- 
late the keeping of employment agencies, requires that every person 
operating an employment agency as defined by the statute must pro- 
cure a license from the Commissioner of Labor. A penalty is imposed 
for failure to do so. The application for such license must be made in 
writing to the Commissioner of Labor and, among other requirements, 
the applicant must ‘‘file with the Commissioner of Labor, for his ap- 
proval, a schedule of fees proposed to be charged for any services ren- 
dered to employers seeking employees, and persons seeking employment, 
and all charges must conform thereto. The schedule of fees may be 
changed only with the approval of the Commissioner of Labor.’? The 
Commissioner of Labor may refuse to issue or may revoke any license 
for any good cause shown within the meaning and purpose of the act. 
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Plaintiff in error [Rupert Ribnik] filed with the state Commissioner 
of Labor [Andrew F. McBride] a written application for a license 
to conduct an employment agency. All conditions of the statute were 
complied with; but the commissioner rejected the application upon the 
sole ground that, in his opinion, the fees proposed to be charged in re- 
spect of certain permanent positions were excessive and unreasonable. 
This action of the commissioner was brought up for review to the su- 
preme court of the state, and that court construing the statute as em- 
powering the commissioner to fix and limit the charges to be made by 
the applicant, nevertheless sustained it as constitutional under the 
due process of law clause of the 14th Amendment. 4N. J. Misc. R. 623. 
Upon appeal to the state court of errors and appeals, the judgment was 
affirmed. 130 N. J. L. 708, 187 Atl. 437. 

That the state has power to require a license and regulate the busi- 
ness of an employment agent does not admit of doubt. But the ques- 
tion here presented is whether the due process of law clause is contra- 
vened by the legislation attempting to confer upon the Commissioner 
of Labor power to fix the prices which the employment agent shall 
charge for his services. The question calls for an answer under the 
last of the three categories set forth by this court in Chas. Wolff Pack- 
ing Co. v. Court of Industrial Relations, 262 U. S. 522, 535, that is 
to say, Has the business in question been devoted to the public use and 
an interest in effect granted to the public in that use? Or, in other 
words, is the business one ‘‘affected with a public interest,’’ within 
the meaning of that phrase as heretofore defined by this court? As 
was recently pointed out in Tyson & Bro.-United Theatre Ticket Offices 
v. Banton, 273 U. S. 418, 430, the phrase is not capable of exact defi- 
nition ; but, nevertheless, under all the decisions of this court from Munn 
v. Illinois, 94 U. 8. 113, it is the standard by which the validity of price- 
fixing legislation, in respect of a business like that here under consider- 
ation, must be tested. 

The business of securing employment for those seeking work and em- 
ployees for those seeking workers is essentially that of a broker, that is, 
of an intermediary. While we do not undertake to say that there may 
not be a deeper concern on the part of the public in the business of an 
employment agency, that business does not differ in substantial char- 
acter from the business of a real estate broker, ship broker, merchandise 
broker or ticket broker. In the Tyson & Bro.-United Theatre Ticket 
Offices Case, supra, we declared unconstitutional an act of the New York 
legislature which sought to fix the price at which theatre tickets should 
be sold by a ticket broker, and it is not easy to see how, without disre- 
garding that decision, price-fixing legislation in respect of other brokers 
of like character can be upheld. 

An employment agency is essentially a private business. True, it 
deals with the public, but so do the druggist, the butcher, the baker, 
the grocer, and the apartment or tenement house owner and the broker 
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who acts as intermediary between such owner and his tenants. Of course, 
anything which substantially interferes with employment is a matter 
of public concern, but in the same sense that interference with the pro- 
curement of food and housing and fuel are of public concern. The pub- 
lic is deeply interested in all these things. The welfare of its constituent 
qmembers depends upon them. The interest of the public in the matter 
of employment is not different in quality or character from its interest 
in the other things enumerated; but in none of them is the interest that 
‘*public interest’’ which the law contemplates as the basis for legisla- 
tive price control. 

To urge that extortion, fraud, imposition, discrimination and the like 
have been practiced to some, or to a great, extent in connection with the 
business here under consideration, or that the business is one lending 
itself peculiarly to such evils, is simply to restate grounds already fully 
considered by this court. These are grounds for regulation but not for 
price fixing, as we have already definitely decided. Tyson & Bro.-United 
Theatre Ticket Offices v. Banton, supra, 442-445. 


Mr. Justice Stone, dissenting : 

The question is whether a state has constitutional power to require 
employment agencies to charge only reasonable fees for their services 
to those seeking employment. As the case is presented we must take 
it that the New Jersey Commissioner of Labor was right in holding that 
Ribnik’s list of fees was unreasonably high. 

Under the decisions of this court not all price regulation, as distin- 
guished from other forms of regulation, is forbidden. As those deci- 
sions have been explained, price regulation is within the ‘constitutional 
power of a state legislature when the business concerned is ‘‘affected 
with a public interest.’’ That phrase is not to be found in the Constitu- 
tion. Concededly it is incapable of any precise definition. It has and 
ean have only such meaning as may be given to it by the decisions of 
this court. As I read those decisions, such regulation is within a state’s 
power whenever any combination of circumstances seriously curtails 
the regulative force of competition, so that buyers or sellers are placed 
at such a disadvantage in the bargaining struggle that a legislature 
might, reasonably anticipate serious consequences to the community as 
a whole. 

I cannot say a priori that the business of employment agencies in 
New Jersey lacks the requisite ‘‘public interest.’’ We are judicially 
aware that the problem of unemployment is of grave public concern; 
that the conduct of the employment agency business bears an important 
relationship to that larger problem and affects vitally the lives of great 
numbers of the population, not only in New Jersey but throughout the 
United States; that employment agencies, admittedly subject to regu- 
lation in other respects, Brazee v. Michigan, 241 U. S. 340, and in fact 
very generally regulated, deal with a necessitous class, the members 
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of which are often dependent on them for opportunity to earn a liveli- 
hood, are not free to move from place to place, and are often under 
exceptional economic compulsion to accept such terms as the agencies 
offer. We are not judicially ignorant of what all human experience 
teaches, that those so situated are peculiarly the prey of the unscrupu- 


lous and designing. In Adams v. Tanner, 244 U. S. 590, a statute of, 


Washington which in effect attempted to abolish the business was held 
unconstitutional because employment agencies were deemed not ‘“‘in- 
herently immoral or dangerous to public welfare,’’ but, as was there 
emphasized, capable, under regulation, of being conducted in a useful 
and honest manner. .. . 

To say that there is constitutional power to regulate a business or a 
particular use of property because of the public interest in the welfare 
of a class peculiarly affected, and to deny such power to regulate price 
for the accomplishment of the same end, when that alone appears to be 
an appropriate and effective remedy, is to meke a distinction based on 
no real economic difference, and for which I can find no warrant in the 
Constitution itself nor any justification in the opinions of this court. 

. . . There may be reasonable differences of opinion as to the wis- 
dom of the solution here attempted. These I would be the first to admit. 
But a choice between them involves a step from the judicial to the legis- 
lative field. Erie R. Co. v. Williams, supra [233 U. S. 685,] 699; Ger- 
man Alliance Ins. Co. v. Lewis, supra; Munn v. Illinois, supra, 132. 
That choice should be left where, it seems to me, it was left by the Con- 
stitution—to the states and ‘to Congress. 


Mr. Justicp Houtmes and Mr. Justice BRANDEIS join in this dissent. 


Nors.—In Adams v. Tanner, referred to in the dissenting opinion of Justice 
Stone, the law had provided that it should be unlawful for any employment agent 
‘‘to demand or receive . . . from any person seeking employment . . . any 
remuneration or fee whatsoever for furnishing him or her with employment or with 
information leading thereto.’’ The Court held that while employment agencies were 
‘subject to police regulation and control,’’ there was ‘‘nothing inherently immoral 
or dangerous’’ in the business, so as to justify a statute which was ‘‘one of pro- 
hibition, not regulation.’’ The fact that abuses may grow up in connection with the 
business was ‘‘not enough to justify destruction of one’s right to follow a disti ctly 
useful calling in an upright way.’’ Justice Brandeis, dissenting, gave an elaborate 
account of the evils incident to the system of private employment agencies in the 
State of Washington, and found them to justify shifting to the employer the pay- 
ment of fees. 

The reversal of Ribnik v. McBride was to be expected after the decisions of the 
late thirties. In Olsen v. State of Nebraska ex rel. Western Reference & Bond As- 
sociation, 313 U. S. 236, 61 S. Ct. 862, 85 L. Ed. 1305 (1941), the Supreme Court 
of Nebraska, in reliance upon Ribnik v. McBride, had held that a statute of that 
State fixing the maximum compensation that a private employment agency might 
collect from an applicant for employment was unconstitutional under the due process 

,_ clause. Justice Douglas, speaking for a unanimous court, held that ‘‘The drift away 
from Ribnik v. McBride, supra, has been so great that it can no longer be deemed a 
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controlling authority,’’ and cited a long list of cases representing ‘‘more than 
scattered examples of constitutionally permissible price-fixing schemes. They repre- 
sent in large measure a basic departure from the philosophy and approach of the 
majority in the Ribnik case.’’ See, in particular, Nebbia v. New York, post, p. 949. 


NEW STATE ICE CO. v. LIEBMANN. 
285 U. S. 262, 52 S. Ct. 371, 76 L. Ed. 747 (1932). 


Appeal from the United States Circuit Court of Appeals for the 
Tenth Circuit. 


Mr. JUSTICE SUTHERLAND delivered the opinion of the court. 

The New State Ice Company, engaged in the business of manufactur- 
ing, selling, and distributing ice under a license or permit duly issued by 
the Corporation Commission of Oklahoma, brought this suit against Lieb- 
mann in the,federal District Court for the Western District of Oklahoma 
to enjoin him from manufacturing, selling, and distributing ice within 
Oklahoma City without first having obtained a like license or permit 
from the commission. The license or permit is required by an act of the 
Oklahoma Legislature, chapter 147, Session Laws 1925. That act de- 
elares that the manufacture, sale, and distribution of ice is a public busi- 
ness; that no one shall be permitted to manufacture, sell, or distribute 
ice within the state without first having secured a license for that pur- 
pose from the commission; that whoever shall engage in such business 
without obtaining the license shall be guilty of a misdemeanor, punish- 
able by fine not to exceed $25, each day’s violation constituting a sepa- 
rate offense, and that by general order of the commission, a fine not to 
exceed $500 may be imposed for each violation. 

Stated succinctly, a private corporation here seeks to prevent a com- 
petitor from entering the business of making and selling ice. It claims 
to be endowed with state authority to achieve this exclusion. There is no 
question now before us of any regulation by the state to protect the con- 
suming public either with respect to conditions of manufacture and dis- 
tribution or to insure purity of product or to prevent extortion. The 
control here asserted does not protect against monopoly, but tends to 
foster it. The aim is not to encourage competition, but to prevent it; 
not to regulate the business, but to preclude persons from engaging in it. 
There is no difference in principle between this case and the attempt 
of the dairyman under state authority to prevent another from keeping 
cows and selling milk on the ground that there are enough dairymen 
in the business; or to prevent a shoemaker from making or selling shoes 
because shoemakers already in that occupation can make and sell all 
the shoes that are needed. We are not able to see anything peculiar in 
the business here in question which distinguishes it from ordinary manu- 
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facture and production. It is said to be recent; but it is the character 
of the business and not the date when it began that is determinative. 
It is not the case of a natural monopoly, or of an enterprise in its na- 
ture dependent upon the grant of public privileges. The particular re- 
quirement before us was evidently not imposed to prevent a practical 
monopoly of the business, since its tendency is quite to the contrary. 
Nor is it a case of the protection of natural resources. There is nothing 
in the product that we can perceive on which to rest a distinction, in 
respect of this attempted control, from other products in common use 
which enter into free competition, subject, of course, to reasonable regu- 
lations prescribed for the proteétion of the public and applied with ap- 
propriate impartiality. 

And it is plain that unreasonable or arbitrary interference or restric- 
tions cannot be saved from the condemnation of that amendment merely 
by calling them experimental. It is not necessary to challenge the author- 
ity of the states to indulge in experimental legislation; but it would be 

“strange and unwarranted doctrine to hold that they may do so by enact- 
ments which transcend the limitations imposed upon them by the Federal 
Constitution. The principle is imbedded in our constitutional system 
that there are certain essentials of liberty with which the state is not 
entitled to dispense in the interest of experiments. This principle has 
been applied by this court in many cases. 

Decree affirmed. 


Mr. Justice Carpozo took no part in the consideration or decision of 
this case. 


Mr. JUSTICE BRANDEIS, dissenting. 

Fifth. The claim is that manufacturing ice for sale and distribution 
is a business inherently private, and, in effect, that no state of facts can 
justify denial of the right to engage in it. To supply one’s self with 
water, electricity, gas, ice, or any other article is inherently a matter 
of private concern. So also may be the business of supplying the same 
articles to others for tompensation. But the business of supplying to 
others, for compensation, any article or service whatsoever may become 
a matter of public concern. Whether it is, or is not, depends upon the 
conditions existing in the community affected. If it is a matter of public 
concern, it may be regulated, whatever the business. The publie’s con 
cern may be limited to a single feature of the business, so that the 
needed protection can be secured by a relatively slight degree of regu- 
lation. 

A regulation valid for one kind of business may, of course, be invalid 
for another; since the reasonableness of every regulation is dependent 
upon the relevant facts. But so far as concerns the power to regulate, 
there is no difference, in essence, between a business called private and 
one called a public utility or said to be ‘‘affected with a public interest.’’ 
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Whatever the nature of the business, whatever the scope or character of 
the regulation applied, the source of the power invoked is the same. And 
likewise the constitutional limitation upon that power. The source is 
the police power. The limitation is that set by the due process clause, 
which, as construed, requires that the regulation shall be not unreason- 
able, arbitrary, or capricious; and that the means of regulation selected 
shall have a real or substantial relation to the object sought to be ob- 
tained. The notion of a distinct category of business ‘‘affected with a 
public interest,’’ employing property ‘‘devoted to a public use,’’ rests 
upon historical error. The consequences which it is sought to draw from 
those phrases are belied by the meaning in which they were first used 
centuries ago, and by the decision of this Court, in Munn v. Illinois, 94 
U.S. 118, 24 L. Ed. 77, which first introduced them into the law of the 
Constitution. In my opinion, the true principle is that the state’s power 
extends to every regulation of any business reasonably required and 
appropriate for the public protection. I find in the due process clause 
no other limitation upon the character or the scope of regulation per- 
missible. 

It is settled that the police power commonly invoked in aid of health, 
safety, and morals extends equally to the promotion of the public wel- 
fare. The cases just cited show that, while ordinarily free competition 
in the common callings has been encouraged, the public welfare may at 
other times demand that monopolies be created. Upon this principle is 
based our whole modern practice of public utility regulation. It is no 
objection to the validity of the statute here assailed that it fosters mo- 
nopoly. That, indeed, is its design. The certificate of public convenience 
and necessity is a device—a recent social-economic invention—through 
which the monopoly is kept under effective control by vesting in a com- 
mission the power to terminate it whenever that course is required in 
the public interest. To grant any monopoly to any person as a favor is 
forbidden, even if terminable. But where, as here, there is reasonable 
ground for the legislative conclusion that, in order to secure a necessary 
service at reasonable rates, it may be necessary to curtail the right to 
enter the calling, it is, in my opinion, consistent with the due process 
clause to do so, whatever the nature of the business. The existence of 
such power in the Legislature seems indispensible in our ever-changing 
society. 

Highth. The people of the United States are now confronted with an 
emergency more serious than war. Misery is widespread, in a time, not 
of scarcity, but of overabundance. The long-continued depression has 
brought unprecedented unemployment, a catastrophic fall in commodity 
prices, and a volume of economic losses which threatens our financial in- 
stitutions. Some people believe that the existing conditions threaten 
even the stability of the capitalistic system. Economists are searching 
for the causes of this disorder and are re-examining the basis of our in- 
dustrial structure. Business men are seeking possible remedies. Most 
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of them realize that failure to distribute widely the profits of industry 
has been a prime cause of our present plight. But rightly or wrongly, 
many persons think that one of the major contributing causes has been 
unbridled competition. Increasingly, doubt is expressed whether it is 
economically wise, or morally right, that men should be permitted to add 
to the producing facilities of an industry which is already suffering from 
overcapacity. In justification of that doubt, men point to the excess ca- 
pacity of our productive facilities resulting from their vast expansion 
without corresponding increase in the consumptive capacity of the 
people. They assert that through improved methods of manufacture, 
made possible by advances in science and invention and vast accumula- 
tion of capital, our industries had become capable of producing from 
30 to 100 per cent. more than was consumed even in days of vaunted 
prosperity ; and ‘that the present capacity will, for a long time, exceed 
the needs of business. All agree that irregularity in employment—the 
greatest of our evils—cannot be overcome unless production and con- 
sumption are more nearly balanced. Many insist there must be some 
form of economic control. There are plans for proration. There are 
many proposals for stabilization. And some thoughtful men of wide 
-business experience insist that all projects for stabilization and pro- 
ration must prove futile unless, in some way, the equivalent of the cer- 
tificate of public convenience and necessity is made a prerequisite to 
embarking new capital in an industry in which the capacity already 
exceeds the production schedules. 

Whether that view is sound nobody knows. The objections to the 
proposal are obvious and grave. The remedy might bring evils worse 
than the present disease. The obstacles to success seem insuperable. The 
economic and social sciences are largely unchartered seas. We have 
been none too successful in the modest essays in economic control already 
entered upon. The new proposal involves a vast extension of the area 
of control. Merely to acquire the knowledge essential as a basis for the 
exercise of this multitude of judgments would be a formidable task; and 
each of the thousands of these judgments would call for some measure 
of prophecy. Even more serious are the obstacles to success inherent in 
the demands which execution of the project would make upon human 
intelligence and upon the character of men. Man is weak and his judg- 
ment is at best fallible. 

Yet the advances in the exact sciences and the achievements in inven- 
tion remind us that the seemingly impossible sometimes happens. There 
are many men now living who were in the habit of using the age-old ex- 
pression: ‘‘It is as impossible as flying.’ The discoveries in physical 
science, the triumphs in invention, attest the value of the process of trial 
and error. In large measure, these advances have been due to experimen- 
tation. In those fields experimentation has, for two centuries, been not 
only free but encouraged. Some people assert that our present plight 
is due, in part, to the limitations set by courts upon experimentation in 
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the fields of social and economic science; and to the discouragement to 
which proposals for betterment there have been subjected otherwise. 
There must be power in the states and the nation to remould, through 
experimentation, our economic practices and institutions to meet chang- 
ing social and economic needs. I cannot believe that the framers of the 
Fourteenth Amendment, or the states which ratified it, intended to de- 
prive us of the power to correct the evils of technological unemploy- 
ment and excess productive capacity which have attended progress in. 
the useful arts. 

To stay experimentation in things social and economic is a grave re- 
sponsibility. Denial of the right to experiment may be fraught with 
serious consequences to the nation. It is one of the happy incidents of 
the federal system that a single courageous state may, if its citizens 
choose, serve as a laboratory ; and try novel social and economic experi- 
ments without risk to the rest of the country. This Court has the power 
to prevent an experiment. We may strike down the statute which em- 
bodies it on the ground that, in our opinion, the measure is arbitrary, 
capricious, or unreasonable. We have power to do this, because the 
due process clause has been held by the Court applicable to matters of 
substantive law as well as to matters of procedure. But, in the exercise 
of this high power, we must be ever on our guard, lest we erect our prej- 
udices into legal principles. If we.would guide by the light of reason, 

' we must let our minds be bold. 


Mr. Justice STONE joins in this opinion. 


NEBBIA v. NEW YORK. 
291 U. S. 502, 54 S. Ct. 505, 78 L. Ed. 940 (1934). 


Appeal from a judgment of the County Court of Monroe County, 
State of New York. 


Mr. Justice Roperts delivered the opinion of the court. 

The Legislature of New York established by chapter 158 of the Laws 
of 1933, a Milk Control Board with power, among other things to ‘‘fix 
minimum and maximum .. .. retail prices to be charged by 
stores to consumers for consumption off the premises where sold.’’ Agri- 
culture and Markets Law N. Y. (Consol. Laws, ec. 69) § 312. The board 
fixed nine cents as the price to be charged by a store for a quart of 
milk. Nebbia, the proprietor of a grocery store in Rochester sold two 
quarts and a 5-cent loaf of bread for 18 cents; and was convicted for 
violating the board’s order. At his trial he asserted the statute and 
order contravene the equal protection clause and the due process clause 
of the Fourteenth Amendment, and renewed the contention in successive 
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appeals to the county court and the Court of Appeals. Both overruled 
his claim and affirmed the conviction. 

The question for decision is whether the Federal Constitution prohibits 
a state from ‘so fixing the selling price of milk. We first inquire as to 
the occasion for the legislation and its history. 

During 1932 the prices received by farmers for milk were much below 
the cost of production. The decline in prices during 1931 and 1932 was 
‘much greater than that of prices generally. The situation of the families 
of dairy producers had become desperate and called for state aid similar 
to that afforded the unemployed, if conditions should not improve. 

On March 10, 1932, the senate and assembly resolved, ‘‘That a joint 
Legislative committee is hereby created . . . to investigate the causes 
of the decline of the price of milk to producers and the resultant effect of 
the low prices upon the dairy industry and the future supply of milk to 
the cities of the State; to investigate the cost of distribution of milk 
and its relation to prices paid to milk producers, to the end that the con- 
sumer may be assured of an adequate eee of milk at a reasonable 
price, both to producer and consumer.’ 

In part those conclusions [of the Gormmiteacles are: 

Milk is an essential item of diet. It cannot long be stored. It is an 
excellent medium for growth of bacteria. These facts necessitate safe- 
guards in its production and handling for human consumption which 
greatly increase the cost of the business. Failure of producers to re- 
ceive a reasonable return for their labor and investment over an ex- 
tended period threaten a relaxation of vigilance against contamination. 

The production and distribution of milk is a paramount industry of 
the state, and largely affects the health and prosperity of its people. 
Dairying yields fully one-half of the total income from all farm products. 
Dairy farm investment amounts to approximately $1,000,000,000. Cur- 
tailment or destruction of the dairy industry would cause a serious eco- 
nomic loss to the people of the state. . 

In addition to the general price decline, other causes for the low price 
of milk include a periodic increase in the number of cows and in milk 
production, the prevalence of unfair and destructive trade practices in 
the distribution of milk, leading to a demoralization of prices in the 
metropolitan area and other markets, and the failure of transportation 
and distribution charges to be reduced in proportion to the reduction in 
retail prices for milk and cream. 

The fluid milk industry is affected by factors of instability peculiar to 
itself which call for special methods of control. Under the best practica- 
ble adjustment of supply to demand the industry must carry a surplus 
of about 20 per cent., because milk, an essential food, must be available 
as demanded by consumers every day in the year, and demand and supply 
vary from day to day and according to the season; but milk is perisha- 
ble and cannot be stored. Close adjustment of supply to demand is 
hindered by several factors difficult to control. Thus surplus milk pre- 
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sents a serious problem, as the prices which can be realized for it are 
much less than those obtainable for milk sold for consumption in fluid 
form or as cream. A satisfactory stabilization of prices for fluid milk 
requires that the burden of surplus milk be shared equally by all pro- 
ducers and all distributors in the milk-shed. So léng as the surplus 
burden is unequally distributed the pressure to market surplus milk in 
fluid form will be a serious disturbing factor. The fact that the larger 
distributors find it necessary to carry large quantities of surplus milk, 
while the smaller distributors do not, leads. to price-cutting and other 
forms of destructive competition. Smaller distributors, who take no 
responsibility fgr the surplus, by purchasing their milk at the blended 
prices (1. e., an average between the price paid the producer for milk 
for sale as fluid milk, and the lower surplus milk price paid by the 
larger organizations) can undersell the larger distributors. Indulgence 
in this price-cutting often compels the larger dealer to cut the price to 
his own and the producer’s detriment. 

The Legislature adopted chapter 158 as a tio of correcting the 
evils, which the report of the committee showed could not be expected 
to right themselves through the ordinary play of the forces of supply 
and demand, owing to the peculiar and uncontrollable factors affecting 
the industry. ; 

Section 312 (e) on which the prosecution in the present case is 
founded, provides: ‘‘After the board shall have fixed prices to be 
charged or paid for milk in any form . . . it shall be unlawful for 
a milk dealer to sell or buy or offer to sell or buy milk at any price less 
or more than such price, . . . and no method or device shall be 
lawful whereby milk is bought or sold . . . ata price less or more 
than such price . . . whether by any discount, or rebate, or free 
service, or advertising allowance, or a combined price for such milk to- 
gether with another commodity or commodities, or service or services, 
which is less or more than the aggregate of the prices for the milk and 
the price or prices for such other commodity or commodities, or service 
or services, when sold or offered for sale separately or otherwise. 

ad 

First. The appellant urges that the order of the Milk Control Board 
denies him the equal protection of the laws. [The Court here dismisses 
the contention of discrimination between retailers buying from distribu- 
tors and those buying direct from farmers. | 

Second. The more serious question is whether in the light of the con- 
ditions disclosed, the enforcement of section 312 (e) denied the appellant 
the due process secured to him by the Fourteenth Amendment. 

Save the conduct of railroads, no business has been so thoroughly regi- 
mented and regulated by the State of New York as the milk industry. 

The challenged amendments of 1933 carried regulation much 
farther than the prior enactments. Appellant insists that it went beyond 
the limits fixed by the Constitution. 
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Under our form of government the use of property and the making 
of contracts are normally matters of private and not of public concern. 
The general rule is that both shall be free of governmental interference. 
But neither property rights nor contract rights are absolute; for govern- 
ment cannot exist if the citizen may at will use his property to the 
detriment of his fellows, or exercise his freedom of contract to work 
them harm. Equally fundamental with the private right is that of the 
public to regulate it in the common interest. 

Thus has this court from the early days affirmed ee the power to 
promote the general welfare is inherent in government. Touching the 
matters committed to it by the Constitution the United,States possesses 
the power, as do the states in their sovereign-capacity touching all sub- 
jects jurisdiction of which is not surrendered to the federal government, 
as shown by the quotations above given. These correlative rights, that 
of the citizen to exercise exclusive dominion over property and freely 
to contract about his affairs, and that of the state to regulate the use of 
property and the conduct of business, are always in collision. No exer- 
cise of the private right can be imagined which will not in some respect, 
however slight, affect the public; no exercise of the legislative prerogda- 
tive to regulate the conduct of the citizen which will not to some extent 
abridge his liberty or affect his property. But subject only to constitu- 
tional restraint the private right must yield to the public need. 

The Fifth Amendment, in the field of federal activity, and the Four- 
teenth, as respects state action, do not prohibit governmental regulation 
for the public welfare. They merely condition the exertion of the ad- 
mitted power, by securing that the end shall be accomplished by methods 
consistent with due process. And the guaranty of due process, as has 
often been held, demands only that the law shall not be unreasonable, 
arbitrary, or capricious, and that the means selected shall have a real 
and substantial relation to the object sought to be attained. It results 
that a regulation valid for one sort of business, or in given circumstances, 
may be invalid for another sort, or for the same business under other 
circumstances, because the reasonableness of each regulation depends 
upon the relevant facts. 

The Constitution does not guarantee the unrestricted privilege to 
engage in a business or to conduct it as one pleases. Certain kinds of 
business may be prohibited; and the right. to conduct a business, or to 
pursue a calling, may be conditioned. Regulation of a business to pre- 
vent waste of the state’s resources may be justified. And statutes pre- 
scribing the terms upon which those conducting certain businesses may 
contract, or imposing terms if they do enter into agreements, are within 
the state’s competency. 

Legislation concerning sales of goods, and incidentally affecting 
prices, has repeatedly been held valid. In this class fall laws forbid- 
ding unfair competition by the charging of lower prices in one locality 
than those exacted in another, by giving trade inducements to pur- 
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chasers, and by other forms of price discrimination. The public policy 
with respect to free competition has engendered state and federal 
statutes prohibiting monopolies, which have been upheld. On the other 
hand, where the policy of the state dictated that a monopoly should 
be granted, statutes having that effect have been held inoffensive to 
the constitutional guaranties. Moreover, the state or a municipality 
may itself enter into business in competition with private proprietors, 
and thus effectively although indirectly control the prices charged by 
them. 

The milk industry in New York has been the subject of long-standing 
and drastic regulation in the public interest. The legislative investi- 
gation of 1932 was persuasive of the fact that for this and other reasons 
unrestricted competition aggravated existing evils and the normal law 
of supply and demand was insufficient to correct maladjustments detri- 
mental to the community. The inquiry disclosed destructive and de- 
moralizing competitive conditions and unfair trade practices which 
resulted in retail price cutting and reduced the income of the farmer 
below the cost of production. . . . In the light of the facts the 
order [of the Milk Control Board] appears not to be unreasonable or 
arbitrary, or without relation to the purpose to prevent ruthless com- 
petition from destroying the wholesale price structure on which the 
farmer depends for his livelibood, and the community for an assured 
supply of milk. 

But we are told that because the law essays to control prices it 
denies due process. Notwithstanding the admitted power to correct 
existing economic ills by appropriate regulation of business, even 
though an indirect result may be a restriction of the freedom of con- 
tract or a modification of charges for services or the price of com- 
modities, the appellant urges that direct fixation of prices is a type of 
regulation absolutely forbidden. His position is that the Fourteenth 
Amendment requires us to hold the challenged statute void for this 
reason alone. The argument. runs that the public control of rates or 
prices is per se unreasonable and unconstitutional, save as applied to 
businesses affected with a public interest; that a business so affected 
is one in which property is devoted to an ‘enterprise of a sort which the 
public itself might appropriately undertake, or one whose owner relies 
on a public grant or franchise for the right to conduct the business, or 
in which he is bound to serve all who apply; in short, such as is com- 
monly called a public utility; or a business in its nature a monopoly. 
The milk industry, it is said, possesses none of these characteristics, 
and, therefore, not being affected with a public interest, its charges 
- may not be controlled by the state. Upon the soundness of this con- 
tention the appellant’s case against the statute depends. 

We may as well say at once that the dairy industry is not, in the 
accepted sense of the phrase, a public utility. We think the appellant 
is also right in asserting that there is in this case no suggestion of any 
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monopoly or monopolistic practice. It goes without saying that those 
engaged in the business are in no way dependent upon public grants 
or franchises for the privilege of conducting their activities. But if, as 
must be conceded, the industry is subject to regulation in the public 
interest, what constitutional principle bars the state from correcting 
existing maladjustments by legislation touching prices? We think 
there is no such principle. The due process clause makes no mention 
of sales or of prices any more than it speaks of business or contracts or 
buildings or other incidents of property. The thought seems neverthe- 
less to have persisted that there is something peculiarly sacrosanct 
about the price one may charge for what he makes or sells, and that, 
however able to regulate other elements of manufacture or trade, with 
incidental effect upon price, the state is incapable of directly control- 
ling the price itself. This view was negatived many years ago. Munn 
v. Illinois, 94 U.S. 118. [The Court here examines in detail the decision 
in the Munn ease in respect to business affected with a public interest. ] 

The touchstone of public interest in any business, its practices and 
charges, clearly is not the enjoyment of any franchise from the state, 
Munn v. Illinois, supra... . ; 

Many other decisions show that the private character of a business 
does not necessarily remove it from the realm of regulation of charges 
or prices. ... . 

It is clear that there is no closed class or category of businesses af- 
fected with a public interest, and the function of courts in the appli- 
cation of the Fifth and Fourteenth Amendments is to determine in 
each case whether circumstances vindicate the challenged regulation as 
a reasonable exertion of governmental authority or condemn it as 
arbitrary or discriminatory. Wolff Packing Co. v. Court of Industrial 
Relations, 262 U. 8. 522, 535. The phrase ‘‘affected with a public in- 
terest’’ can, in the nature of things, mean no more than that an in- 
dustry, for adequate reason, is subject to control for the publie good. 
In several of the decisions of this court wherein the expressions ‘‘af- 
fected with a public interest,’’ and ‘‘clothed with a public use,’’ have 
been brought forward as the criteria of the validity of price control, it 
has been admitted that they are not susceptible of definition and form 
an unsatisfactory test of the constitutionality of legislation directed at 
business practices or prices. These decisions must rest, finally, upon 
the basis that the requirements of due process were not met because 
the laws were found arbitrary in their operation and effect. But there 
can be no doubt that upon proper occasion and by appropriate meas- 
ures the state may regulate a business in any of its aspects, including 
the prices to be charged for the products or commodities it sells. 

So far as the requirement of due process is concerned, and in the 
absence of other constitutional restriction, a state is free to adopt 
whatever economic policy may reasonably be deemed to promote public 
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welfare, and to enforce that policy by legislation adapted to its pur- 
pose. The courts are without authority either to declare such policy, 
or, when it is declared by the legislative arm, to override it. 

Times without number we have said that the Legislature is primarily 
the judge of the necessity of such an enactment, that every possible 
presumption is in favor of its validity, and that though the court may 
hold views inconsistent with the wisdom of the law, it may not be an- 
nulled unless palpably in excess of legislative power. 

The lawmaking bodies have in the past endeavored to promote free 
competition by laws aimed at trusts and monopolies. The consequent 
interference with private property and freedom of contract has not 
availed with the courts to set these enactments aside as denying due 
process. Where the public interest was deemed to require the fixing 
of minimum prices, that expedient has been sustained. If the law- 
making body within its sphere of government concludes that the con- 
ditions or practices in an industry make unrestricted competition an 
inadequate safeguard of the consumer’s interests, produce waste 
harmful to the public, threaten ultimately to cut off the supply of a 
commodity needed by the public, or portend the destruction of the in- 
dustry itself, appropriate statutes passed in an honest effort to correct 
‘the threatened consequences may not be set aside because the regu- 
lation adopted fixes prices reasonably deemed by the Legislature to be 
fair to those engaged in the industry and to the consuming public. 
And this is especially so where, as here, the economic maladjustment is 
one of price, which threatens harm to the producer at one end of the 
series and the consumer at the other. The Constitution does not secure 
to any one liberty to conduct his business in such fashion as to inflict 
injury upon the public at large, or upon any substantial group of the 
people. Price control, like any other form of regulation, is uncon- 
stitutional only if arbitrary, discriminatory, or demonstrably irrelevant 
to the policy the Legislature is free to adopt, and hence an unneces- 
sary and unwarranted interference with individual liberty. 

Tested by these considerations we find no basis in the due process 
clause of the Fourteenth Amendment for condemning the provisions of 
the Agriculture and Markets Law here. drawn into question. 

The judgment is affirmed. 


Separate opinion of Mr. Justice McRrYNo.ps. 
The statement by the court below that, ‘‘Doubtless the statute before 
us would be condemned by an earlier generation as a temerarious in- 


terference with the rights of property and contract . . . with the 
natural law of supply and demand,”’ is obviously correct. But another, 
that ‘‘statutes aiming to . . . stimulate the production of a vital 


food product by fixing living standards of prices for the producer, are 
to be interpreted with that degree of liberality which is essential to 
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the attainment of the end in view,’’ conflicts with views of constitu- 
tional rights accepted since the beginning. An end although apparently 
desirable cannot justify inhibited means. : 

The somewhat misty suggestion below that condemnation of the 
challenged legislation would amount to holding ‘‘that the due process 
clause has left milk producers unprotected from oppression,’’ I assume, 
was not intended as a material contribution to the discussion upon the 
merits of the cause. Grave concern for embarrassed farmers is every- 
where; but this should neither obscure the rights of others nor obstruct 
judicial appraisement of measures proposed for relief. The ultimate 
welfare of the producer, like that of every other class, requires domi- 
nance of the Constitution. And zealously to uphold this in all its 
parts is the highest duty intrusted to the courts. 

The judgment of the court below should be reversed. 


Mr. Justice Van Devantrr, Mr. Justice SUTHERLAND, and Mr. 
JUSTICE BUTLER authorize me to say that they concur in this opinion. 


6. REGULATION OF MISCELLANEOUS SocIAL CONDITIONS 
a. INDEMNIFICATION AGAINST MOB VIOLENCE 


CHICAGO v. STURGES. 
222 U. S. 313, 32 8. Ct. 92, 56 L. Ed. 215 (1911). 
Error to the Supreme Court of the State of Illinois. 


Mr. Justice Lurron delivered the opinion of the court. 

The only question under this writ of error is as to the validity of a 
statute of the State of Illinois entitled ‘‘An Act to indemnify the owners 
of property for damages occasioned by mobs and riots.’’? Laws of 1887, 
p. 237. 

The defendant in error [Sturges] recovered a judgment against the 
city under that statute, which was affirmed in the supreme court of the 
state. 237 Ill. 46, 86 N. E. 683. The validity of the law under the IIli- 
nois Constitution was thus affirmed, and that question is thereby fore- 
closed. But it was urged in the Illinois courts that the act violated the 
guarantee of due process of law and the equal protection of the law as 
provided by the Fourteenth Amendment of the Constitution of the 
United States. 

By the provision of the statute referred to, a city is made liable for 
three-fourths of the damage resulting to property situated therein, 
eaused by the violence of any mob or riotous assemblage of more than 
twelve persons, not abetted or permitted by the negligent or wrongful 
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act of the owner, ete. If the damage be to property not within the city, 
then the county in which it is located is in like manner made re- 
sponsible. 

It is said that the act denies to the city due process of law, since it 
imposes liability irrespective of any question of the power of the city 
to have prevented the violence, or of negligence in the use of its power. 
This was the interpretation placed upon the act by the Supreme Court 
of Illinois. Does the law as thus interpreted deny due process of law? 
That the law provides for a judicial hearing and a remedy over against 
those primarily liable narrows the objection to the single question of 
legislative power to impose liability regardless of fault. 

It is a general principle of our law that there is no individual liability 
for an act which ordinary human care and foresight could not guard 
against. It is also a general principle of the same law that a loss from 
any cause purely accidental must rest where it chances to fall. But 
behind and above these general principles which the law recognizes as 
ordinarily prevailing, there lies the legislative power, which, in the ab- 
sence of organic restraint, may for the general welfare of society, impose 
obligations and responsibilities otherwise non-existent. 

Primarily, governments exist for the maintenance of social order. 
Hence it is that the obligation of the government to protect life, liberty 
and property against the conduct of the indifferent, the careless and the 


evil-minded may be regarded as lying at the very foundation of the .- 


social compact. A recognition of this supreme obligation is found in 
those exertions of the legislative power which have as an end the preser- 
vation of social order and the protection of the welfare of the public and 
of the individual. If such legislation be reasonably adapted to the end 
in view, affords a hearing before judgment, and is not forbidden by some 
other affirmative provision of constitutional law, it is not to be regarded 
as denying due process of law under the provisions of the Fourteenth 
Amendment. 

The law in question is a valid exercise of the police power of the State 
of Illinois. It rests upon the duty of the State to protect its citizens in 
the enjoyment and possession of their acquisitions, and is but a recogni- 
tion of the obligation of the State to preserve social order and the prop- 
erty of the citizen against the violence of a riot or a mob. 

The State is the creator of subordinate municipal governments. It 
vests in them the police powers essential to the preservation of law and 
order. It imposes upon them the duty of protecting property situated 
within their limits from the violence of such public breaches of the 
peace as are mobs and riots. This duty and obligation thus entrusted 
to the local subordinate government is by this enactment emphasized 
and enforced by imposing upon the local community absolute liability 
for property losses resulting from the violence of such public tumults. 

The policy of imposing liability upon a civil subdivision. of govern- 
ment exercising delegated police power is familiar to every student of 
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the common law. We find it recognized in the beginning of the police 
system of Anglo-Saxon people. Thus, ‘‘The Hundred,’’ a very early 
form of civil subdivision, was held answerable for robberies committed 
within the division. By a series of statutes, beginning possibly in 1285, 
in the statutes of Winchester, 13 Edw. I, c. 1, coming on down to the 
27th Elizabeth, c. 13, the Riot Act of George I (1 Geo. I, St. 2) and Act 
of 8 George II, c. 16, we may find a continuous recognition of the prin- 
ciple that a civil subdivision entrusted with the duty of protecting 
property in its midst and with police power to discharge the function, 
may be made answerable not only for negligence affirmatively shown, 
but absolutely as not having afforded a protection adequate to the obli- 
gation. Statutes of-a similar character have been enacted by several of 
the States and held valid exertions of the police power. Darlington v. 
Mayor, etc., of New York, 31 N. Y. 164; Fauvia v. New Orleans, 20 La. 
Ann. 410; County of Allegheny v. Gibson, etc., 90 Pa. St. 397. The im- 
position of absolute liability upon the community when property is 
destroyed through the violence of a mob is not, therefore, an unusual 
police regulation. Neither is it arbitrary, as not resting upon reasonable 
grounds of policy. Such a regulation has a tendency to deter the lawless, 
since the sufferer must be compensated by a tax burden which will fall 
upon all property, including that of the evildoers as members of the 
community. It is likewise caiculated to stimulate the exertions of the 
indifferent and law-abiding to avoid the falling of a burden which they 
must share with the lawless. In that it directly operates on and affects 
public opinion, it tends strongly to the upholding of the empire of the 
law. : 
Judgment affirmed. 


b. RESTRICTIONS UPON FREEDOM OF SPEECH, OF THE PRESS, 
AND OF ASSEMBLY 


GITLOW v. NEW YORK. 
268 U. S. 652, 45 S. Ct. 625, 69 L. Ed. 1138 (1925). 
On Writ of Error to the Supreme Court of the State of New York. 


Mr. Justice SANForD delivered the opinion of the court. 

Benjamin Gitlow was indicted in the supreme court of New York, 
with three others, for the statutory crime of criminal anarchy. 

The contention here is that the statute, by its terms and as applied in 
this case, is repugnant to the due process clause of the 14th Amendment. 
Its material provisions are: 

“$160. Criminal anarchy defined —Criminal anarchy is the doc- 
trine that organized government should be overthrown by force or vio- 
lence, or by assassination of the executive head or of any of the executive 
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officials of government, or by any unlawful means. The advocacy of 
such doctrine by word of mouth or writing is a felony. 
SS 161: Advocacy of criminal anarchy.—Any person who: 

“1. By word of mouth or writing advocates, advises or teaches the 
duty, necessity or propriety of overthrowing or overturning organized 
government by force or violence, or by assassination of the executive 
head or of any of the executive officials of government, or by any un- 
lawful means; or, 

‘2. Prints, publishes, edits, issues or knowingly circulates, sells, dis- 
tributes or publicly displays any book, paper, document, or written 
or printed matter in any form, containing or advocating, advising or 
teaching the doctrine that organized government should be overthrown 
by force, violence or any unlawful means , 

“‘Is guilty of a felony and punishable’’ by imprisonment or fine, or 
both. 

The indictment was in'two counts. The first charged that the defend- 
ants had advocated, advised, and taught the duty, necessity, and pro- 
priety of overthrowing and overturning organized government by force, 
violence, and unlawful means, by certain writings therein set forth, en- 
titled, ‘‘The Left Wing Manifesto’’; the second, that the defendants 
had printed, published, and knowingly circulated and distributed a cer- 
tain paper called ‘‘The Revolutionary Age,’’ containing the writings 
set forth in the first count, advocating, advising, and teaching the doc- 
trine that organized government should be overthrown by force, vio- 
lence, and unlawful means. , 

: It was admitted that the defendant signed a card subscribing 
to the Manifesto and Program of the Left Wing, which all applicants 
were required to sign before being admitted to membership; that he 
went to different parts of the state to speak to branches of the Socialist 
party about the principles of the Left Wing, and advocated their adop- 
tion; and that he was responsible [as business manager] for the Mani- 
festo as it appeared, that ‘‘he knew of the publication, in a general way, 
and he knew of its publication afterwards, and is responsible for its cir- 
culation.”’ 

There was no evidence of any effect resulting from the publication 
and circulation of the Manifesto. 

The statute does not penalize the utterance or publication of abstract 
‘‘doctrine’’ or academic discussion having no quality of incitement to 
any concrete action. It is not aimed against mere historical or philo- 
sophical essays. It does not restrain the advocacy of changes in the 
form of government by constitutional and lawful means. What it pro- 
hibits is language advocating, advising or teaching the overthrow of 
organized government by unlawful means. These words imply urging 
to action. Advocacy is defined in the Century Dictionary as: ‘‘1. The 
act of pleading for, supporting, or recommending; active espousal.’’ 
Tt is not the abstract ‘‘doctrine’’ of overthrowing organized government 
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by unlawful means which is denounced by the statute, but the advocacy 
of action for the accomplishment of that purpose. It was so construed 
and applied by the trial judge, who specifically charged the jury that: 

‘“A mere grouping of historical events and a prophetic deduction from 
them would neither constitute advocacy, advice or teaching of a doctrine. 
for the overthrow of government by force, violence or unlawful means. 
[And] if it were a mere essay on the subject, as suggested by counsel, 
based upon deductions from alleged historical events, with no teaching, 
advice or advocacy of action, it would not constitute a violation of the 
statute. YY 

The Manifesto, plainly, is neither the statement of abstract doctrine 
nor, as suggested by counsel, mere prediction that industrial disturb- 
ances and revolutionary mass strikes will result spontaneously in an in- 
evitable process of evolution in the economic system. It advocates and 
urges in fervent language mass action which shall progressively foment 
industrial disturbances and through political mass strikes and revolu- 
tionary mass action overthrow and destroy organized parliamentary 
government. It concludes with a call to action in these words: ‘‘The 
proletariat revolution and the Communist reconstruction of society— 
the struggle for these—is now indispensable. . . . The Communist 
International calls the proletariat of the world to the final struggle!’’ 

This is not the expression of philosophical abstraction, the mere pre- 
diction of future events; it is the language of direct incitement. The 
means advocated for bringing about the destruction of organized par- 


' Jiamentary government, namely, mass industrial revolts usurping the 


functions of municipal government, political mass strikes directed 
against the parliamentary state, and revolutionary mass action for its 
final destruction, necessarily imply the use of force and violence, and in 
their essential nature are inherently unlawful in a constitutional govern- 
ment of law and order. That the jury were warranted in finding that 
the Manifesto advocated not merely the abstract doctrine of overthrow- 
ing organized government by force, violence and unlawful means, but 
action to that end, is clear. 

It is a fundamental principle, long established, that the freedom of 
speech and of the press which is secured by the Constitution, does not 
confer an absolute right to speak or publish, without responsibility, 
whatever one may choose, or an unrestricted and unbridled license that 
gives immunity for every possible use of language and prevents the 
punishment of those who abuse this freedom. 2 Story on the Constitu- 


tion (5th Ed.) Section 1580, p. 634. . . . Reasonably limited, it was 


said by Story in the passage cited, this freedom is an inestimable privi- 
lege in a free government; without such limitation, it might become the 
scourge of the republic. 

That a State in the exercise of its police power may punish those who 


» abuse this freedom by utterances inimical to the public welfare, tending 


to corrupt public morals, incite to crime, or disturb the public peace, 
i&\not open to question. . . . 
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And, for yet more imperative reasons, a State may punish utterances 
endangering the foundations of organized government and threatening 
its overthrow by unlawful means. These imperil its own existence as 
a constitutional State. Freedom of speech and press, said Story, supra, 
does not protect disturbances to the public press or the attempt to sub- 
vert the government. . . . It does not protect publications prompting 
the overthrow of government by force; the punishment of those who 
publish articles which tend to destroy organized society being essential 
to the security of freedom and the stability of the State. . . . In short 
this freedom does not deprive a State of the primary and essential right 
of self-preservation; which so long as human governments endure, they 
cannot be denied. Turner v. Williams, 194 U. 8. 279, 294. In Toledo 
Newspaper Co. v. United States, 247 U. S. 402, 419, it was said: ‘‘The 
safeguarding and fructification of free and constitutional institutions is 
the very basis and mainstay upon which the freedom of the press rests, 
and that. freedom, therefore, does not and cannot be held to include the 
right virtua!ly to destroy such institutions.’’ 

By enacting the present statute the State has determined, through its 
legislative body, that utterances advocating the overthrow of organized 
government by force, violence and unlawful means, are so inimical to 
the general welfare and involve such danger of substantive evil that they 
may be penalized in the exercise of its police power. That-determination 
must be given great weight. 

We cannot hold that the present statute is an arbitrary or unreason- 
able exercise of the police power of the State unwarrantably infringing 
the freedom of speech or press; and we must and do sustain its constitu- 
tionality. 

This being so it may be applied to every utterance—not too trivial to 
be beneath the notice of the law—which is of such a character and used 
with such intent and purpose as to bring it within the prohibition of the 
statute. . . . In other words, when the legislative body has determined 
generally, in the constitutional exercise of its discretion, that utterances 
of a certain kind involve such danger of substantive evil that they may 
be punished, the question whether any specific utterance coming within 
the prohibited class is likely, in and of itself, to bring about the sub- 
stantive evil, is not open to consideration. It is ‘sufficient that the statute 
itself be constitutional and that the use of the language comes within its 
prohibition. 

[The Court here distinguishes Schenck v. United States (see ante, 
p. 507), where it was held that the ‘‘specific utterance’’ must be judged 
with respect to the ‘‘clear and present danger’’ created by it of bringing 
about the evils prohibited by the law.] 

Judgment affirmed. 


Mr. Justice Houmss, dissenting : 
Mr. Justice Brandeis and I are of opinion that this judgment should be 
reversed. The general principle of free speech, it seems to me, must be 
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taken to be included in the Fourteenth Amendment, in view of the scope 
that has been given to the word ‘‘liberty’’ as there used, although 
perhaps it may be accepted with a somewhat larger latitude of interpre- 
tation than is allowed to Congress by the sweeping language that governs 
or ought to govern the laws of the United States. If I am right then I 
think that the criterion sanctioned by the full court in Schenck v. United 
States, 249 U.S. 47, applies: 

‘‘The question in every case is whether the words used are used in 
such circumstances and are of such a nature as to create a clear and 
present danger that they will bring about the substantive evils that 
(the state) has a right to prevent.’’ 

It is true that in my opinion this criterion was departed from in 
Abrams v. United States, 250 U. S. 616, but the convictions that I ex- 
pressed in that case are too deep for it to be possible for me as yet to 
believe that it and Schaefer v. United States, 251 U. S. 466, have settled 
the law. If what I think the correct test is applied it is manifest that 
there was no present danger of an attempt to overthrow the government 
by force on the part of the admittedly small minority who shared the de- 
fendant’s view: It is said that this manifesto was more than a theory, 
that it was an incitement. Every idea is an incitement. It offers itself 
for belief and if believed it is acted on unless some other belief out- 
weighs it or some failure of energy stifles the movement at its birth. 
The only difference between the expression of an opinion and an in- 
citement in the narrower sense is the speaker’s enthusiasm for the result. 
Eloquence may set fire to reason. But whatever may be thought of 
the redundant discourse before us it had no chance of starting a present 
conflagration. If in the long run the beliefs expressed in proletarian 
dictatorship are destined to be accepted by the dominant forces of the 
community, the only meaning of free speech is that they should be given 
their chance and have their way. 


Nore.—In Whitney v. California, 274 U. S. 357, 47 S. Ct. 641, 71 L. Ed. 1095 
(1927), involving a provision of a Criminal Syndicalism Act which penalized member- 
ship in any organization advocating ‘‘the commission of crime, sabotage (which 
word is-hereby defined as meaning willful and malicious damage or injury to physical 
property), or unlawful acts of force and violence or unlawful methods of terrorism 
as a means of accomplishing a change in industrial ownership or control, or effecting 
any political change,’’ under which Miss Whitney was convicted of assisting in or- 
ganizing the Communist Labor Party of California, of being a member of it, and of 
assembling with it, the Court held that the Act was not repugnant to the due process 
of law clause ‘‘as a restraint of the rights of free speech, assembly, and associa- 
tion.’’ Justice Brandeis, with whom Justice Holmes joined, concurred in the de- 
cision on the ground that Miss Whitney had not raised the issue of ‘‘clear and 
present danger of serious evil,’? but otherwise contested the opinion of the Court: 


The felony which the statute created is a crime very unlike the old felony of 
conspiracy or the old misdemeanor of unlawful assembly. The mere act of 
assisting in forming a society for teaching syndicalism, of becoming a member 
of it, or assembling with others for that purpose is given the dynamic quality 
of crime. There is guilt although the society may not contemplate immediate 
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promulgation of the doctrine. Thus the accused is to be punished, not for at- 
tempt, incitement or conspiracy, but for a step in preparation, which, if it 
threatens the public order at all, does so only remotely. The novelty in the 
prohibition introduced is that the statute aims, not at the practice of criminal 
syndicalism, nor even directly at the preaching of it, but at association with 
those who propose to preach it. 

This court has not yet fixed the standard by which to determine when a 
danger shall be deemed clear; how remote the danger may be and yet be deemed 
present; and what degree of evil shall be deemed sufficiently substantial to 
justify resort to abridgment of free speech and assembly as the means of pro- 
tection. To reach sound conelusions on these matters, we must bear in mind 
why a state is, ordinarily, denied the power to prohibit dissemination of social, 
economic and political doctrine which a vast majority of its citizens believes to 
be false and fraught with evil consequence. 

Those who won our independence believed that the final end of the state was 
fo make men free to develop their faculties, and that in its guvernmeat the 
deliberative forces should prevail over the arbitrary. They valued liberty both 
as an end and as a means. They believed liberty to be the secret of happiness 
and courage to be the secret of liberty. They believed that freedom to think as 
you will and to speak as you think are means indispensable to the discovery and 
spread of political truth; that without free speech and assembly discussion 
would be futile; that with them, discussion affords ordinarily adequate pro- 
tection against the dissemination of noxious doctrine; that the greatest menace 
to freedom is an inert people; that public discussion is a political duty; and that 
this should be a fundamental principle of the American government. They 
recognized the risks to which all human institutions are subject. But they 
knew that order cannot be secured merely through fear of punishment for its 
infraction; that it is hazardous to discourage thought, hope and imagination; 
that fear breeds repression; that repression breeds hate; that hate menaces 
stable government; that the path of safety lies in the opportunity to discuss 
freely supposed grievances and proposed remedies; and that the fitting remedy 
for evil counsels is good ones. Believing in the power of reason as applied 
through public discussion, they eschewed silence coerced by law—the argument 
of force in its worst form. Recognizing tle occasional tyrannies of governing 
majorities, they amended the Constitution so that free speech and assembly 
should be guaranteed. 

Fear of serious injury cannot alone justify suppression of free speech and 
assembly. Men feared witches and burnt women. It is the function of speech 
to free men from the bondage of irrational fears. To justify suppression of 
free speech there must be reasonable ground to fear that serious evil will result 
if free speech is ‘practiced. There must be reasonable ground to believe that 
the danger apprehended is imminent. There must be reasonable ground to be- 
lieve that the evil to be prevented is a serious one. Every denunciation of exist- 
ing law tends in some measure to increase the probability that there will be vio- 
lation of it. Condonation of a breach enhances the probability. Expressions 
of approval add to the probability. Propagation of the criminal state of mind 
by teaching syndicalism increases it. Advocacy of law-breaking heightens it 
still further. But even advocacy of violation, however reprehensible morally, 
is not a justification for denying free speech where the advocacy falls short of 

.incitement and there is nothing to indicate that the advocacy would be im- 
mediately acted on. The wide difference between advocacy and incitement, 
between preparation and attempt, between assembling and conspiracy, must 
be borne in mind. In order to support a finding of clear and present danger 
it must be shown either that immediate serious violence was to be expected or 
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was advocated, or that the past conduct furnished reason to believe that such 
advocacy was then contemplated. 

Those who won our independence by revolution were not cowards. They did 
not fear political change. They did not exalt order at the cost of liberty. To 
courageous, self-reliant men, with confidence in the power of free and fearless 
reasoning applied through the processes of popular government, no danger flow- 
ing from speech can be deemed clear and present, unless the incidence of the 
evil apprehended is so imminent that it may befall. before there is opportunity 
for full discussion, If there be time to expose through discussion the falsehood 
and fallacies, to avert the evil by the processes of education, the remedy to be 
applied is more speech, not enforced silence. Only an emergency can justify 
repression. Such must be the rule if authority is to be reconciled with freedom. 
Such, in my opinion, is the command of the Constitution. It is therefore always 
open to Americans to challenge a law abridging free speech and assembly by 
showing that there was no emergency justifying it. 


In Herndon v. Lowry, 301 U. 8. 242, 57 S. Ct. 732, 81 L. Ed. 1066 (1937), in- 
volving a provision of the Penal Code of Georgia, 1933, Sec. 56, punishing the ‘‘at- 
tempt to incite insurrection,’’ the Court held that the mere attempt to seek members 
for or to organize a local unit of the Communist Party could not of itself be inter- 
preted as a present incitement to violence even though the doctrines of the Party 
might be said to be ‘‘ultimate resort to violence at some indefinite future time 
against organized government’’; and therefore that the application of the statute 
to the defendant was in violation of freedom of speech and of assembly. The Court 
also found the statute defective in that it did not prescribe a ‘‘sufficiently ascer- 
tainable standard of guilt.’’ Four Justices, dissenting, found that the statute 
prescribed a ‘‘reasonably definite and ascertainable standard’’ and did not uncon- 
stitutionally encroach upon freedom of speech. The positions taken by the majority 
and the minority justices practically reverse those taken in the Gitlow and Whitney 
cases. 

In Lanzetta v. New Ternoys 306 U. S. 451, 59 S. Ct. 618, 83 L. Ed. 888 (1939), 
the question of a statute void by reason of uncertainty was more directly presented. 
The New Jersey Gangster Act of 1934 declared a person to be a ‘‘gangster’’ if 
known ‘‘to be a member of any gang of two or more persons’’ and/if previously 
convicted at least three times of being ‘‘a disorderly person’’ or convicted of crime 
in New Jersey or any other State. Various definitions of a ‘‘gang’’ were ex- 
amined, and the statute held unconstitutional. 


NEAR v. MINNESOTA. 
283 U. S. 697, 51 S. Ct. 625, 75 L. Ed. 1357 (1931). 


Appeal from a judgment of the Supreme Court of the State of Minne- 
sota. © 


Mr. Cuter Justice Huaues delivered the opinion of the court. 

Chapter 285 of the Session Laws of Minnesota for the year 1925 pro- 
vides for the abatement, as a public nuisance, of a ‘‘malicious, scan- 
dalous and defamatory newspaper, magazine or other periodical.’’ 
Section 1 of the act is as follows: 
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“‘Section 1. Any person who, as an individual, or as a member or 
employee of a firm, or association or organization, or as an officer, direc- 
tor, member or employee of a corporation, shall be engaged in the busi- 
ness of regularly or customarily producing, publishing or circulating, 
having in possession, selling or giving away 

““(a) an obscene, lewd and lascivious newspaper, magazine, or other 
periodical, or 

‘“(b) a malicious, scandalous and defamatory newspaper, magazine 
er other periodical, 

—is guilty, of a nuisance, and all persons guilty of such nuisance may 
be enjoined, as hereinafter provided. 

‘*Participation in such business shall constitute a commission of such 
nuisance and render the participant liable and subject to the proceed- 
ings, orders and judgments provided for in this Act. Ownership, in 
whole or in part, directly or indirectly, of any such periodical, or of any 
stock or interest in any corporation or organization which owns the same 
in whole or in part, or which publishes the same, shall constitute such 
participation. 

‘In actions brought under (b) above, there shall be Available the de- 
fense that the truth was published with good motives and for justifiable 
ends and in such actions the plaintiff shall not have the right to report 
(sic) to issues or editions of periodicals taking pas more haa three 
months before the commencement of the action.’ 

Under this statute (section 1, clause (b)), the county aiiounen of Hen- 
nepin county [F. B. Olson] brought this action [against Near et al.] to 
enjoin the publication of what was described as a ‘‘malicious, scandalous 
and defamatory newspaper, magazine or other periodical,’’ known as 
The Saturday Press, published by the defendants in the city of Min- 
neapolis. 

Without attempting to summarize the contents of the voluminous ex- 
hibits attached to the complaint, we deem it sufficient to say that the 
articles charged, in substance, that a Jewish gangster was in control of 
gambling, bootlegging, and racketeering in Minneapolis, and that law 
enforcing officers and agencies were not energetically performing their 
duties. Most of the charges were directed against the chief of police; 
he was charged with gross neglect of duty, illicit relations with gang- 
sters, and with participation in graft. The county attorney was charged 
with knowing the existing conditions and with failure to take adequate 
measures to remedy them. The mayor was accused of inefficiency and 
dereliction. One member of the grand jury was stated to be in sympathy 
with the gangsters. A special grand jury and a special prosecutor were 
demanded to deal with the situation in general, and, in particular, to 
investigate an attempt to assassinate one Guilford, one of the original 
defendants, who, it appears from the articles, was shot by gangsters 
after the first issue of the periodical had been published. There is no 
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question but what the articles made serious accusations against the pub- 
lie officers named and others in connection with the prevalence of crimes 
and the failure to expose and punish them. 

[Upon being ordered by the lower State court to show cause why a 
temporary injunction should not be issued, Near demurred on constitu- 
tional grounds. The Supreme Court of the State upheld the constitu- 
tionality of the law, and later issued a permanent injunction. | 

From the judgment as thus affirmed, the defendant Near appeals to 
this Court. 

This statute, for the suppression as a publie nuisance of a newspaper 
or periodical, is unusual, if not unique, and raises questions of grave 
importance transcending the local interests involved in the particular 
action. It is no longer open to doubt that the liberty of the press and 
of speech is within the liberty safeguarded by the due process clause of 
the Fourteenth Amendment from invasion by state action. . . . In 
maintaining this guaranty, the authority of the state to enact laws to 
promote the health, safety, morals, and general welfare of its people is 
necessarily admitted. The limits of this sovereign power must always be 
determined with appropriate regard to the particular subject of its 
exercise. . . . Liberty of speech and of the press is also not an 
absolute right, and the state may punish its abuse. . . . Liberty, in 
each of its phases, has its history and connotation, and, in the present 
instance, the inquiry is as to the historic conception of the liberty of the 
press and whether the statute under review violates the essential attri- 
butes of that liberty. 

First. The statute is not aimed at the redress of individual or private 
wrongs. Remedies for libel remain available and unaffected. The stat- 
ute, said the state court (174 Minn. 457), ‘‘is not directed at, threatened 
libel but an existing business which, generally speaking, involves more 
than libel.’’ It is aimed at the distribution of scandalous matter as 
‘detrimental to public morals and to the general welfare,’’ tending ‘‘to 
disturb the peace of the community’’ and ‘‘to provoke assaults and the 
commission of crime.’’ In order to obtain an injunction to suppress 
the future publication of the newspaper or periodical, it is not necessary 
to prove the falsity of the charges that have been made in the publica- 
tion condemned, In the present action there was no allegation that the 
matter published was not true. It is alleged, and the statute requires 
the allegation that the publication was ‘‘malicious.’’ But, as in prosecu- 
tions for libel, there is no requirement of proof by the state of malice in 
fact as distinguished from malice inferred from the mere publication 
of the defamatory matter. The judgment in this case proceeded upon 
the mere proof of publication. The statute permits the defense, not 
of the truth alone, but only that the truth was published with good mo- 
tives and for justifiable ends. It is apparent that under the statute the 
publication is to be regarded as defamatory if it injures reputation, 
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and that it is scandalous if it circulates charges of reprehensible con- 
duct, whether criminal or otherwise, and the publication is thus deemed 
to invite public reprobation and to constitute a public scandal. The 
court sharply defined the purpose of the statute, bringing out the pre- 
cise point, in these words: ‘‘There is no constitutional right to publish 
a fact merely because it is true. It is a matter of common knowledge 
that prosecutions under the criminal libel statutes do not result in effi- - 
cient repression or suppression of the evils of scandal. Men who are the 
victims of such assaults seldom resort to the courts. This is especially 
true if their sins are exposed and the only question relates to whether 
it was done with good motive and for justifiable ends. This law is not 
for the protection of the person attacked nor to punish the wrongdoer. 
It is for the protection of the public welfare.”’ . 

Second. The statute is directed not simply at the circulation of scan- 
dalous and defamatory statements with regard to private citizens, but 
at the continued publication by newspapers and periodicals of charges 
against public officers of corruption, malfeasance in office, or serious 
neglect of duty. Such charges by their very nature create a public scan- 
dal. They are scandalous and defamatory within the meaning of the 
statute, which has its normal operation in relation to publications deal- 
ing prominently and chiefly with the alleged derelictions of public 
officers. 

Third. The object of the statute is not punishment, in the ordinary 
sense, but suppression of the offending newspaper or periodical. The 
reason for the enactment, as the state court has said, is that prosecutions 
to enforce penal -statutes for libel do not result in ‘‘efficient repression 
or suppression of the evils of scandal.’’ Describing the business of pub- 
lication as a public nuisance does not obscure the substance of the pro- 
ceeding which the statute authorizes. It is the continued publication of 
scandalous and defamatory matter that constitutes the business and the 
declared nuisance. In the case of public officers, it is the reiteration of 
charges of official misconduct, and the fact that the newspaper or peri- 
odical is principally devoted to that purpose, that exposes it to suppres- 
sion. In the present instance, the proof was that nine editions of the 
newspaper or periodical in question were published on successive dates, 
and that they were chiefly devoted to charges against public officers and 
in relation to the prevalence and protection of crime. In such a case, 
these officers are not left to their ordinary remedy in a suit for libel, or 
the authorities to a prosecution for criminal libel. Under this statute, 
a publisher of a newspaper or periodical, undertaking to conduct a cam- 
paign to expose and to censure official derelictions, and devoting his pub- 
lication principally to that purpose, must face not simply the possibility 
of a verdict against him in a suit or prosecution for libel, but a determi- 
nation that his newspaper or periodical is a public nuisance to be abated, 
and that this abatement and suppression will follow unless he is prepared 
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with legal evidence to prove the truth of the charges and also to satisfy 
the court that, in addition to being true, the matter was published with 
good motives and for justifiable ends. 

This suppression is accomplished by enjoining publication, and that 
restraint is the object and effect of the statute. 

Fourth. The statute not only operates to suppress the offending news- 
» paper or periodical, but to put the publisher under an effective cen- 
sorship. When a newspaper or periodical is found to be ‘‘malicious, 
scandalous and defamatory,’’ and is suppressed as such, resumption of 
publication is punishable as a contempt of court by fine or imprison- 
ment. Thus, where a newspaper or periodical has been suppressed be- 
cause of the circulation of charges against public officers of official mis- 
conduct, it would seem to be clear that the renewal of the publication 
of such charges would constitute a contempt, and that the judgment 
would lay a permanent restraint upon the publisher, to escape which he 
must satisfy the court as to the character of a new publication. Whether 
he would be permitted again to publish matter deemed to be derogatory 
to the same or other public officers would depend upon the court’s ruling. 
In the present instance the judgment restrained the defendants from 
‘‘publishing, circulating, having in their possession, selling or giving 
away any publication whatsoever which is a malicious, scandalous or 
defamatory newspaper, as defined by law.’’ The law gives no definition 
except that covered by the words ‘‘scandalous and defamatory’’ and 
publications charging official misconduct are of that class. While the 
court, answering the objection that the judgment was too broad, saw no 
reason for construing it as restraining the defendants ‘‘from operating 
a newspaper in harmony with the public welfare to which all must yield,’’ 
and said that the defendants had not indicated ‘‘any desire to conduct 
their business in the usual and legitimate manner,’’ the manifest infer- 
ence is that, at least with respect to a new publication directed against 
official misconduct, the defendant would be held, under penalty of punish- 
ment for contempt as provided in the statute to a manner of publication 
which the court considered to be ‘‘usual and legitimate’’ and consistent 
with the public welfare. 

If we cut through mere details of procedure, the operation and effect 
of the statute in substance is that public authorities may bring the owner 
or publisher of a newspaper or periodical before a judge upon a charge of 
conducting a business of publishing scandalous and defamatory matter— 
in particular that the matter consists of charges against public officers 
of official dereliction—and, unless the owner or publisher is able and 
disposed to bring competent evidence to satisfy the judge that the charges 
are true and are published with good motives and for justifiable ends, 
his newspaper or periodical is suppressed and further publication is made 
punishable as a contempt. This is of the essence of censorship. 

The question is whether a statute authorizing such proceedings in re- 
straint of publication is consistent with the conception of the liberty of 
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the press as historically conceived and guaranteed. In determining the 
extent of the constitutional protection, it has been generally, if not uni- 
versally, considered. that it is the chief purpose of the guaranty to pre- 
vent previous restraints upon publication. The struggle in England, 
directed against the legislative power of the licenser, resulted in renun- 
ciation of the censorship of the press. The liberty deemed to be estab- 
lished was thus described by Blackstone: ‘‘The liberty of the press is 
indeed essential to the nature of a free state; but this consists in laying 
no previous restraints upon publications, and not in freedom from cen- 
sure for criminal matter when published. Every freeman has an un- 
doubted right to lay what sentiments he pleases before the public; to for- 
bid this, is to destroy the freedom of the press; but if he publishes what is 
improper, mischievous or illegal, he must take the consequence of his own 
temerity.’’ 4 Bl. Com. 151, 152. See Story on the Constitution, §§ 1884, 
1889. The distinction was early pointed out between the extent of the 
freedom with respect to censorship under our constitutional system and 
that enjoyed in England. Here, as Madison said, ‘‘the great and essen- 
tial rights of the people are secured against legislative as well as against 
executive ambition. They are secured, not by laws paramount to pre- 
rogative, but by constitutions paramount to laws. This security of the 
freedom of the press requires that it should be exempt not only from 
previous restraint by the Executive, as in Great Britain, but from legis- 
lative restraint also.’’ Report on the Virginia Resolutions, Madison’s 
Works, vol. IV, p. 543. 

The criticism upon Blackstone’s statement has not been because im- 
munity from previous restraint upon publication has not been regardea 
as deserving of special emphasis, but chiefly because that immunity can- 
not be deemed to exhaust the conception of the liberty guaranteed by 
State and Federal Constitutions. The point of criticism has been ‘‘that 
the mere exemption from previous restraints cannot be all that is secured 
by the constitutional provisions,’’ and that ‘‘the liberty of the press 
might. be rendered a mockery and a delusion, and the phrase itself a 
by-word, if, while every man was at liberty to publish what he pleased, 
the public authorities might nevertheless punish him for harmless pub- 
lications.’’ - 2 Cooley, Const. Lim. (8th Ed.) p. 885. But it is recognized 

that punishment for the abuse of the liberty accorded to the. press is 
essential to the protection of the public, and that the common-law rules 
that subject the libeler to responsibility for the public offense, as well 
as for the private injury, are not abolished by the protection extended 
in our Constitutions. Jd., pp. 883, 884. The law of criminal libel rests 
upon that secure foundation. 

The objection has also been made that the principle as to immunity 
from previous restraint is stated too broadly, if every such restraint is 
deemed to be prohibited. That is undoubtedly true; the protection even 
as to previous restraint is not absolutely unlimited. But the limitation 
has been recognized only in exceptional cases. ‘‘When a nation is at 
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war many things that might be said in time of peace are such a hin- 
drance to its effort that their utterance will not be endured so long as 
men fight and that no Court could regard them as protected by any 
constitutional right.’’ Schenck v. United States, 249 U. S. 47, 52. No 
one would question but that a government might prevent actual obstruc- 
tion to its recruiting service or the publication of the sailing dates of | 
transports or the number and location of troops. On similar grounds, 
the primary requirements of decency may be enforced against obscene 
publications. The security of the community life may be protected 
against incitements to acts of violence and the overthrow by force of 
orderly government. The constitutional guaranty of free speech does 
not ‘‘protect a man from an injunction against uttering words that may 
have all the effect of force. Gompers v. Buck’s Stove & Range Co., 221 
U. 8. 418, 439.’’ Schenck v. United States, supra. These limitations are 
not applicable here. 

The exceptional nature of its limitations places in a strong light the 
general conception that liberty of the press, historically considered and 
taken up by the Federal Constitution, has meant, principally although 
not exclusively, immunity from previous restraints or censorship. The 
conception of the liberty of the press in this country had broadened with 
the exigencies of the colonial period and with the efforts to secure free- 
dom from oppressive administration. That liberty was especially cher- 
ished for the immunity it afforded from previous restraint of the 
publication of censure of public officers and charges of official miscon- 
duct. 

The importance of this immunity has not lessened. While reckless 
assaults upon public men, and efforts to bring obloquy upon those who 
are endeavoring faithfully to discharge official duties, exert a baleful 
‘influence and deserve the severest condemnation in public opinion, it 
cannot be said that this abuse is greater, and it is believed to be less, 
than that which characterized the period in which our institutions took 
shape. Meanwhile, the administration of government has become more 
complex, the opportunities for malfeasance and corruption have multi- 
plied, crime has grown to most serious proportions, and the danger of 
its protection by unfaithful officials and of the impairment of the funda- 
mental security of life and property by criminal alliances and official 
neglect, emphasize the primary need of a vigilant and courageous press, 
especially in great cities. The fact that the liberty of the press may be 
abused by miscreant purveyors of scandal does not make any the less 
necessary the immunity of the press from previous restraint in dealing 
with official misconduct. Subsequent punishment for such abuses as may 
exist is the appropriate remedy, consistent with constitutional privi- 
lege. 
The statute in question cannot be justified by reason of the fact that 
the publisher is permitted to show, before injunction issues, that the 
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matter published is true and is published with good motives and for 
justifiable ends. If such a statute, authorizing suppression and injunc- 
tion on such a basis, is constitutionally valid, it would be equally per- 
missible for the Legislature to provide that at any time the publisher of 
any newspaper could be brought before a court, or even an administra- 
tive officer (as the constitutional protection may not be regarded as 
resting on mere procedural details), and required to produce proof of 
the truth of his publication, or of what he intended to publish and of 
his motives, or stand enjoined. If this can be done, the Legislature may 
provide machinery for determining in the complete exercise of its dis- 
cretion what are justifiable ends and restrain publication accordingly. 
And it would be but a step to a complete system of censorship. |The 
recognition of authority to impose previous restraint upon publication 
in order to protect the community against the circulation of charges of 
misconduct, and especially of official misconduct, necessarily would 
carry with it the admission of the authority of the censor against which 
the constitutional barrier was erected. The preliminary freedom, by 
virtue of the very reason for its existence, does not depend, as this court 
has said, on proof of truth. Patterson v. Colorado, supra. 

Equally unavailing is the insistence that the statute is designed to 
prevent the circulation of scandal which tends to disturb the public 
peace and to provoke assaults and the commission of crime. Charges 
of reprehensible conduct, and in particular of official malfeasance, un- | 
questionably create a public scandal, but the theory of the constitu-_/ 
-tional guaranty is that even a more serious public evil would be caused 
by authority to prevent publication. 

For these reasons we hold the statute, so far as it authorized the 
proceedings in this action under clause (b) of section 1, to be an in- 
fringement of the liberty of the press guaranteed by the Fourteenth _ 
Amendment. We should add that this decision rests upon the opera- 
tion and effect of the statute, without regard to the question of the truth 
of the charges contained in the particular periodical. The fact that 
the public officers named in this case, and those associated with the 
charges of official dereliction, may be deemed to be impeccable, cannot 
affect the conclusion that the statute imposes an unconstitutional re- 
straint upon publication. 

Judgment reversed. 


Mr. Justice BUTLER, dissenting : 

The decision of the court in this case declares Minnesota and every 
other state powerless to restrain by injunction the business of publish- 
ing and circulating among the people malicious, scandalous and defama- 
tory periodicals that in due course of judicial procedure has been 
adjudged to be a public nuisance. It gives to freedom of the press a 
meaning and a scope not heretofore recognized and construes ‘‘liberty”’ 
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in the due process clause of the Fourteenth Amendment to put upon the 
states a Federal restriction that is without precedent. . . . 


Mr. Justice VAN Devanter, Mr. Justice McReynoips, and Mr. Jus- 
TICE SUTHERLAND concur in this opinion. 
| Nors.—In Grosjean v. American Press Co., 297 U. S. 233, 56 8. Ct. 444, 80 L. 
Ed. 660 (1936), involving a Louisiana act of 1934 imposing a license tax of 2% 
upon the gross receipts of the business of advertising in newspapers or publications 
having a circulation of more than 20,000 copies per week, the Court held that the 
tax, the effect of which was both to curtail the revenue of newspapers and to re- 
strict their circulation, was ‘‘bad not because it takes money from the pockets of 
the appellees,’’ but ‘‘because, in the light of its history and of its present setting, 
it is seen to be a deliberate and calculated device in the guise of a tax to limit. 
the circulation of information to which the public is entitled in virtue of the con- 
stitutional guaranties.’’ It was generally understood at the time that the tax was 
directed against newspapers opposed to Senator Huey Long. 


DE JONGE v. OREGON. 
299 U. S. 353, 57 S. Ct. 255, 81 L. Ed. 278 (1937). 
Appeal from the Supreme Court of the State of Oregon. 


Mr. Cuier Justice Hueues delivered the opinion of the court. 

Appellant, Dirk De Jonge, was indicted in Multnomah County, 
Oregon, for violation of the Criminal Syndicalism Law of the State. 
The Act, which we set forth in the margin, defines ‘‘criminal syn- 
dicalism’’ as ‘‘the doctrine which advocates crime, physical violence, 
sabotage or any unlawful acts or methods as a means of accomplishing 
or effecting industrial or political change or revolution.’’ With this 
preliminary definition the Act proceeds to describe a number of offenses, 
embracing the teaching of criminal syndicalism, the printing or dis- 
tribution of books, pamphlets, etc., advocating that doctrine, the 
organization of a society or assemblage which advocates it, and pre- 
siding at or assisting in conducting a meeting of such an organization, 
society or group. The prohibited acts are made felonies, punishable 
by imprisonment for not less than one year nor more than ten years, 
or by a fine of not more than $1,000, or by both. 

We are concerned with but one of the described offenses and with 
the validity of the statute in this particular application. The charge 
is that appellant assisted in the conduct of a meeting which was called 
under the auspices of the Communist Party, an organization adyo- 
cating criminal syndicalism. The defense was that the meeting was 
public and orderly and was held for a lawful purpose; that while it 
was held under the auspices of the Communist Party, neither criminal 
syndicalism nor any unlawful conduct was taught or advocated at 
the meeting either by appellant or by others. Appellant moved for a 
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direction of acquittal, contending that the statute as applied to him, 
for merely assisting at a meeting called by the Communist Party at 
which nothing unlawful was done or advocated, violated the due proc- 
ess clause of the Fourteenth Amendment of the Constitution of the 
United States. 

This contention was overruled. Appellant was found guilty as 
charged and was sentenced to imprisonment for seven years. The 
judgment was affirmed by the Supreme Court of the State which con- 
sidered the constitutional question and sustained the statute as thus 
applied. 152 Ore. 315. The case comes here on appeal. 

[The parties agreed upon a stipulation of facts, which recited the 
calling of the meeting by the Portland section of the Communist party, 
the advertisement of it as a protest against illegal raids on workers’ 
halls and homes and against the shooting of striking longshoremen by 
Portland police. De Jonge spoke, protesting against conditions in the 
county jail and other matters arising out of the maritime strike. He 
also urged those present to obtain new members of the Communist 
party and to purchase the communist literature on sale at the meeting. 

The indictment charged an unlawful assemblage of persons; to wit, the 
Communist party, an unlawful assemblage of persons which ‘‘did then 
and there unlawfully and feloniously teach and advocate the doctrine 
of criminal syndicalism and sabotage, .’ The Supreme Court of 
Oregon interpreted these words as referring ‘‘not to the meeting in 
question, or to anything then and there said or done by the defendant 
or others, but to the advocacy of criminal syndicalism and sabotage 
by the Communist party in Multnomah County .. .’’] 

We must take the indictment as thus construed. Conviction upon 
a charge not made would be sheer denial of due process. It thus ap- 
pears that, while defendant was a member of the Communist Party, he 
was not indicted for participating in its organization, or for joining it, 
or for soliciting members or for distributing its literature. He was not 
charged with teaching or advocating criminal syndicalism or sabotage 
or any unlawful acts, either at the meeting or elsewhere. He was ac- 
cordingly deprived of the benefit of evidence as to the orderly and 
lawful conduct of the meeting and that it was not called or used for 
the advoeacy of criminal syndicalism or sabotage or any unlawful ac- 
tion. His sole offense as charged, and for which he was convicted and 
sentenced to imprisonment for seven years, was that he had assisted in 
the conduct of a public meeting, albeit otherwise lawful, which was 
held under the auspices of the Communist Party. 

The broad reach of the statute as thus applied is plain. While de- 
fendant was a member of the Communist Party, that membership was 
not necessary to conviction on such a charge. A like fate might have 
attended any speaker, although not a member who ‘‘assisted in the 
econduct’’ of the meeting. However innocuous the object of the meet- 
ing, however lawful the subjects and tenor of the addresses, however 


¢ 


974 Cases on ConstitutTionsaL Law 


reasonable and timely the discussion, all those assisting in the conduct 
of the meeting would be subject to imprisonment as felons if the meet- 
ing were held by the Communist Party. . . . Thus if the Communist 
Party had called a public meeting in Portland to discuss the tariff, or 
the foreign policy of the Government, or taxation, or relief, or candi- 
dacies for the offices of President, members of Congress, Governor, or 
state legislators, every speaker who assisted in the conduct of the meet- 
ing would be equally guilty with the defendant in this case, upon the 
charge as here defined and sustained. The list of illustrations might be 
indefinitely extended to every variety of meetings under the auspices of 
the Communist Party although held for the discussion of political issues 
or to adopt protests and pass resolutions of an entirely innocent and 
proper character. 

While the States are entitled to protect themselves from the abuse 
of the privileges of our institutions through an attempted substitution 
of force and violence in the place of peaceful political action in order to 
effect revolutionary changes in government, none of our decisions go 
to the length of sustaining such a curtailment of the right of free speech 
and. assembly as the Oregon statute demands in its present application. 
[The court here cites Gitlow v. New York, ante, p. 958; Whitney v. 
California, ante, p. 962, and other cases. | 

Freedom of speech and of the press are fundamental rights which 
are safeguarded by the due process clause of the Fourteenth Amend- 
ment of the Federal Constitution. . . . The right of peaceable as- 
sembly is a right cognate to those of free speech and free press and is 
equally fundamental. As this Court said in United States v. Cruik- 
shank, 92 U. 8. 542, 552: ‘‘The very idea of a government, republican in 
form, implies a right on the part of its citizens to meet peaceably for con- 
sultation in respect to public affairs and to petition for a redress of griev- 
ances.’’ The First Amendment of the Federal Constitution expressly 
guarantees that right against abridgment by Congress. But explicit 
mention there does not argue exclusion elsewhere. For the right is one 
that cannot be denied without violating those fundamental principles 
of liberty and justice which lie at the base of all civil and political insti- 
tutions,—principles which the Fourteenth Amendment embodies in the 
general terms of its due process clause. 

These rights may be abused by using speech or press or assembly 
in order to incite to violence and crime. The people through their 
legislatures may protect themselves against that abuse. But the 
legislative intervention can find constitutional justification only by 
dealing with the abuse. The rights themselves must not be curtailed. 
The greater the importance of safeguarding the community from in- 
citements to the overthrow of our institutions by force and violence, the 
more imperative is the need to preserve inviolate the constitutional 
rights of free speech, free press and free assembly in order to maintain 
the opportunity for free political discussion, to the end that govern- 
ment may be responsive to the will of the people ‘and that changes, if 
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desired, may be obtained by peaceful means. Therein lies the security 
of the Republic, the very foundation of constitutional government. 

It follows from these considerations that, consistently with the 
Federal Constitution, peaceable assembly for lawful discussion cannot 
be made a crime. The holding of meetings for peaceable political 
action cannot be proscribed. Those who assist in the conduct of such 
meetings cannot be branded as criminals on that score. The question, 
if the rights of free speech and peaceable assembly are to be preserved, 
is not as to the auspices under which the meeting is held but as to its” 
purpose; not as to the relations of the speakers, but whether their 
utterances transcend the bounds of the freedom of speech which the 
Constitution protects. . . . 

We hold that the Oregon statute as applied to the eis charge 
as defined by the state court is repugnant to the due process clause of 
the Fourteenth Amendment. The judgment of conviction is reversed 
and the cause is remanded for further proceedings not inconsistent 
with this opinion. 

It is so ordered. 


Norr.—iIn Hague v. Committee for Industrial Organization, 307 U. S. 496, 59 
S. Ct. 964, 83 L. Ed. 1423 (1939), the issue was an ordinance of Jersey City for- 
bidding, without a permit from the Chief of Police, the leasing of any hall for a 
public meeting at which a speaker should advocate obstruction to the government 
of the United States or that of any State. The C. I. O. was denied a permit on the 
ground that they were Communists, and some of their members were evicted from the 
city. Other members were arrested for distributing printed matter in the streets. 
The Court affirmed the decree of the lower court enjoining the ordinance; but did 
so for divergent reasons. Two justices took ‘the position that the right of citizens 
to assemble and discuss their rights was one of the privileges and immunities of 
citizens of the United States under the Fourteenth Amendment. (See ante, p. 961). 
Justice Stone found the reliance upon the privileges and immunities clause unsatis- 
factory, which he designated as a ‘‘novel constitutional doctrine,’’? and insisted 
upon the due process clause as the proper basis of jurisdiction. In Cox v. New 
Hampshire, post, p. 994, the Court observed that the ordinance involved in the 
Hague decision ‘‘did not make comfort or convenience in the use of streets the 
standard of official action but enabled the local official absolutely to refuse a per- 
mit on his mere opinion that such refusal would prevent ‘riots, disturbances or dis- 
orderly assemblage.’ The ordinance thus created, as the record disclosed, an in- 
strument of arbitrary suppression of opinions on public questions.’’ 


AMERICAN FEDERATION OF LABOR v. SWING. 
312 U. S. 321, 61 S. Ct. 568, 85 L. Ed. 855 (1941). 


On Writ of Certiorari to the Supreme Court of the State of Illinois 
to review a judgment affirming the action of the Illinois Appellate Court 
in reversing an order of the Circuit Court of Cook County dismissing 
a suit for an injunction against picketing in an attempt to unionize a 
non-union shop. Reversed. 
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Mr. Justice FRANKFURTER delivered the opinfion of the Court. 

In No. 1, Milk Wagon Drivers Union v. Meadowmoor Dairies, decided 
this day [312 U. S. 287] we held that acts of picketing when blended 
with violence may have a significance which neutralizes the consti- 
tutional immunity which such acts would have in isolation. When we 
took this case, 310 U. S. 620, it seemed to present a similar problem. 
More thorough study of the record and full argument have reduced the 
issue to this: is the constitutional guaranty of freedom of discussion 
‘infringed by the common law policy of a state forbidding resort to 
peaceful persuasion through picketing merely because there is no imme- 
diate employer-employee dispute? 

A union of those engaged in what the record describes as beauty 
work unsuccessfully tried to unionize Swing’s beauty parlor. Picket- 
ing of the shop followed. To enjoin this interference with his business 
and with the freedom of his workers not to join a union, Swing and his 
employees began the present suit. In addition, they charged the use 
of false placards in picketing and forcible behavior toward Swing’s 
customers. A preliminary injunction was granted. Answers were then 
filed denying violence as well as falsity of the placards. The union 
also moved to strike the complaint and the trial court, finding the 
complaint wanting in equity, granted the motion and dissolved the pre- 
liminary injunction. The appellate court, . . . held that the 
trial court was in error. . . . This action of the appellate court was 
affirmed by the state supreme court. 372 Ill. 91, 22 N. E. (2d) 857. 
It found that the complaint properly invoked equity for three reasons: 
(1) there was no dispute between the employer and his immediate 
employees; (2) the placards were libelous; (3) there were acts of vio- 
lence. Inasmuch as the Supreme Court affirmed the issuance merely 
of a preliminary injunction, we denied certiorari for want of a final 
judgment. . . . Thereupon, although, as we have seen, issue had 
been formally joined on the claims of libel and violence, the appellate 
court, by a procedure unrevealed by the record and without opinion, 
entered a permanent injunction ranging from peaceful persuasion to 
acts of violence. 

On its face the permanent injunction in that decree rested on the 
explicit avowal that ‘‘peaceful persuasion’’ was forbidden in this case 
because those who were enjoined were not in Swing’s employ. 

Since the case clearly presents a substantial claim of the right to free 
discussion and since, as we have frequently indicated, that right is to 
be guarded with a jealous eye, . . . it would be improper to dispose 
of the case otherwise than on the face of the decree, which is the judg- 
ment now under review. ae 

All that we have before us, then, is an instance of ‘‘ peaceful persua- 
sion’’ disentangled from violence and free from ‘‘picketing en masse or 
otherwise conducted’’ so as to occasion ‘‘imminent and aggravated dan- 
ger.” Thornhill v. Alabama, 310 U. S. 88, 105. We are asked to sustain 
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a decree which for purposes of this case asserts as the common law of a 
state that there can be no ‘‘peaceful picketing or peaceful persuasion’’ 
in relation to any dispute between an employer and a trade union unless 
the employer’s own employees are in controversy with him. 

Such a ban of free communication is inconsistent with the guaranty 
of freedom of speech. That a state has ample power to regulate the 
local problems thrown up by modern industry and to preserve the peace 
is axiomatic. But not even these essential powers are unfettered by the 
requirements of the Bill of Rights. The scope of the Fourteenth Amend- 
ment is not confined by the notion of a particular state regarding the 
wise limits of an injunction in an industrial dispute, whether those limits 
be defined by statute or by the judicial organ of the state. A state can- 
not exclude workingmen from peacefully exercising the right of free 
communication by drawing the circle of economic competition between 
employers and workers so small as to contain only an employer and 
those directly employed by him. The interdependence of economic in- 
terest of all engaged in the same industry has become a commonplace. 
American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 
184, 209. The right of free communication cannot therefore be muti- 
lated by denying it to workers, in a dispute with an employer, even 
though they are not in his employ. Communication by such employees 
of the facts of a dispute, deemed by them to be relevant to their in- 
terests, can no more be barred because of concern for the economic 
interests against which they are seeking to enlist public opinion than 
could the utterance protected in Thornhill’s Case. ‘‘Members of a 
union might, without special statutory authorization by a State, make 
known the facts of a labor dispute, for freedom of speech is guaranteed 
by the Federal Constitution.’? Senn v. Tile Layers Protective Union, 
301 U. S. 468, 478. 

Reversed. 

Mr. Justice Buack and Mr. Justice Dovewas concur in the result. 


Mr. Justice RoBERTS: 

I am unable to agree to the court’s disposition of this case. I think the 
writ should be dismissed or the judgment affirmed. 

The record presents difficult questions concerning Illinois procedure, 
as to which the parties are in disagreement, and we ought not to attempt 
to resolve them. . . 


Nore.—The novel application in the instant case of the right of freedom of speech 
under the Fourteenth Amendment is in line with other recent interpretations of the 
same principle. See Near v. Minnesota, ante, p. 964, and De Jonge v. Oregon, ante, 
p. 972. The more immediate precedent for the decision is the ease of Thornhill v. , 
Alabama, 310 U. 8. 88, 60 S. Ct. 736, 84 L. Ed. 1093 (1940), involving a statute 
forbidding loitering or picketing at the scene of a labor dispute for the purpose 
of influencing other persons not to have busiiiess dealings with the person conduct- . 
ing the business, no exception being made in reSpect to the number of persons so 
engaged or the peaceful character of their demeanor or the nature of the dispute. 
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The Court held that the statute was an unconstitutional abridgment of freedom of 
speech: 


First. The freedom of speech and of the press, which are secured by the 
First Amendment against abridgment by the United States, are among the 
fundamental personal rights and liberties which are secured to all persons by 
the Fourteenth Amendment, against abridgment by a state. 

The safeguarding of these rights to the ends that men may speak as they 
think on matters vital to them and that falsehoods may be exposed through the 
processes of education and discussion is essential to free government. Those 
who won our independence had confidence in the power of free and fearless 
reasoning and communication of ideas to discover and spread political and 
economic truth. Noxious doctrines in those fields may be refuted and their 
evil averted by the courageous exercise of the right of free discussion. Abridg- 
ment of freedom of speech and of the press, however, impairs those opportunities 
for public education that are essential to effective exercise of the power of cor- 
recting error through the processes of popular government. Compare United 
States v. Carolene Products Co., 304 U. S. 144, 152, 153, note, 82 L. Ed. 1234, 
1241, 1242, 58 S. Ct. 778. Mere legislative preference for one rather than 
another means for combating substantive evils, therefore, may well prove an 
inadequate foundation on which to rest regulations which are aimed at or in 
their operation diminish the effective exercise of rights so necessary to the main- 
tenance of democratic institutions. It is impe itive that, when the effective 
exercise of these rights is claimed to be abridge. the courts should ‘‘ weigh the 
cireumstances’” and ‘‘appraise the substantiality of the reasons advanced’’ 
in support of the challenged regulations. . . 

The freedom of speech and of the press guaranteed by the Constitution em- 
braces',at the least the liberty to discuss publicly and truthfully all matters of 
publie concern without previous restraint or fear of subsequent punishment. 
The exigencies of the colonial period and the efforts to secure freedom from 
oppressive administration developed a broadened conception of these liberties as 
adequate to supply the public need for information and education with respect 
to the significant issues of the times. 

- Freedom of discussion, if it would fulfill its historic function in this nation, 
must embrace all issues about which information is needed or appropriate to 
enable the members of society to cope with the exigencies of their period. 

In the circumstances of our times the dissemination of information conecern- 
ing the facts of a labor dispute must be regarded as within that area of free 
discussion that is guaranteed by the Constitution. 


In Carlson v. California, 310 U. S. 106, 60 S. Ct. 746, 84 L. Ed. 1104 (1940), 
the doctrine of the Thornhill case was made applicable to a statute forbidding the 
display of banners and plaeards in connection with picketing a factory or other 
place of business. 

In the Milk Wagon Drivers Union case, referred to in the A. F. of L. v. Swing 
case, ante, it was held that the issuance of an injunction in restraint of peaceful 
picketing was not an infringement of freedom of speech when the acts ‘‘are en- 
meshed with contemporaneously violent conduct which is concededly outlawed.’? 
‘‘Utterance in a context of violence,’’ said the Court, ‘‘can lose its significance as 
an appeal to reason and become part of an instrument of force.’’ 
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MEYER v. NEBRASKA. 
262 U.S. 390, 43 S. Ct. 625, 67 L. Ed. 1042 (1923). 


Error to the Supreme Court of the State of Nebraska. 

[By an act approved April 9, 1919, the Legislature of Nebraska pro- 
vided as follows: . 

‘“Section 1. No person, individually or as a teacher, shall, in any 
private, denominational, parochial or public school, teach any subject 
to any person in any language other than the English language. 

““Sec. 2. Languages, other than the English language, may be taught 
as languages only after a pupil shall have attained and successfully 
passed the eighth grade. a 
_ Plaintiff in error, Meyer, was tried and convicted in the District Court 
for Hamilton County, Nebraska, under an information which charged 
that while an instructor in Zion Parochial School he unlawfully taught 
the subject of reading in the German language to a child of ten who 
had not attained and successfully passed the eighth grade. [Ilis con- 
viction was affirmed by the Supreme Court of Nebraska, 107 Neb. 657, 
and he then sued out a writ of error. ] 


Mr. Justice McReyno.ps delivered the opinion of the court. 

The problem for our determination is whether the statute as construed 
and applied unreasonably infringes the liberty guaranteed to the plain- 
tiff in error by the Fourteenth Amendment. ‘‘No State shall 
deprive any person of life, liberty, or property, without due process of 
law.’’ aq “5 

While this Court has not attempted to define with exactness the lib- 
erty thus guaranteed, the term has received much consideration and some 
of the included things have been definitely stated. Without doubt, it de- 
notes not merely freedom from bodily restraint but also the right of the 
individual to contract, to engage in any of the common occupations of 
life; to acquire useful knowledge, to marry, establish a home and bring 
up children, to worship God according to the dictates of his own con- 
science, and generally to enjoy those privileges long recognized at com- 
mon law as essential to the orderly pursuit of happiness by free men. 

The established doctrine is that this liberty may not be interfered 
with, under the guise of protecting the public interest, by legislative 
action which is arbitrary or without reasonable relation to some purpose 
within the competency of the State to effect. Determination by the legis- 
lature of what constitutes proper exercise of police power is not final or 
conclusive but is subject to supervision by the courts. Lawton v. Steele, 
152 U. 8. 133, 137. 

The American people have always regarded education and acquisition 
of knowledge as matters of supreme importance which should be dili- 
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gently promoted. The Ordinance of 1787 declares, ‘‘ Religion, morality, 
and knowledge being necessary to good government and the happiness 
of mankind, schools and the means of education shall forever be en- 
couraged.’’ Corresponding to the right of control, it is the natural duty 
of the parent to give his children education suitable to their station in 
life; and nearly all the States, including Nebraska, enforce this obliga- 
tion by compulsory laws. 

Practically, education of the young is only possible in schools con 
ducted by especially qualified persons who devote themselves thereto. 
The calling always has been regarded as useful and honorable, essential, 
indeed, to the public welfare. Mere knowledge of the German language 
cannot reasonably be regarded as harmful. Heretofore it has been com- 
monly looked upon as helpful and desirable. Plaintiff in error taught 
this language in school as part of his occupation. His right thus to 
teach and the right of parents to engage him so to instruct their chil- 
dren, we think, are within the liberty of the Amendment. 

The challenged statute forbids the teaching in school of any subject 
except in English; also the teaching of any other language until the 
pupil has attained and successfully passed the eighth grade, which is 
not usually accomplished before the age of twelve. The Supreme Court 
of the State has held that ‘‘the so-called ancient or dead languages’’ are 
not ‘‘within the spirit or the purpose of the act.’’ Nebraska District of 
Evangelical Lutheran Synod v. McKelvie, 187 N. W. 927. Latin, Greek, 
Hebrew are not proscribed; but German, French, Spanish, Italian and 
every other alien speech are within the ban. Evidently the legislature 
has attempted materially to interfere “with the calling of modern lan- 
guage teachers, with the opportunities of pupils to acquire knowledge, 
and with the power of parents to control the eduéation of their own. 

It is said the purpose of the legislation was to promote civic develop- 
ment by inhibiting training and education of the immature in foreign 
tongues and ideals before they could learn English and acquire Ameri- 
can ideals; and ‘‘that the English language should be and become the 
mother tongue of all children reared in this State.’’ It is also affirmed 
that the foreign born population is very large, that certain communities 
commonly use foreign words, follow foreign leaders, move in a foreign 
atmosphere, and that the children are thereby hindered from becoming 
citizens of the most useful type and the public safety is imperiled. 

‘That the State may do much, go very far, indeed, in order to improve 
the equality of its citizens, physically, mentally and morally, is clear; 
but the individual has certain fundamental rights which must be re- 
spected. The protection of the Constitution extends to all, to those who 
speak other languages as well as to those born with English on the 
tongue. Perhaps it would be highly advantageous if all had ready un- 
derstanding of our ordinary speech, but this cannot be coerced by 
methods which conflict with the Constitution—a desirable end cannot 
be promoted by prohibited means. 
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The desire of the legislature to foster a homogeneous people with 
American ideals prepared readily to understand current discussions of 
civic matters is easy to appreciate. Unfortunate experiences during the 
late war and aversion toward every characteristic of truculent adver- 
saries were certainly enough to quicken that aspiration. But the means 
adopted, we think, exceed the limitations upon the power of the State 
and conflict with rights assured to plaintiff in error. The interference is 
plain enough and no adequate reason therefor in time of peace and 
domestic tranquility has been shown. . . . ne 

The judgment of the court below must be reversed and the causé re- 
manded for further proceedings not inconsistent with this opinion. 

Reversed. 


Mr. Justice Houmes and Mr. Justice SUTHERLAND dissent. 


Nore.—On the authority of Meyer v. Nebraska, 262 U. S. 390, 43 S. Ct. 625, 67 
L. Ed. 1042, similar statutes of Iowa and Ohio were declared unconstitutional in 
Bartels v. Iowa and Bohning ¥v. Ohio, 262 U. S. 404, 43 S. Ct. 628, 67 L. Ed. 1047 
(1923). The dissenting opinion of Justice Holmes in these cases appears to cover 
Meyer v. Nebraska as well. 


Mr. JusTicE HoLMEs, dissenting: 

We all agree, I take it, that it is desirable that all the citizens of the United 
States should speak a common tongue, and therefore that the end aimed at by the 
statute is 4 lawful and proper one. The only question is whether the means adopted 
deprive teachers of the liberty secured to them by the Fourteenth Amendment. It 
is with hesitation and unwillingness that I differ from my brethren with regard to 
a law like this, but I cannot bring my mind to believe that in some circumstances, 
and circumstances existing it is said in Nebraska, the statute might not be regarded 
as a reasonable or even necessary method of reaching the desired result. The 
part of the act with which we are concerned deals with the teaching of young 
children. Youth is the time when familiarity with a language is established and , 
if there are sections in the State where a child would hear only Polish or French 
or German spoken at home I am not prepared to say that it is unreasonable to 
provide that in his early years he shall hear and speak only English at sckool. But if 
it is reasonable it is not an undue restriction of the liberty either of teacher or 
scholar. No one would doubt that a teacher might be forbidden to teach many 
things, and the only criterion of his liberty under the Constitution that I can think 
of is ‘‘ whether, considering the end in view, the statute passes the bounds of reason 
and assumes the character of a merely arbitrary fiat.’? . . . I think I appreciate 
the objection to the law, but it appears to me to present a question upon which men 
reasonably might differ and therefore I am unable to say that the Constitution of 
the United States prevents the experiment being tried. . . . 


Mr. Justice SUTHERLAND concurs in this opinion. 
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PIERCE v. SOCIETY OF SISTERS 
268 U. S. 510, 45 S. Ct. 571, 69 L. Ed. 1070 (1925). 


Appeals from decrees of the District Court of the United States for 
the District of Oregon. 


Mr. Justice McReynoups delivered the opinion of the court: 

These appeals [including Pierce v. Hill Military Academy] are from 
decrees, based upon undenied allegations, which granted preliminary 
orders restraining appellants [W. M. Pierce et al.] from threatening or 
attempting to enforce [against the Society of Sisters and the Hill Mili- 
tary Academy] the Compulsory Education Act adopted November 7, 
1922, under the initiative provision of her Constitution by the voters 
of Oregon. Judicial Code, § 266. They present the same points of law; 
there are no controverted questions of fact. Rights said to be guaran- 
teed by the Federal Constitution were specially set up, and appropriate 
prayers asked for their protection. 

The challenged Act, effective September 1, 1926, requires every 
parent, guardian or other person having control or charge or custody of 
a. child between eight and sixteen years to send him ‘‘to a public school 
for the period of time a public school shall be held during the current 
year’’ in the district where the child resides; and failure so to do is de- 
clared a misdemeanor. There are exemptions—not specially important 
here—for children who are not normal, or who have completed the 
eighth grade, or who reside at considerable distances from any public 
school, or who hold special permits from the County Superintendent. 
The manifest purpose is to compel general attendance at public schools 
by normal children, between eight and sixteen, who have not completed 
the eighth grade. And without doubt enforcement of the statute would 
seriously impair, perhaps destroy, the profitable features of appellees’ 
business and greatly diminish the value of their property. 

No question is raised concerning the power of the State reasonably to 
regulate all schools, to inspect, supervise and examine them, their 
teachers and pupils; to require that all children of proper age attend 
some school, that teachers shall be of good moral character and patriotic 
disposition, that certain studies plainly essential to good citizenship 
must be taught, and that nothing be taught which is manifestly inimical 
to the public welfare. 

BS one inevitable practical result of enforcing the Act under considera- 

tion would be destruction of appellees’ primary schools, and perhaps 
all other private primary schools for normal children within the State 
of Oregon. These parties are engaged in a kind of undertaking not 
inherently harmful, but long regarded as useful and meritorious. Cer- 
tainly there is nothing in the present records to indicate that they have 
failed to discharge their obligations to patrons, students or the State. 
And there are no peculiar circumstances or present emergencies which 
demand extraordinary measures relative to primary education. 
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‘Under the doctrine of Meyer v. Nebraska, 262 U. S. 390, we think 
it entirely plain that the Act of 1922 unreasonably interferes with the 
liberty of parents and guardians to direct the upbringing and education 
of children under their control. As often heretofore pointed out, rights 
guaranteed by the Constitution may not be abridged by legislation which 
has no reasonable relation to some purpose within the competency of 
the State. The fundamental theory of liberty upon which all govern- 
ments in this Union, repose excludes any general power of the State to 
standardize its children by forcing them to accept instruction from pub- 
lie teachers only. The child is not the mere creature of the State; those 
who nurture him and direct his destiny have the right, coupled with the 
high duty, to recognize and prepare him for additional obligations. 

Appellees are corporations and therefore, it is said, they cannot claim 
for themselves the liberty which the Fourteenth Amendment guaran- 
tees. Accepted in the proper sense, this is true. Northwestern Life 
Ins. Co. v. Riggs, 203 U. S..243; Western Turf Association v. Greenberg, 
204 U. 8. 359, 363. But they have business and property for which they 
claim protection. These are threatened with destruction through the 
unwarranted compulsion which appellants are exercising over present 
and prospective patrons of their schools. And this court has gone very 
far to protect against loss threatened by such action . 

These suits were not premature. The injury to appellees was present 
and very real, not a mere possibility in the remote future. If no relief 
had been possible prior to the effective date of the Act, the injury would 
have become irreparable. Prevention of impending injury by unlawful 
action is a well recognized function of courts of equity. 

The decrees below are 

Affirmed. 


Note.—In Mutual Film Corp. v. Industrial Commission of Ohio, 236 U. S. 230, 
35.8. Ct. 387, 59 L. Ed. 552 (1915) involving a statute of the State of Ohio creating, 
under the authority of the Industrial Commission, a board of censors of motion 
picture films, the court held that the provision that the films exhibited should be 
of a ‘‘moral, educational, or amusing and harmless character’’ did not violate the 
freedom of speech and of publication guaranteed by the Ohio constitution. 


MINERSVILLE SCHOOL DISTRICT v. GOBITIS. 
310 U. S. 586, 60 S. Ct. 1010, 84 L. Ed. 1375 (1940). 


On Writ of Certiorari to the United States Cirenit Court of Appeals 
for the Third Circuit. 


Mr. Justice FRANKFURTER delivered the opinion of the court. 

A grave responsibility confronts this Court whenever in course 
of litigation it must reconcile the conflicting claims of liberty 
and authority. But when the liberty invoked is liberty of con- 
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science, and the authority is authority to safeguard the nation’s fellow- 
ship, judicial conscience is put to its severest test. Of such a nature 
is the present controversy. 

Lillian Gobitis, aged twelve, and her brother William, aged ten, were 
expelled from the public schools of Minersville, Pennsylvania, for re- 
fusing to salute the national flag as part ofa daily school exercise. 
The local Board of Education required both teachers and pupils to par- 
ticipate in this ceremony. The ceremony is a familiar one. The right 
hand is placed on the breast and the following pledge recited in unison: 
‘‘T pledge allegiance to my flag, and to the Republie for which it stands; 
one nation indivisible, with liberty and justice for all.’” While the words 
are spoken, teachers and pupils extend their right hands in salute to the 
flag. The Gobitis family are affiliated with ‘‘Jehovah’s Witnesses,’’ for 
whom the Bible as the Word of God is the supreme authority. The chil- 
dren had been brought up conscientiously to believe that such a 
gesture of respect for the flag was forbidden by command of scrip- 
ture.} 

The Gobitis children were of \an age for which Pennsylvania 
makes school attendance compulsory. Thus they were denied a free 
education, and their parents had to put them into private schools. 
To be relieved of the financial burden thereby entailed, their father, 
on behalf of the children and in his own behalf, brought this suit. 
He sought to enjoin the authorities from continuing to exact par- 
ticipation in the flag-salute ceremony as a condition of his children’s 
attendance at the Minersville school. After trial of the issues, 
Judge Maris gave relief in the District Court on the basis. of a 
thoughtful opinion, 21 F. Supp. 581; his decree was affirmed by 
the Cireuit Court of Appeals, 108 F. (2d) 683. Since this decision 
ran counter to several per curiam dispositions of this Court, we 
granted certiorart to give the matter full reconsideration. 309 
U.S. 645. By their able submissions, the Committee on the Bill of 
Rights of the American Bar Association and the American Civil 
Liberties Union, as friends of the Court, have helped us to our 
conclusion. 

We must decide whether the requirement of participation in 
such a ceremony, exacted from a child who refuses upon sincere re- 
ligious grounds, infringes without due process of law the liberty 
guaranteed by the Fourteenth Amendment. 


1 Reliance is especially placed on the following verses from Chapter 20 of 
Exodus: 
‘*3 Thou shalt have no other gods before me. 
4 Thou shalt not make unto thee any graven image, or any 
likeness of any thing that is in heaven above, or that is in the 
earth beneath, or that is in the water under the earth: 
5 Thou shalt not bow down thyself to them, nor serve 
then’. 's,-s0 4 
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Centuries of strife over the erection of particular dogmas as ex- 
clusive or all-comprehending faiths led to the inclusion of a guar- 
antee for religious freedom in the Bill of Rights. The First Amend- 
ment, and the Fourteenth through its absorption of the First, sought 
to guard against repetition of those bitter religious struggles by 
prohibiting the establishment of a state religion and by securing 
to every sect the free exercise of its faith. So pervasive is the ac- 
ceptance of this precious right that its scope is brought into question, 
as here, only when the conscience of individuals collides with the felt 
necessities of society. 

Certainly the affirmative pursuit of one’s convictions about the ul- 
timate mystery of the universe and man’s relation to it is placed be- 
yond the reach of law. Government may not interfere with organized 
or individual expression of belief or disbelief. Propagation of belief— 
or even of disbelief in the supernatural—is protected, whether in church 
or chapel, mosque or synagogue, tabernacle or meeting-house. Likewise 
‘the Constitution assures generous immunity to the individual from im- 
position of penalties for offending, in the course of his own religious 
activities, the religious views of others, be they a minority or those who 
are dominant in government. Cantwell v. Connecticut, decided this 
Term, May 20, 1940. 

But the manifold character of man’s relations may bring his con- 
ception of religious duty into conflict with the secular interests of his 
fellow-men. When does the constitutional guarantee compel exemption 
from doing what society thinks necessary for the promotion of some 
great common end, or from a penalty for conduct which appears dan- 
gerous to the general good? To state the problem is to recali the truth 
that no single principle can answer all of life’s complexities. The right 
to freedom of religious belief, however dissident and however obnoxious 
to the cherished beliefs of others—even of a majority—is itself the 
denial of an absolute. But to affirm that the freedom to follow con- 
science has itself no limits in the life of a’society would deny that very 
plurality of principles which, as a matter of history, underlies protection 
of religious toleration. Compare Mr. Justice Holmes in Hudson Water 
Co. v. McCarter, 209 U. S. 349, 355. Our present task then, as so often 
the case with courts, is to reconcile two rights in order to prevent either 
from destroying the other. But, because in safeguarding conscience we 
are dealing with interests so subtle and so dear, every possible leeway 
should be given to the claims of religious faith. 

In the judicial enforcement of religious freedom we are concerned 
with a historic concept. See Mr. Justice Cardozo in Hamilton v. 
Regents, 293 U. S. at 265. The religious liberty which the Constitution 
protects has never excluded legislation of general scope not directed 
against doctrinal loyalties of particular sects. Judicial nullification of 
legislation cannot be justified by attributing to the framers of the Bill 
of Rights views for which there is no historic warrant. Conscientious 
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seruples have not, in the course of the long struggle for religious tolera- 
tion, relieved the individual from obedience to a general law not aimed 
at the promotion or restriction of religious beliefs... The mete possession 
of religious convictions which contradict the relevant concerns of a po- 
litical society does not relieve the citizen from the discharge of political 
responsibilities. The necessity for this adjustment has again and again 
been recognized. In a number of situations the exertion of political 
authority has been sustained, while basic considerations of religious 
freedom have been left inviolate. Reynolds v. United States, 98 U. S. 
145; Davis v. Beason, 1383 U. S. 333; Selective Draft Law Cases, 245 
U. S. 366; Hamilton v. Regents, 293 U. S. 245. In all these cases the 
general laws in question, upheld in their application to those who re- 
fused obedience from religious conviction, were manifestations of spe- 
cific powers of government deemed by the legislature essential to secure 
and maintain that orderly, tranquil, and free society without which 
religious toleration itself is unattainable. Nor does the freedom of 
speech assured by Due Process move in a more absolute circle of im- 
munity than that enjoyed by religious freedom. Even if it were 
assumed that freedom of speech goes beyond the historic concept of 
full opportunity to utter and to disseminate views, however heretical 
or offensive to dominant opinion, and includes freedom from con- 
veying what may be deemed an implied but rejected affirmation, the 
question remains whether school children, like the Gobitis children, 
must be excused from conduct required of all the other children in 
the promotion of national cohesion. We are dealing with an interest 
inferior to none in the hierarchy of legal values. National unity is 
the basis of national security. To deny the legislature the right t8 
select appropriate means for its attainment presents a totally different 
order of problem from that of the propriety of subordinating the pos- 
sible ugliness of littered streets to the free expression of opinion through 
distribution of, handbills. Compare Schneider v. State, 308 U. S. 147. 
Situations like the present are phases of the profoundest problem 
confronting a democracy—the problem which Lincoln east in memo- 
rable dilemma: ‘‘Must a government of necessity be too strong for 
the liberties of its people, or too weak to maintain its own existence ?”’ 
No mere textual reading or logical talisman ean solve the dilemma. And 
when the issue demands judicial determination, it is not the personal 
notion of judges of what wise adjustment requires which must prevail. 
Unlike the instances we have cited, the case before us is not con- 


1Compare II Writings of Thomas Jefferson (Ford ed.) p. 102; 3 Letters and 
Other Writings of James Madison, pp. 274, 307-308; 1 Rhode Island Records, 
pp. 378-80; 2 Id. pp. 5-6; Wiencr, Roger Williams’ Contribution to Modern 
Thought, 28 Rhode Island Historical Society Collections, No.1; Ernst, The Political 
Thought of Roger Williams, chap. VII; W. K. Jordan, The Development of Re- 
ligious Toleration in England, passim. See Commonwealth vy. Herr, 229 Pa, 132. 
{[Court’s footnote. ] 
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cerned with an exertion of legislative power for the promotion of some 
specific need or interest of secular society—the protection of the family, 
the promotion of health, the common defense, the raising of public 
revenues to defray the cost of government. But all these specifie ac- 
tivities of government presuppose the existence of an organized political 
society. The ultimate foundation of a free society is the binding tie 
of cohesive sentiment. Such a sentiment is fostered by all those agencies 
of the mind and spirit which may serve to gather up the traditions of 
a people, transmit them from generation to generation, and thereby ere- 
ate that continuity of a treasured common life which constitutes a civili- 
zation. ‘‘We live by symbols.’’ The flag is the symbol of our national 
unity, transcending all internal differences, however large, within the 
framework of the Constitution. This Court has had occasion to say 
that “*. . . the flag is the symbol of the Nation’s power, the emblem 
of freedom in its truest, best sense . . . it signifies government 
resting on the consent of the governed ; liberty regulated by law; the 
protection of the weak against the strong; security against the exercise 
of arbitrary power; and absolute safety for free institutions against 
foreign aggression.’’ Ilalter v. Nebraska, 205 U. 8. 34, 43. And see 
United States v. Gettysburg Elee. Co., 160 U. S. 668. 

The case before us must be viewed as though the legislature of Penn- 
sylvania had itself formally directed the flag-salute for the children 
of Minersville; had made no exemption for children whose parents 
were possessed of conscientious seruples like those of the Gobitis family ; 
and had indicated its belief in the desirable ends to be secured by hav- 
ing its public school children share a common experience at those periods 
of development when their minds are supposedly receptive to its as- 
similation, by an exercise appropriate in time and place and setting, 
and one designed to evoke in them appreciation of the nation’s hopes 
and dreams, its sufferings and sacrifices. The precise issue, then, for 
us to decide is whether the legislatures of the various states and the 
authorities in a thousand counties and school distriets of this country 
are barred from determining the appropriateness .of various. means 
to evoke that unifying sentiment without which there can ultimately be 
no liberties, civil or religious. To stigmatize legislative judgment in 
providing for this universal gesture of respect for the symbol of 
our national life in the setting of the common school as a lawless inroad 
on that freedom of conscience which the Constitution protects, would 
amount to no less than the pronouncement of pedagogical and psy- 
chological dogma in a field where courts possess no marked and eer- 
tainly no controlling competence. The influenees which help toward 
a common feeling for the common country are manifold. . Some may 
seem harsh and others no doubt are foolish. Surely, however, the end 
is legitimate. And the effective means for its attainment are still so 
uncertain and so unauthenticated by science as to preclude us from 
putting the widely prevalent belief in flag-saluting beyond the pale 
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of legislative power. It mocks reason and denies our whole history to 
find in the allowance of a requirement to salute our flag on fitting oc- 
casions the seeds of sanction for obeisance to a leader. 

The wisdom of training children in patriotic impulses by those com- 
pulsions which necessarily pervade so much of the educational process 
is not for our independent judgment. Even were we convinced of the 
folly of such a measure, such belief would be no proof of its uncon- 
stitutionality. For ourselves, we might be tempted to say that the 
deepest patriotism is best engendered by giving unfettered scope to the 
most crochety beliefs. Perhaps it is best; even from the standpoint of 
those interests which ordinances like the one under review seek to pro- 
mote, to give to the least popular sect leave from conformities like those 
here in issue. But the courtroom is not the arena for debating issues 
of educational policy. It is not our province to choose among competing 
considerations in the subtle process of securing effective loyalty to the 
traditional ideals of democracy, while respecting at the same time in- 
dividual idiosyncracies among a people so diversified in racial origins 
and religious allegiances. So to hold would in effect make us the school 
board for the country. That authority has not been given to this 
Court, nor should we assume it. 

We are dealing here with the formative period in the development 

-of citizenship. Great diversity of psychological and ethical opinion 
exists among us concerning the best way to train children for their 
place in society. Because of these differences and because of reluct- 
ance to permit a single, iron-cast system of education to be imposed 
upon a nation compounded of so many strains, we have held that, even 
though public education is one of our most cherished democratic in- 
stitutions, the Bill of Rights bars a state from compelling all children 
to attend the public schools. Pierce v. Society of Sisters, 268 U. S. 
510. But it is a very different thing for this Court to exercise censor- 
ship over the conviction of legislatures that a particular program or ex- 
ercise will best promote in the minds of children who attend the common 
schools an attachment to the institutions of their country. 

What the school authorities are really asserting is the right to 
awaken in the child’s mind considerations as to the significance of the 
flag contrary to those implanted by the parent. In such an attempt 
the state is normally at a disadvantage in competing with the parent’s 
authority, so long—and this is the vital aspect of religious toleration— 
as parents are unmolested in their right to counteract by their own per- 
suasiveness the wisdom and rightness of those loyalties which the state’s 
educational system is seeking to promote.. Except where the transgres- 
sion of constitutional liberty is too plain for argument, personal free- 
dom is best maintained—so long as the remedial channels of the demo- 
eratic process remain open and unobstructed—when it is ingrained in 
a people’s habits and not enforced against popular policy by the coer- 
cion of adjudicated law. That the flag-salute is an allowable portion 
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of a school program for those who do not invoke conscientious scruples 
is surely not debatable. But for us to insist that, though the ceremony 
may be required, exceptional immunity must be given to dissidents, is 
to maintain that there is no basis for a legislative judgment that such 
an exemption might introduce elements of difficulty into the school 
discipline, might cast doubts in the minds of the other children which 
would themselves weaken the effect of the exercise. 

The preciousness of the family relation, the authority and independ- 
ence which give dignity to parenthood, indeed the enjoyment of all 
freedom, presuppose the kind of ordered society which is summarized 
by our flag. A society which is dedicated to the preservation of these 
ultimate values of civilization may in self-protection utilize the educa- 
tional process for inculcating those almost unconscious feelings which 
bind men together in a comprehending loyalty, whatever may be their 
lesser differences and difficulties. That is to say, the process may be 
utilized so long as men’s right to believe as they please, to win others 
to their way of belief, and their right to assemble in their chosen places 
of worship for the devotional ceremonies of their faith, are all fully 
respected. 

Judicial review, itself a limitation on popular government, is a 
fundamental part of our constitutional scheme. But to the legislature 
no less than to courts is committed the guardianship of deeply-cherished 
liberties. See Missouri, K. & T. R. Co. v. May, 194 U. S. 267, 270. 
Where all the effective means of inducing political changes are left 
free from interference, education in the abandonment of foolish legis- 
lation is itself a training in liberty. To fight out the wise use of legis- 
lative authority in the forum of public opinion and before legislative 
assemblies rather than to transfer such a contest to the judicial arena, 
serves to vindicate the self-confidence of a free people. 

Reversed. 


Mr. Justice McRZyNoLps concurs in the result. 


Me. Justice STonez, dissenting: 

I think the judgment below should be affirmed. 

Two youths, now fifteen and sixteen years of age, are by the judg- 
ment of this Court held liable to expulsion from the public schools 
and to denial of all publicly supported educational privileges because 
of their refusal to yield to the compulsion of a law which commands 
their participation in a school ceremony contrary to their religious 
convictions. They and their father are citizens and have not exhibited 
by any action or statement of opinion, any disloyalty to the Govern- 
ment of the United States. They are ready and willing to obey all 
its laws which do not conflict with what they sincerely believe to be the 
higher commandments of God. It is not doubted that these convictions 
are religious, that they are genuine, or that the refusal to yield to 
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the compulsion of the law is in good faith and with all sincerity. It 
would be a denial of their faith as well as the teachings of most religions 
to say that children of their age could not have religious convictions. 

The law which is thus sustained is unique in the history of Anglo- 
American legislation. It does more than suppress freedom of speech 
and more than prohibit the free exercise of religion, which concededly 
are forbidden by the First Amendment and are violations of the liberty 
guaranteed by. the Fourteenth. For by this law the state seeks to 
coerce these children to express a sentiment which, as they interpret it, 
they do not entertain, and which violates their deepest religious con- 
victions. It is not denied that such compulsion is a prohibited infringe- 
ment of personal liberty, freedom of speech and religion, guaranteed 
by the Bill of Rights, except in so far as it may be justified and sup- 
ported as a proper exercise of the state’s power over public education. 
Since the state, in competition with parents, may through teaching in 
the public schools indoctrinate the minds of the young, it is said that 
in aid of its undertaking to inspire loyalty and devotion to constituted 
authority and the-fiag which symbolizes it, it may coerce the pupil 
to make affirmation contrary to his belief and in violation of his re- 
ligious faith. And, finally, it is said that since the Minersville School 
Board and others are of the opinion that the country will be better 
served by conformity than by the observance of religious liberty which 
the Constitution prescribes, the courts are not free to pass judgment on 
the Board’s choice. 

Concededly the constitutional guaranties of personal liberty are not 
always absolutes. Government has a right to survive and powers con- 
ferred upon it are not necessarily set at naught by the express pro- 
hibitions of the Bill of Rights. It may make war and raise armies. 
To that end it may compel citizens to give military service, Selective 
Draft Law Cases, 245 U. S. 366, and subject them to military training 
despite their religious objections. Hamilton v. Regents, 293 U. S. 245. 
It may suppress religious practices dangerous to morals, and presumably 
those also which are inimical to public safety, health and good order. 
Davis v. Beason, 133 U. 8. 333. But it is a long step, and one which I 
am unable to take, to the position that government may, as a supposed 
educational measure and as a means of disciplining the young, compel 
public affirmations which violate their religious conscience. 

The very fact that we have constitutional guaranties of civil lib- 
erties and the specificity of their command where freedom of speech 
and of religion are concerned require some accommodation of the 
powers which government normally exercises, when no question of 
civil liberty is involved, to the constitutional demand that those lib- 
erties be protected against the action of government itself. The state 
concededly has power to require and control the education of its. citi- 
zens, but it cannot by a general law compelling attendance at public 
schools preclude attendance at a private school adequate in its in- 
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struction, where the parent seeks to secure for the child the benefits of 
religious instruction not provided by the public school. Pierce v. 
Society of Sisters, 268 U. S. 510. And only recently we have held that 
the state’s authority to control its public streets by generally applicable 
regulations is not an absolute to which free speech must yield, and can- 
not be made the medium of its suppression, Hague v. Committee of 
Industrial Organization, 307 U. S. 496, 514, et seg., any more than can 
its authority to penalize littering of the streets by a general law be used 
to suppress the distribution of handbills as a means of communicating 
ideas to their recipients. Schneider v. State, 308 U. S. 147. 

In these cases it was pointed out that where there are competing 
demands of the interests of government and of liberty under the Con- 
stitution, and where the performance of governmental functions is 
brought into, conflict with specific constitutional restrictions, there must, 
when that is possible, be reasonable accommodation between them so as 
to preserve the essentials of both and that it is the function of courts 
to determine whether such accommodation is: reasonably possible. In 
the cases just mentioned the Court was of opinion that there were ways 
enough to‘secure the legitimate state end without infringing the asserted 
immunity, or that the inconvenience caused by the inability to secure 
that end satisfactorily through other means, did not outweigh freedom 
of speech or religion. So here, even if we believe that such compulsions 
will contribute to national unity, there are other ways to teach loyalty 
and patriotism which are the sources of national unity, than by com- 
pelling the pupil to affirm that which he does not believe and by com- 
manding a form of affirmance which violates his religious convictions. 
Without recourse to such compulsion the state is free to compel at- 
tendance at school and require teaching by instruction and study of 
all in our history and in the structure and organization of our govern- 
ment, including the guaranties of civil liberty which tend to inspire 
patriotism and love of country. I cannot say that government here 
is deprived of any interest or function which it is entitled to main- 
tain at the expense of the protection of civil liberties by requiring 
it to resort to the alternatives which do not coerce an affirmation of 
belief. 

The guaranties of civil liberty are but guaranties of freedom of the 
human mind and spirit and of reasonable freedom and opportunity 
to express them. They presuppose the right of the individual to hold 
such opinions as he will and to give them reasonably free expression, 
and his freedom, and that of the state as well, to teach and persuade 
others by the communication of ideas. The very essence of the liberty 
which they guaranty is-the freedom of the individual from compulsion 
as to what he shall-think and what he shall say, at least where the 
compulsion is to bear false witness to his religion. If these guaranties 
are to have any meaning they must, I think, be deemed to withhold 
from the state any authority to compel belief or the expression of it 


992 Casrs on ConstituTionaL Law 


where that expression violates religious convictions, whatever may be 
the legislative view of the desirability of such compulsion. 

History teaches us that there have been but few infringements of 
personal liberty by the state which have not been justified,.as they 
are here, in the name of righteousness and the public good, and few 
which have not been directed, as they are now, at politically helpless 
minorities. The framers were not unaware that under the system 
which they created most governmental curtailments of personal liberty 
would have the support of a legislative judgment that the public in- 
terest would be better served by its curtailment than by its constitu- 
tional protection. I cannot conceive that in prescribing, as limitations 
upon the powers of government, the freedom of the mind and spirit 
secured by the explicit guaranties of freedom of speech and religion, 
they intended or rightly could have left any latitude for a legislative 
judgment that the compulsory expression of belief which violates re- 
ligious convictions would better serve the public interest than their pro- 
tection. The Constitution may well elicit expressions of loyalty to it 
and to the government which it created, but it does not command such 
expressions or otherwise give any indication that compulsory expres- 
sions of loyalty play any such part in our scheme of government as. to 
override the constitutional protection of freedom of speech and religion. 
And while such expressions of loyalty, when voluntarily given, may pro- 
mote national unity, it is quite another matter to say that their com- 
pulsory expression by children in violation of their own and their 
parents’ religious convictions can be regarded as playing so important 
a part in our national unity as to leave school boards free to exact 
it despite the constitutional guarantee of freedom of religion. The 
very terms of the Bill of Rights preclude, it seems to me, any recon- 
ciliation of such compulsions with the constitutional guaranties by a 
legislative declaration that they are more important to the public wel- 
fare than the Bill of Rights. 

But even if this view be rejected and it is considered that there is 
some scope for the determination by legislatures whether the citizen 
shall be compelled to give public expression of such sentiments con- 
trary to his religion, I am not persuaded that we should refrain from 
passing upon the’ legislative judgment ‘‘as long as the remedial chan- 
nels of the democratic process remain open and unobstructed.’’ This 
seems to me no more than the surrender of the constitutional protec- 
tion of the liberty of small minorities to the popular will. We have 
previously pointed to the importance of a searching judicial inquiry 
into the legislative judgment in situations where prejudice against dis- 
crete and insular minorities may tend to curtail the operation of those 
political processes ordinarily to be relied on to protect minorities. See 
United States v. Carolene Products Co., 304 U. S. 144, 152, note 4. 
And until now we have not hesitated similarly to scrutinize legislation 
restricting the civil liberty of racial and religious minorities although no 
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political process was affected. Meyer v. Nebraska, 262 U.S. 390; Pierce 
v. Society of Sisters, supra; Farrington v. Tokushige, 273 U. S. 284. 
Here we have such a small minority entertaining in good faith a re- 
ligious belief, which is such a departure from the usual course of 
human conduct, that most persons are Uisposed to regard it with little 
toleration or concern. In such circumstances careful scrutiny of legis- 
lative efforts to secure conformity of belief and opinion by a com- 
pulsory affirmation of the desired belief, is especially needful if civil 
rights are to receive any protection. “Tested by this standard, I am 
not prepared to say that the right of this small and helpless minority, 
including children having a strong religious conviction, whether they 
understand its nature or not, to refrain from an expression obnoxious to 
their religion, is to be overborne by the interest of the state in main- 
taining discipline in the schools. 

The Constitution expresses more than the conviction of the people 
that democratic processes must be preserved at all costs. It is also 
an expression of faith and a command that freedom of mind and 
spirit must be preserved, which government must obey,. if it is to adhere 
to that justice and moderation without which no free government 
ean exist. For this reason it would seem that legislation which operates 
to repress the religious freedom of small minorities, which is admittedly 
within the scope of the protection of the Bill of Rights, must at least 
be subject to the same judicial scrutiny as legislation which we have 
recently held to infringe the constitutional liberty of religious and racial 
minorities. 

With such scrutiny I cannot say that the inconveniences which may 
attend some sensible adjustment of school discipline in order that the 
religious convictions of these children may be spared, presents a prob- 
lem so momentous or pressing as to outweigh the freedom from compul- 
sory violation of religious faith which has been thought worthy of con- 
stitutional protection. 


Nortse.—Cantwell y. Connecticut, 310 U. S. 296, 60 S. Ct. 900, 84 L. Ed. 1213 
(1940), referred to by the Court in the instant case, involved a law of Connecticut 
dealing with the solicitation of funds for religious causes and authorizing an official 
to determine whether the cause was a religious one and to refuse a permit if it was 
not. Cantwell and his two sons, being members of the group known as ‘‘Jehovah’s 
Witnesses,’’ were indicted for violation of the statute and were also charged with 
the common law offense of inciting a breach of the peace. They claimed that the 
requirement of obtaining a certificate amounted to ‘‘a prior restraint on the exer- 
cise of their religion within the meaning of the Constitution.’’ The Court held that 
the authority given to the official to withhold his approval if he found that the cause 
was not a religious one involved the ‘‘appraisal of facts, the exercise of judgment, 
and, the formation of an opinion.’’ ‘‘Such a censorship of religion as the means 
of determining its right to survive,’’ said the Court, ‘tig a denial of liberty pro- 
tected by the First Amendment and included in the liberty which is within the 
protection of the Fourteenth.’’ While appeal might be taken to the courts from 
the decision of the official, ‘‘the availability of a judicial remedy for abuses in 
the system of licensing still leaves that system one of previous restraint which, in 
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the ficld of free speech and press, we have held inadmissible.’’? On point of the 
alleged breach of the peace, the Court held that the mere fact of playing a phono- 
graph reeord on the public strects attacking the religious views of persons living on 
that street but not actually leading to violence ‘‘raised no such clear and present 
menaee to public peace and order’? as to render Cantwell liable to conviction. \ 

To be contrasted with this decision is the ease of Cox vy. State of New Hampshire, 
312 U. S. 569, 61 S. Ct. 752, 85 L. Ed. 1049 (1941), involving the conviction of Cox 
and other ‘‘Jchovah’s Witnesses’? in the municipal court of Manchester for viola- 
tion of a state statute prohibiting a ‘‘parade or proeession’’ upon a public street 
without a special license. The Court, upholding the statute, dismissed the argument 
as to freedom of worship as being ‘‘beside the point.’’ 


Civil liberties, as guaranteed by the Constitution, imply the existence of an 
organized socicty maintaining public order without which liberty itself would 
be lost in the excesses of unrestrained abuses. The authority of a municipality 
to impose regulations in order to assure the safety and convenience of the people 
in the use of public highways has never been regarded as inconsistent with 
civil liberties but rather as one of the means of safeguarding the good order 
upon which they ultimately depend. 33 


Compare, in respeet to the right of assembly for the purpose of disseminating 
views, Hague v. Committee for Industrial Organization, ante, p. 975. 

In Hamilton y. Regents of the University of California, 293 U. S. 245, 55 S. Ct. 
197, 79 lL. Ed. 343 (1934), Hamilton and other students were refused admission to 
the University on the ground that they declined to take military training, which 
was compulsory. The Supreme Court of California refused a mandate to compel 
their readmission, and this decision was upheld by the Supreme Court of the United 
States, Justice Butler quoting from the state court the ‘‘astonishing statement’’ of 
the petitioner that it was ‘‘a fixed principle of our Constitution, zealously guarded by 
our laws, that a citizen eannot be foreed and need not bear.arms in a war if he has 
conscientious religious scruples against doing so. . . . Of course, there is no such 
principle of the Constitution, fixed or otherwise. The conscientious objector is re- 
lieved from the obligation to bear arms . . . because, and only because, it has 
accorded with the policy of Congress thus to relieve him.’’ 


d. ZONING LAWS 


EUCLID v. AMBLER REALTY CoO. 
272 U. S. 365, 47 8. Ct. 114, 71 L. Kd. 303 (1926). 


Appeal from the District Court of the United States for the Northern 
District of Ohio. 


Mr. Justice SUTHERLAND delivered the opinion of the court. 

The village of Euclid is an Ohio municipal corporation. : It adjoins 
and practically is a suburb of the city of Cleveland. Its estimated pop- 
ulation is between 5,000 and 10,000, and its area from 12 to 14 square 
miles, the greater part of which is farm lands or unimproved acreage. 
. . . East and west it is traversed by three principal highways: 
Euclid avenue, through the southerly border, St. Clair avenue, through 


. 
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the central portion, and Lake Shore boulevard, through the northerly 
border, in close proximity to the shore of Lake Erie. . . . 

Appellee [Ambler Realty Co.] is the owner of a tract of land con- 
taining 68 acres, situated in the westerly end of the village, abutting on 
Euclid avenue to the south and the. Nickel Plate Railroad to the north. 
Adjoining this tract, both on the east and on the west, there have been 
laid out restricted residential plats upon which residences have been 
erected. 

On November 13, 1922, an ordinance was adopted by the village coun- 
cil, establishing a comprehensive zoning plan for regulating and re- 
stricting the location of trades, industries, apartment houses, two-family 
houses, single family houses, etc., the lot area to be built upon, the size 
and height of buildings, ete. 

The ordinance is assailed on the grounds that it is in derogation of 
section 1 of the Fourteenth Amendment to the federal Constitution in 
that it deprives appellee of liberty and property without due process 
of law and denies it the equal protection of the law, and that it offends 
against certain provisions of the Constitution of the state of Ohio. The 
prayer of the bill is for an injunction restraining the enforcement of 
the ordinance and all attempts to impose or maintain as the appellee’s 
~ property any of the restrictions, limitations or conditions. The court 
below held the ordinance to be unconstitutional and void, and enjoined 
its enforcement, 297 F. 307. 

Before proceeding to a consideration of the case, it is necessary to de- 
termine the scope of the inquiry. The bill alleges that the tract of land 
in question is vacant and has been held for years for the purpose of sell- 
ing and developing it for industrial uses, for which it is especially 
adapted, being immediately in the path of progressive industrial develop- 
ment; that for such uses it has a market value of about $10,000 per acre, 
but if the use. be limited to residential purposes the market value is not 
in excess of $2,500 per acre; that the first 200 feet of the parcel back 
from Euclid avenue, if unrestricted in respect of use, has a value of $150 
per front foot, but if limited to residential uses, and ordinary mercantile 
business be excluded therefrom, its value is not in excess of $50 per front 
foot. 

Building zone laws are of modern origin. They began in this country 
about 25 years ago. Until recent years, urban life was comparatively 
simple; but, with the great increase and concentration of population, 
problems have developed, and constantly are developing, which require, 
and will continue to require, additional restrictions in respect of the 
use and occupation of private lands in urban communities. Regulations, 
the wisdom, necessity, and validity of which, as applied to existing con- 
ditions, are so apparent that they are now uniformly sustained, a century 
ago, or even a half century ago, ‘probably would have been rejected as 
arbitrary and oppressive. Such regulations are sustained, under the 
complex conditions of our day, for reasons analogous to those which 
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justify traffic regulations, which, before the advent of automobile and 
rapid transit street railways, would have been condemned as fatally ar- 
bitrary and unreasonable. And in this there is no inconsistency, for, 
while the meaning of constitutional guaranties never varies, the scope 
of their application must expand or. contract to meet the new and dif- 
ferent conditions which are constantly coming within the field of their 
operation. In a changing world it is impossible that it should be other- 
wise. But although a degree of elasticity is thus imparted, not to the 
meaning, but to the application of constitutional principles, statutes and 
ordinances, which, after giving due weight to the new conditions, are 
found clearly not to conform to the Constitution, of course, must fall. 

The ordinance now under review, and all similar laws and regulations, 
must find their justification in some aspect of the police power, asserted 
for the public welfare. The line which in this field separates the legiti- 
mate from the illegitimate assumption of power is not capable of precise 
delimitation. It varies with circumstances and conditions. A regula- 
tory zoning ordinance, which would be clearly valid as applied to the 
great cities, might be clearly invalid as applied to rural communities. 
In solving doubts, the maxim ‘“‘sic utere tuo ut alienum non laedas,”’ 
which lies at the foundation of so much of the common law of nuisances, 
ordinarily will furnish a fairly helpful clew. And the law of nuisances, 
likewise, may be consulted, not for the purpose of controlling, but for 
the helpful aid of its analogies in the process of ascertaining the scope 
of, the power. . . . A nuisance may be merely a right thing in the 
wrong place, like a pig in the parlor instead of the barnyard. If the 
validity of the legislative classification for zoning purposes be fairly 
debatable, the legislative judgment must be allowed to control. Radice 
v. New York, 264 U. S. 292, 294, 44 §. Ct. 325, 68 L. Ed. 690. 

There is no serious difference of opinion in respect of the validity of 
laws and regulations fixing the height of buildings within reasonable 
limits, the character of materials and methods of construction, and the 
adjoining area, which must be left open, in order to minimize the danger 
of fire or collapse, the evils of overcrowding and the like, and excluding: 
from residential sections offensive trades, industries and structures likely 
to create nuisances. : 

Here, however, the exclusion is in general terms of all industrial estab- 
lishments, and it may thereby happen that not only offensive or dan- 
gerous industries will be excluded, but those which are neither offensive 
nor dangerous will share the same fate. But this is no more than hap- 
pens in respect of many practice-forbidding laws which this court has 
upheld, although drawn in general terms so as to include individual eases 
that may turn out to be innocuous in themselves. . . . The inclusion 
of a reasonable margin, to insure effective enforcement, will not put 
upon a law, otherwise valid, the stamp of invalidity. Such laws may also 
find their justification in the fact that, in some fields, the bad fades into 
the good by such insensikle degrees that the two are not capable of be- 


Restrictions: Dur Process or Law 997 


ing readily distinguished and separated in terms of legislation. In the 
_ light of these considerations, we are not prepared to say that the end in 
view was not sufficient to justify the general rule of the ordinance, al- 
though some industries of an innocent character might fall within the 
proscribed class. It cannot be said that the ordinance in this respect 
““passes the bounds of reason and assumes the character of a merely 
arbitrary fiat.’’ 

The serious question in the case arises over the provisions of 
the ordinance excluding from residential districts apartment houses, 
business houses, retail stores and shops, and other like establishments. 
This question involves the validity of what is really the crux of the more 
recent zoning legislation, namely, the creation and maintenance of resi- 
dential districts, from which business and trade of every sort, including 
hotels and apartment houses, are excluded. Upon that question this court 
has not thus far spoken. The degisions of the state courts are numerous 
and conflicting; but those which broadly sustain the power greatly out- 
number those which deny it altogether or narrowly limit it, and it is 
very apparent that there is a constantly increasing tendency in the di- 
rection of the broader view. We shall not attempt to review these deci- 
sions at. length, but content ourselves with citing a few as illustrative of 
ellsceas: cats 

As evidence of the decided trend toward the broader view, it is signifi- 
cant that in some instances the state courts in later decisions have re- 
versed their former decisions holding the other way. : 

The decisions enumerated in the first group cited above agree that the 
exclusion of Buildings devoted to business, trade, ete., from residential 
districts, bears a rational relation to the health and safety of the com- 
munity. Some of the grounds for this conclusion are promotion of the 
nealth and security from injury of children and others by separating 
dwelling houses from territory devoted to trade and industry; suppres- 
sion and prevention of disorder; facilitating the extinguishment of fires, 
and the enforcement of street traffic regulations and other general wel- 
fare ordinances; aiding the health and safety of the community, by ex- 
eluding from residential areas the confusion and danger of fire, 
contagion, and disorder, which in greater or less degree attach to the 
location of stores, shops, and factories. Another ground is that the 
construction and répair of streets may be rendered easier and less ex- 
pensive, by confining the greater part of the heavy traffic to the streets 
where business is carried on. : 

The matter of zoning has received much attention at the hands of 
commissions and experts, and the results of their investigations have 
been set forth in comprehensive reports. These reports, which bear 
every evidence of painstaking consideration, concur in the view that the 
segregation of residential, business and industrial buildings will make 
it easier to provide fire apparatus suitable for the character and in- 
tensity of the development in each section; that it will increase the 
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safety and security of home life, greatly tend to prevent street accidents, 
especially to children, by reducing the traffic and resulting confusion in 
residential sections, decrease noise and other conditions which produce 
or intensify nervous disorders, preserve a more favorable environment 
in which to rear children, ete. With particular reference to apartment 
houses, it is pointed out that the development of detached house sections 
is greatly retarded by the coming of apartment houses, which has some- 
times resulted in destroying the entire section for private house pur- 
poses; that in such sections very often the apartment house is a mere 
parasite, constructed in order to take advantage of the open spaces and 
attractive surroundings created by the residential character of the dis- 
trict. Moreover, the coming of one apartment house is followed by 
others, interfering by their height and bulk with the free circulation of 
air and monopolizing the rays of the sun which otherwise would fall 
upon the smaller homes, and bringing, as their necessary accompani- 
ments, the disturbing noises incident to increased traffic and business, 
and the occupation, by means of moving and parked automobiles, of 
larger portions of the streets, thus detracting from their safety and de- 
priving children of the privilege of quiet and open spaces for play, 
enjoyed by those in more favored localities—until, finally, the residen- 
tial character of the neighborhood and its desirability as a place of 
detached residences are utterly destroyed. Under these circumstances, 
apartment houses, which in a different environment would be not only 
entirely unobjectionable but highly desirable, come very near to being 
nuisances. 

If these reasons, thus summarized, do not demonstrate the wisdom 
or sound policy in all respects of those restrictions which we have in- 
dicated as pertinent to the inquiry, at least, the reasons are sufficiently 
cogent to preclude us from saying, as it must be said before the ordi- 
nance can be declared unconstitutional, that such provisions are clearly 
arbitrary and unreasonable, having no substantial relation to the public 
health, safety, morals, or general welfare. 

And this is in accordance with the traditional policy of this court. 
In the realm of constitutional law, especially, this court has perceived 
the embarrassment which is likely to result from an attempt to formu- 
late rules or decide questions beyond the necessities of the immediate 
issue. It has preferred to follow the method of a gradual approach 
to the general by a systematically guarded application and extension of 
constitutional principles to particular cases as they arise, rather than 
by out of hand attempts to establish general rules to which future cases 
must be fitted. This process applies with peculiar force to the solution 
of questions arising under the due process clause of the Constitution as 
applied to the exercise of the flexible powers of police, with which we are 
here concerned. 

Decree reversed. 
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Mr. Justicu Van Devanter, Mr. Justice McReynoups, and Mr. Jus- 
TICE BUTLER dissent. 


Nore.—That zoning laws may at times be unreasonable appears in Nectow v._ 
Cambridge, 277 U. S. 183, 48 S, Ct. 447, 72 L. Ed. 842 (1928), where the Court held 
that an ordinance which included a tract of land in a residence district, when it did 
not appear that there were substantial reasons for doing so, was void. 

The extent to which billboard advertising outside of residential districts may be 
regulated is apparently still an open question. Nuisances may of course be pro- 
hibited, and billboards may be controlled in the interest of the safety of the high- 
ways, General Outdoor Advertising Co. v. Department of Public Works, 289 Mass. 
149, 193 N. E. 799 (1935), but query whether regulation for purely aesthetic pur- 
poses is permissible? See C. S. Goodrich, Billboard Regulation and the Aesthetic 
Viewpoint with Reference to California Highways, 17 Cal. L. Rev. 120, 214 (1929) ; 
H. W. Profitt, Public Aesthetics and the Billboard, 16 Corn. L. Q. 151 (1931). 


CHAPTER XIV 


RESTRICTIONS UPON THE STATES: EQUAL PROTECTION OF 
THE LAWS . 


A. Equal Protection in Relation to Procedure 


STRAUDER v. WEST VIRGINIA. 
100 U. 8. 303, 25 L. Ed. 664 (1880). 


Error to the Supreme Court of Appeals of the State of West Virginia. 

[The plaintiff in error, Strauder, a colored man, was indicted for 
murder in the Circuit Court of Ohio County, in West Virginia, on the 
20th of October, 1874, and upon trial was convicted and sentenced, 
and his conviction was affirmed by the Supreme Court of the State. 
The present case is a writ of error to that court, the chief assignment 
of error being that the prisoner was convicted without due process of 
law since the laws of West Virginia excluded members of his race from 
jury service. | 


Mr. Justice Srronea delivered the opinion of the court. ; 

In this court, several errors have been assigned, and the controlling 
questions underlying them all are, first, whether, by the Constitution 
and laws of the United States, every citizen of the United States has 
a right to a trial of an indictment against him by a jury selected and 
impaneled without discrimination against his race or color, because of 
race or color; and, second, if he has such a right, and is denied its en- 
joyment by the State in which he is indicted, may he cause the case to 
be removed into the Circuit Court of the United States? 

It is to be observed that the first of these questions is not whether a 
colored man, when an indictment has been preferred against him, has a 
right to a grand or a petit Jury composed in whole or in part of per- 
sons of his own race or color, but it is whether, in the composition or 
selection of jurors by whom he is to be indicted or tried, all persons of 
his race or color may be excluded by law, solely because of their race 
or color, so that by no possibility can any colored man sit upon the 
TUE at 

This [the Fourteenth Amendment] is one of a series of constitutional 
provisions having a common purpose; namely, securing to a race re- 
cently emancipated, a race that through many generations had been 
held in slavery, all the civil rights that the superior race enjoy. The 
true spirit and meaning of the amendments, as we said in the Slaughter- 
House Case (16 Wall. 36), cannot be understood without keeping in 
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view the history of the times when they were adopted, and the general 
objects they plainly sought to accomplish. At the time when they 
were incorporated into the Constitution, it required little knowledge of 
human hature to anticipate that those who had long been regarded 
as an inferior and subject race would, when suddenly raised to the 
rank of citizenship, be looked upon with jealousy and positive dislike, 
and that State laws might be enacted or enforced to perpetuate the 
distinctions that had before existed. Discriminations against them 
had been habitual. It was well known that in some States laws making 
such discriminations then existed, and others might well be expected. 
The colored race, as a race, was abject and ignorant, and in that con- 
dition was unfitted to command the respect of those who had superior 
intelligence. Their training had left them mere children, and as such 
they needed the protection which a wise government extends to those 
who are unable to protect themselves. They especially needed pro- 
tection against unfriendly action in the States where they were resident. 
It was in view of these considerations the Fourteenth Amendment was 
framed and adopted. It was designed to assure to the colored race the 
enjoyment of all the civil rights that under the law are enjoyed by 
white persons, and to give to that race the protection of the general 
government, in that enjoyment, whenever it should be denied by the 
States. It not only gave citizenship and the privileges of citizenship 
to persons of color, but it denied to any State the power to withhold 
from them the equal protection of the laws, and authorized Congress 
to enforce its provisions by appropriate legislation. . . . [Here 
follow citations from the Slaughter-House Cases, 16 Wallace, 36.] 

If this is the spirit and meaning of the amendment, whether it means 
more or not, it is to be construed liberally, to carry out: the purposes 
of its framers. It ordains that no State shall make or enforce any laws 
which shall abridge the privileges or immunities of citizens of the United 
States (evidently referring to the newly made citizens; who, being 
citizens of the United States, are declared to be also citizens of the State 
in which they reside). It ordains that no State shall deprive any per- 
sons of life, liberty, or property, without due process of law, or deny 
to any person within its jurisdiction the equal protection of the laws. 
What is this but declaring that the law in the States shall be the same 
for the black as for the white; that all persons, whether colored or 
white, shall stand equal before the laws of the States, and, in regard 
to the colored race, for whose protection the amendment was primarily 
designed, that no discrimination shall be made against them by law 
because of their color? The words of the amendment, it is true, are 
prohibitory, but they contain a necessary implication of a positive im- 
munity, or right, most valuable to the colored race,—the right to exemp- 
tion from unfriendly legislation against them distinctly as colored,—ex- 
emption from legal discriminations, implying inferiority in civil society, 
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lessening the security of their enjoyment of the rights which others 
enjoy, and discriminations which are steps towards reducing them to 
the condition of a subject race. 

That the West Virginia statute respecting juries—the statute that 
controlled the selection of the grand and petit jury in the case of the 
plaintiff in error—is such a discrimination ought not to be doubted. 
Nor would it be if the persons excluded by it were white men. If in 
those States where the colored people constitute a majority of the entire 
population a law should be enacted excluding all white men from jury 
service, thus denying to them the privilege of participating equally 
with the blacks in the administration of justice, we apprehend no one 
would be heard to claim that it would not be a denial to white men 
of the equal protection of the laws. Nor if a law should be passed 
excluding all naturalized Celtic Irishmen, would there be any doubt of 
its inconsistency with the spirit of the amendment. The very fact that 
colored people are singled out and expressly denied by a statute all 
right to participate in the administration of the law, as jurors, because 
of their color, though they are citizens, and may be in other respects 
fully qualified, is practically a brand upon them, affixed by the law, an 
assertion of their inferiority, and a stimulant to that race prejudice 
which is an impediment to securing to individuals of the race that 
equal justice which the law aims to secure to all others. 

The right to a trial by jury is guaranteed to every citizen of West 
Virginia by the Constitution of that State, and the constitution of juries 
is a very essential part of the protection such a mode of trial is intended 
to secure. The very idea of a jury is a body of men composed of the 
peers or equals of the person whose rights it is selected or summoned 
to determine ; that is, of his neighbors, fellows, associates, persons having 
the same legal status in society as that which he holds. Blackstone, 
in his Commentaries, says, ‘‘The right of trial by jury, or the country, 
is a trial by the peers of every Englishman, and is the grand bulwark 
of his liberties, and is secured to him by the Great Charter.’’ It is 
also guarded by statutory enactments intended to make impossible what 
Mr. Bentham called ‘‘packing juries.’’ It is well known that prejudices 
often exist against particular classes in the community, which sway the 
judgment of jurors, and which, therefore, operate in some eases to 
deny to persons of those classes the full enjoyment of that protection 
which others enjoy. Prejudice in a local community is held to be a 
reason for a change of venue. The framers of the constitutional ;:mend- 
ment must have known full well the existence of such prejudice and 
its likelihood to continue against the manumitted slaves and their race, 
and that knowledge was doubtless a motive that led to the amendment. 
By their manumission and citizenship the colored race became entitled 
to the equal protection of the laws of the States in which they resided; 
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and the apprehension that through. prejudice they might be denied that 
equal protection, that is, that there might be discrimination against 
them, was the inducement to bestow upon the national government the 
power to enforce the provision that no State shall deny to them the equal 
protection of the laws. Without the apprehended existence of prejudice 
that portion of the amendment would have been unnecessary, and it 
might have been left to the States to extend equality of protection. 

In view of these considerations, it is hard to see why the statute of 
West Virginia should not be regarded as discriminating against a colored 
man when he is put upon trial for an alleged criminal offense against 
the State. It is not easy to comprehend how it can be said that while 
every white man is entitled to a trial by a jury selected from persons 
of his own race or color, or rather, selected without discrimination 
against his color, and a negro is not, the latter is equally protected 
by the law with the former. Is not protection of life, and liberty against 
race or color prejudice a right, a legal right, under the constitutional 
amendment? And how ean it be maintained that compelling a colored 
man to submit to a trial for his life by a jury drawn from a panel from 
which the State has expressly excluded every man of his race, because 
of color alone, however well qualified in other respects, is not a denial 
to him of equal legal protection? 

We do not say that within the limits from which it is not excluded 
by the amendment, a State may not prescribe the qualifications of its 
jurors, and in so doing make discriminations. It may confine the selec- 
tion to males, to freeholders, to citizens, to persons within certain ages, 
or to persons having educational ‘qualifications. We do not believe the 
Fourteenth Amendment was ever intended to prohibit this. Looking 
at its history, it is clear it had no such purpose. Its dim was against 
discrimination because of race or color. As we have said more than 
once, its design was to protect an emancipated race, and to strike down 
all possible legal discriminations against those who belong to it. To 
quote further from 16 Wall. supra: ‘‘In giving construction to any of 
these articles [amendments], it is necessary to keep the main purpose 
steadily in view.’’ ‘‘It is so clearly a provision for that race and that 
emergency, that a strong case would be necessary for its application to 
any other.’’ We are not now called upon to affirm or deny that it 
had other purposes. 

The Fourteenth Amendment makes no attempt to enumerate the 
rights it designed to protect. It speaks in general terms, and those are 
as comprehensive as possible. Its language is prohibitory; but every 
prohibition implies the existence of rights and immunities, prominent 
among which is an immunity from inequality of legal protection, either 
for life, liberty, or property. Any State action that denies this im- 
munity to a colored man is in conflict with the Constitution. 
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The judgment of the Supreme Court of West Virginia will be reversed, 
and the case remitted with instructions to reverse the judgment of the 
Circuit Court of Ohio County: and it is so ordered. 


(Mr. Justice Frevp and Mr. Justice Cuirrorp dissented.] 


Norg.—Following the instant case, it was held in Virginia v. Rives, 100 U. S. 
313, 25 L. Ed. 667 (1880), that a negro could not claim the right actually to have 
negroes on the jury. Years after, in one of the ‘‘Scottsboro cases,’’ see ante, 
p. 851, the question was raised whether the de facto exclusion of negroes could be 
held to be equivalent to exclusion by law. In Norris v. Alabama, 294 U. S. 587, 55 S. 
Ct. 579, 79 L. Ed. 1074 (1935), the state court had found that ‘‘in a long number 
of years no negro had been called for jury service in that county’’ [in which the 
accused was being tried]; but it took the ground that ‘‘even if it were assumed 
that there was no name of a negro on the jury roll, it was not established that 
race or color caused the omission.’? The Court held that the fact that ‘‘for a 
generation or longer no negro had been called for service on any jury in Jackson 
County,’’ although there were negroes qualified for jury service, established the 
discrimination claimed by the defendant. ‘‘For this long-continued, unvarying, 
and wholesale exclusion of negroes from jury service,’’ said the Court, ‘‘we find 
no justification’ consistent with the constitutional mandate.’’ Compare Smith v. 
Texas, 311 U. S. 128, 61 S. Ct. 164, 85 L. Ed. 84 (1940), condemning a similar 
situation of systematic exclusion of, negroes from grand juries in Texas. 


-B. Equal Protection in Relation to Substantive Rights 


1. Discrrmmnation AGAINST NEGROES 


PLESSY v. FERGUSON. 
163 U. S. 537, 16 S. Ct. 1138, 41 L. Ed. 256 (1896). 


Error to the Supreme Court of the State of Louisiana. 

[In 1890 the Legislature of Louisiana passed an act requiring all 
railway companies carrying passengers ‘in that State to provide ‘‘equal 
but separate accommodations for the white and colored races,’’ and 
that ‘‘no person or persons shall be admitted to occupy seats in coaches 
other than the ones assigned to them on account of the race they belong 
to.’’ Passengers who failed to comply with the act were subject to fine. 
Plessy, who was by descent seven-eighths Caucasian and one-eighth 
African, while traveling between two points in Louisiana took a seat 
in the car for white passengers. When requested to go to the car for 
colored passengers, he refused, was ejected by a policeman and carried 
to prison. An information was filed against him under the act of 1890. 
His demurrer on the ground of the unconstitutionality of the act was 
overruled and he then petitioned the Supreme Court of Louisiana for 
writs of prohibition and certiorari against the judge in the lower court, 
John J. Ferguson. In answer to an order to show cause, the respondent 
asserted the constitutionality of the law. It was upheld by the Supreme 
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Court, which denied the relief sought by the petitioner, 45 La. Ann. 80, 
who then sued out a writ of error.] 


Mr. Justice Brown delivered the opinion of the court. 

The constitutionality of this act is attacked upon the ground that it 
conflicts both with the Thirteenth Amendment of the Constitution, 
abolishing slavery, and the Fourteenth Amendment, which prohibits 
certain restrictive legislation on the part of the States. 

1. That it does not conflict with the Thirteenth Amendment, which 
abolished slavery and involuntary servitude, except as.-a- punishment 
for crimé, is too clear for argument. . . . Indeed, we do not under- 
stand that the Thirteenth Amendment is strenuously relied upon by 
the plaintiff in error in this connection. 

2. By the Fourteenth Amendment, all persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, are made 
citizens of the United States and of the State wherein they reside; 
and the States are forbidden from making or enforeing any law which 
shall abridge the privileges or immunities of citizens of the United 
States, or shall deprive any person of life, liberty or property without 
due process of law, or deny to any person within their jurisdiction the 
.equal protection of the laws. 

The object of the amendment was undoubtedly to enforce the .abso- 
lute equality of the two races before the law, but in the nature of things 
it could not have been intended to abolish distinctions based upon color, 
or to enforce social, as distinguished from political equality, or a com- 
mingling of the two races upon terms unsatisfactory to either. Laws 
permitting, and even requiring, their separation in places where they 
are liable to be brought into contact do not necessarily imply the in- 
feriority of either race to the other, and have been generally, if not 
universally, recognized as within the competency of the state legislatures 
‘in the exercise of their police power. Thé most common instance of 
this is connected with the establishment of separate schools for white 
and colored children, which has been held to be a valid exercise of the 
legislative power even by courts of States where the political rights of 
the colored race have been longest and most earnestly enforced. 

One of the earliest of these cases is that of Roberts v. City of Boston, 
5 Cush. 198, in which the Supreme Judicial Court of Massachusetts 
held that the general school committee of Boston had power to make 
provisions for the instruction of colored children in separate schools 
established exclusively for them, and to prohibit their attendance upon 
the other schools. ‘‘The great principle,’’ said Chief Justice Shaw, p 
206, ‘‘advanced by the learned and eloquent advocate for the plaintiff”’ 
(Mr. Charles Sumner), ‘‘is, that by the constitution and laws of Massa- 
chusetts, all persons without distinction of age or sex, birth or color, 
origin or condition, are equal before the law. . . . But, when this 
great principle comes to be applied to the actual and various conditions 
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of persons in society, it will not warrant the assertion, that men and 
women are legally clothed with the same civil and political powers, 
and that children and adults are legally to have the same functions and 
be subject to the same treatment; but only that the rights of all, as 
they are settled and regulated by law, are equally entitled to the pa- 
ternal consideration and protection of the law for their maintenance 
and security.”’ 
The distinction between laws interfering with the political equality 
of the negro and those requiring the separation of the two races in 
schools, theatres, and railway carriages has been frequently drawn by 
this. court. 21. 
So far, then, as a conflict with the Fourteenth Amendment is con- 
cerned, the case reduces itself to the question whether the statute of 
Louisiana is a reasonable regulation, and with respect to this there must 
necessarily be a large discretion on the part of the legislature. In 
determining the question of reasonableness it is at liberty to act with 
reference to the established usages, customs and traditions of the people, 
and with a view to the promotion of their comfort, and the preservation 
of the public peace and good order. Gauged by this standard, we cannot 
«say that a law which authorizes or even requires the separation of the 
two races in public conveyances is unreasonable, or more obnoxious to 
the Fourteenth Amendment than the acts of Congress requiring sepa- 
rate schools for colored children in the. District of Columbia, the con- 
stitutionality of which does not seem to have been questioned, or the 
corresponding acts of state legislatures. 
We consider the underlying fallacy of the plaintiff’s argument to con- 
sist in the assumption that the enforced separation of the two races 
«stamps the colored race with a badge of inferiority. If this be so, it is 
not by reason of anything found in the act, but solely because the colored 
race chooses to put that construction upon it. . . . The argument 
also assumes that social prejudices may be overcome by legislation, and 
that equal rights cannot be secured to the negro except by an enforced 
commingling of the two races. We cannot accept this proposition. If 
the two races are to meet upon terms of social equality, it must be the 
result of natural affinities, a mutual appreciation of each other’s merits 
“and a voluntary consent of individuals. As was said by the Court of 
Appeals of New York-in People v. Gallagher, 93 N. Y. 488, 448, ‘‘this 
end can neither be accomplished nor promoted by laws which conflict 
with the general sentiment of the community upon whom they are de- 
signed to operate.’’ . . . Legislation is powerless to eradicate racial 
instincts or to abolish distinctions based upon physical differences, and 
the attempt to do so can only result in accentuating the difficulties of 
the present situation. If the civil and political rights of both races 
be equal one cannot be inferior to the other civilly or politically. If 
one race ve inferior to the other socially, the Constitution of the United 
States cannot put them upon the same’plane. i 
The judgment of the court below is, therefore, affirmed. 
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Mr. Justice Haran, dissenting. . . . 


Mr. Justice Brewer did not hear the argument, or participate in 
the decision of this case. 


Norr.—In Berea College v. Kentucky, 211 U. 8. 45, 29 S. Ct. 33, 53 L. Kd. 
81 (1908), the Court upheld a Kentucky statute prohibiting domestic corporations 
from teaching white and negro pupils in the same institution, the ground being 
that the College had only such power as was conferred upon it by its charter, which 
was subject to alteration or repeal. In Gong Lum v. Rice, 275 U. 8S. 78, 48 S. Ct. 
91, 72 L. Ed. 172 (1927), it was held that a state might require white and colored 
pupils to attend separate schools, and might require Chinese pupils to attend the 
schools provided for colored pupils. 

There has never been any question but that private educational institutions, 
apart from any provisions of the general law or of their charters, might exclude 
negroes or any other racial or religious groups. 


BUCHANAN v. WARLEY. 
245 U.S. 60, 38 S. Ct. 16, 62 L. Ed. 149 (1917). 


Error to the Court of Appeals of the State of Kentucky. 

[In 1914, the city of Louisville, Kentucky, enacted an ordinance 
entitled ‘‘an ordinance to prevent conflict and/ill-feeling between the 
white and colored races in the City of Louisville, and to preserve the 
public peace and promote the general welfare by making reasonable 
provisions requiring, as far as practicable, the use of separate blocks for 
“residences, places of abode and places of assembly by white and colored 
people respectively.’’ The first section made it unlawful for any colored 
person to move into and occupy as a residence or place of abode or to 
establishyor maintain as a place of public assembly any house upon any 
block upon which a greater number of houses are occupied by white 
persons as residences or places of public assembly than are so occupied 
by colored persons. The second section placed a like limitation upon 
the occupation by white persons of houses in blocks where colored occu- 
pants predominated. It was also provided that the ordinance should 
not affect existing rights of occupancy nor should it prevent servants, 
either white or colored, from occupying residences or places of public 
assembly in the blocks where they were employed. With this ordinance 
in force, Warley, a colored man, contracted with Buchanan for the 
purchase of certain real estate in Louisville. - . . The plaintiff 
having brought an action for specific performance, the defendant set 
up by way of answer that he is a colored person, that on the block where 
the land in question lay there are ten residences of which eight are oc- 
cupied by white persons and that under the ordinance of 1914, he would 
not be allowed to occupy the land in controversy as a place of residence. 
The plaintiff replied that as the ordinance violated the Fourteenth 
Amendment it was no defense to an action for specific performance. 


1008 Cases on ConstitutTionaL Law 


Both the lower court and the Court of Appeals of Kentucky having 
held that the ordinance was valid and a complete defense, 165 Kentucky, 
559, the plaintiff sued out a writ of error.] 


Mr. Justice Day delivered the opinion of the court. 

The concrete question here is: May the. occupancy, and necessarily, 
the purchase and sale of property of which occupancy is an incident, 
be inhibited by the States, or by one of its municipalities, solely because 
of the color of the proposed dccupant of the premises? That one may 
dispose of his property, subject only to the control of lawful enactments 
curtailing that right in the public interest, must be conceded. The 
question now presented makes it pertinent to enquire into the constitu- 
tional right of the white man to sell his property to a colored man, hav- 
ing in view the legal status of the purchase and occupant. 

As we have seen, this court has held laws valid which separated the 
races on the basis of equal accommodations in public conveyances, and 
courts of high authority have held enactments lawful which provide for 
separation in the public schools of white and colored pupils where equal 
privileges are given. But in view of the rights secured by the Four- 
teenth Amendment to the Federal Constitution such legislation must 
have its limitations, and cannot be sustained where the exercise of 
authority exceeds the restraints of the Constitution. We think these 
limitations are exceeded in laws and ordinances of the character now 
before us. 

It is the purpose of such enactments, and, it is frankly avowed it will 
be their ultimate effect, to require by law, at least in residential dis- _ 
tricts, the compulsory separation of the races on account of color. Such 
action is said to be essential to the maintenance of the purity of the 
races, although it is to be noted in the ordinance under consideration 
that the employment of colored servants in white families is permitted, 
and nearby residences of colored persons not coming within the blocks, 
as defined in the ordinance, are not prohibited. 

It is urged that this proposed segregation will promote the public 
peace by preventing race conflicts. Desirable as this is, and important 
as is the preservation of the public peace, this aim cannot be accom- 
plished by laws or ordinances which deny rights created or protected by 
the Federal Constitution. 

We think this attempt to proven the alienation of the property in 
question to a person of color was not a legitimate exercise of the police 
power of the State, and is in direct violation of the fundamental law 
enacted in the Fourteenth Amendment of the Constitution preventing 
state interference with property rights except by due process of law. 
That being the case the ordinance cannot stand. 

Reaching this conclusion it follows that the judgment of the Kentucky 
Court of Appeals must be reversed, and the cause remanded to that 
court for further proceedings not inconsistent with this opinion. 

‘ 
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Nore.—The decision of the Court in the instant case was sharply criticized as 
giving greater protection to the property rights of negroes than to their personal 
rights. In consequence of it the practice developed in a number of the Southern 
States of inserting in deeds of conveyance of real property a restriction to the 
effect that the property in question should not be sold or leased to a negro. _In 
Corrigan v. Buckley, 271 U. S. 323, 46 S. Ct. 521, 70 L. Ed. 969 (1926), where 
an agreement of this kind had been entered into in the District of Columbia, the 
Court held that the discrimination against negroes did not violate the Fourteenth 
Amendment. The Court quoted Virginia v. Rives, ante, p. 1004, that ‘‘It is state 
action of a particular character that is prohibited. Individual invasion of indi- 
vidual rights is not the subject-matter of the Amendment.’’ 


MISSOURI EX REL. GAINES v. CANADA. 
305 U. S. 337, 59 S. Ct. 232, 83 L. Ed. 208 (1938). 


On writ of certiorari to the Supreme Court of the State of Missouri. 


Mr. Cuter Justice Hucues delivered the opinion of the Court. 

Petitioner Lloyd Gaines, a negro, was refused admission to the School 
of Law of the state university of Missouri.. Asserting that this refusal 
constituted a denial by the state of the equal protection of the laws in 
violation of the Fourteenth Amendment of the federal Constitution, 
petitioner brought this action for mandamus to compel the curators 
of the university to admit him. : 

Petitioner is a citizen of Missouri. In August, 1935, he was graduated 
with the degree of Bachelor of Arts at the Lincoln University, an in- 
stitution maintained by the state of Missouri for the higher education 
of negroes. That university has no Jaw school. Upon the filing of his 
application for admission to the law school of the University of Mis- 
souri, the registrar advised him to communicate with the president of 
Lincoln University and the latter directed petitioner’s attention to 
§ 9622 of the Revised Statutes of Missouri (1929), providing as follows: 

“See. 9622. May arrange for attendance at university of any adjacent 
state—Tuition fees—Pending the full development of the Lincoln Uni- 
versity, the board of curators shall have the authority to arrange for 
the attendance of negro residents of the state of Missouri at the univer- 
sity of any adjacent state to take any course or to study any subjects 
provided for at the state university of Missouri, and which are not 
taught at the Lincoln University and to pay the reasonable tuition fees 
for such attendance; provided that whenever the board of curators deem 
it advisable they shall have the power to open any necessary school or 
department. Laws 1921, p. 86, § 7.” 

Petitioner was advised to apply to the state superintendent of schools 
for aid under that statute. It was admitted on the trial that petitioner’s 
‘work and credits at the Lincoln University would qualify him for 
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admission to the School of Law of the University of Missouri if he 
were found otherwise eligible.’’ He was refused admission upon the 
ground that it was ‘‘contrary to the constitution, laws and public policy 
of the state to admit a negro as a student in the University of Missouri.”’ 
It appears that there are schools of law in connection with the state 
universities of four adjacent states, Kansas, Nebraska, Iowa and Illinois, 
where non-resident negroes are admitted ._ 

We must regard the question whether the provision for the legal 
education in other states of negroes resident in Missouri is sufficient to 
satisfy the constitutional requirement of equal protection, as the pivot 
upon which this case turns. 

The state court stresses the advantages that are afforded by the law 
schools of the adjacent states, Kansas, Nebraska, Iowa and Illinois, which 
admit non-resident negroes. 

We think that these matters are baste the point. The basic considera- 
tion is not as to what sort of opportunities other states provide, or wheth- 
er they are as good as those in Missouri, but as to what opportunities Mis- 
souri itself furnishes to white students and denies to negroes solely upon 
the ground of color. The admissibility of laws separating the races in 
the enjoyment of privileges afforded by the state rests wholly upon 
the quality of the privileges which the laws give to the separated groups 
within the state. The question here is not of a duty of the state to supply 
legal training, or of the quality of the training which it does supply, 
but of its duty when it provides such training to furnish it to the resi- 
dents of the state upon the basis of an equality of right. By the opera- 
tion of the laws of Missouri a privilege has been created for white 
law students which is denied to negroes by reason of their race. The 
white resident is afforded legal education within the state; the negro 
resident having the same qualifications is refused it there and must go 
outside the state to obtain it. That is a denial of the equality of legal 
right to the enjoyment of the privilege which the state has set up, 
and the provision for the payment of tuition fees in another state does 
not remove the discrimination. : 

The equal protection of the laws is ‘‘a pledge of the protection of equal 
laws.’? . . . Manifestly, the obligation of the state to give the pro- 
tection of equal laws can be performed only where its laws operate, that 
is, within its own jurisdiction. It is there that the equality of legal 
right must be maintained. . . . We find it impossible to conclude 
that what otherwise would be an unconstitutional discrimination, with 
respect to the legal right to the enjoyment of opportunities within the 
state, can be justified by requiring resort to opportunities elsewhere. 
That resort may mitigate the inconvenience of the discrimination but 
cannot serve to validate it. 

Nor can we regard the fact that there is but a limited demand in 
Missouri for the legal education of negroes as excusing the diserimina- 
tion in favor of whites. 


rd 
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Ilere, petitioner’s right was a personal one. It was as an individual 
that he was entitled to the equal protection of the laws, and the state 
was bound to furnish him within its borders facilities for legal educa- 
tion substantially equal to those which the state there afforded for per- 
sons of the white race, whether or not other negroes SS the same 
opportunity. 

[The Court here rejects the contention that the provision for tuition 
outside the State was a temporary one. ] 

We are of the opinion that . . . petitioner was entitled to be 
admitted to the law school of the state university in the absence of 
other and proper provision for his legal training within the State. 


The judgment of the Supreme Court of Missouri is reversed. 


Separate opinion of Mr. Justice McReryno.ps. 

The problem presented obviously is a difficult and eniy practical 
one. A fair effort to solve it has been made by offering adequate oppor- 
tunities for study when sought in good faith. The State should not be 
unduly hampered through theorization inadequately restrained by ex- 
perience. 


«2. DISCRIMINATION AGAINST ALIENS 


TRUAX v. RAICH. 
239 U. 8. 33-36 8. Ct. 7, 60 L. Ed. 131 (1915). 


Appeal from the District Court of the United States for the District 
of Arizona. 

[In 1914, under the initiative provision of their eras the 
people of Arizona adopted an act entitled ‘‘an act to protect the citizens 
of the United States in their employment against non-citizens of the 
United States, in Arizona, and to provide penalties and punishment 
for the violation thereof,’’ which provided that ‘‘any eémpany, corpora- 
tion, partnership, association or individual who is, or who may here- 
after become an employer of more than five (5) workers at any one 
time, in the State of Arizona, regardless of kind or class of work, or 
sex of workers, shall employ not less than eighty (80) per cent qualified 
electors or native-born citizens of the United States or some sub-division 
thereof.’’ Raich, a native of Austria residing in Arizona but not a 
qualified elector therein, was employed as a cook in the restaurant of 
Truax, seven of whose nine employees were neither native-born citizens 
nor qualified electors. Upon being notified that the enactment of the 
above law necessitated his discharge, Raich filed a bill in the United 
States District Court averring that the act was invalid because it de- 
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prived him of the equal protection of the laws and asking that its 
enforcement be enjoined. The Attorney General of Arizona and the 
county attorney of Cochise County, whose duty it was to prosecute viola- 
tions of the act, were made defendants with Truax. An interlocutory 
injunction having been granted, 219 Fed. 273, an appeal was taken. ] 


Mr. Justice Hueues delivered the opinion of the court. 

The question then is whether the act assailed is repugnant to the 
Fourteenth Amendment. Upon the allegations of the bill, it must be 
assumed that the complainant, a native of Austria, has been admitted 
to the United States under the Federal law. He was thus admitted 
with the privilege of entering and abiding in the United States, and 
hence of entering and abiding in any State in the-Union. . . . Being 
lawfully an inhabitant of Arizona, the complainant is entitled under 
the Fourteenth Amendment to the equal protection of its laws. The 
description—‘‘any persons within its jurisdiction’’—as it has frequently 
been held, includes aliens. ‘‘These provisions’’ said the court in Yick 
Wo v. Hopkins, 118 U. S. 356, 369 (referring to the due process and 
equal protection clauses of the Amendment), ‘‘are universal in their 
application, to all persons within the territorial jurisdiction, without 
regard to any differences of race, of color, or of nationality; and the 
equal protection of the laws is a pledge of the protection of equal 
laws.’’ . . . The discrimination defined by the act does not per- 
tain to the regulation or distribution of the public domain, or of the 
common property or resources of the people of the State, the enjoyment 
of which may be limited to its citizens as against both aliens and citizens 
of other States. Thus in McCready v. Virginia, 94 U. S. 391, 396, the 
restriction to the citizens of Virginia of the right to plant oysters in 
one of its rivers was sustained upon the ground that the regulation re- 
lated to the common property of the citizens of the State, and an analo- 
gous principle was involved in Patsone v. Pennsylvania, 232 U. S. 138, 
145, 146, where the discrimination against aliens upheld by the court 
had for its object the protection of wild game within the States with 
respect to which it was said that the State could exercise its preserving 
power for the benefit of its own citizens if it pleased. The case now 
presented is not within these decisions, or within those relating to the 
devolution of real property (Hauenstein v. Lynham, 100 U. S. 483; 
Blythe v. Hinckley, 180 U. S. 333, 341, 342); and it should be added 
that the act is not limited to persons who are engaged on publie work 
or receive the benefit of public moneys. The discrimination here in- 
volved is imposed upon the conduct of ordinary private enterprise. 

The act, it will be observed, provides that every employer (whether 
corporation, partnership, or individual) who employs more than five 
workers at any one time ‘‘regardless of kind or class of work, or sex of 
workers’’ shall employ ‘‘not less than eighty per cent qualified electors 
or native born citizens of the United States or some sub-division there- 
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of.’’ It thus covers the entire field of industry with the exception of 
enterprises that are relatively very small. Its application in the present 
case is to employment in a restaurant the business of which requires 
nine employés. The purpose of an act must be found in its natural 
operation and effect . . . and the purpose of this act is not only 
plainly shown by its provisions, but it is frankly revealed in its title. 
It is there described as ‘‘An act to protect the citizens of the United 
States in their employment against non-citizens of the United States, 
in Arizona.’’ As the appellants rightly say, there has been no subter- 
fuge. It is an act aimed at the employment of aliens, as such, in the 
businesses described. Literally, its terms might be taken to include 
with aliens those naturalized citizens who by reason of change of resi- 
dence might not be at the time qualified electors in any subdivision of the 
United States, but we are dealing with the main purpose of the statute, 
definitely stated, in the execution of which the complainant is to be 
forced out of his employment as a cook in a restaurant, simply because 
he is an alien. . 

It is sought to justify this act as an exercise of the power of the State 
to make reasonable classifications in legislating to promote the health, 
safety, morals and welfare of those within its jurisdiction. But this 
admitted authority, with the broad range of legislative discretion that 
it implies, does not go-so far as to make it possible for the State to deny 
to lawful inhabitants, because of their race or nationality, the ordinary 
means of earning a livelihood. It requires no argument to show that the 
right to work for a living in the eommon occupations of the community 
is of the very essence of the personal freedom and opportunity that it 
was the purpose of the Amendment to secure. . . . If this could be 
refused solely upon the ground. of race or nationality, the prohibition 
of the denial to any person of the equal protection of the laws would be 
a barren form of words. It is no answer to say, as it is argued, that 
the act proceeds upon the assumption that ‘‘the employment of aliens 
unless restrained was a peril to the public welfare.’’ The discrimination 
against aliens in the wide range of employments to which the act relates 
is made an end in itself and thus the authority to deny to aliens, upon 
the mere fact of their alienage, the right to obtain support in the ordi- 
nary fields of labor is necessarily involved. It must also be said that 
reasonable classification implies action consistent with the legitimate 
interests of the State, and it will not be disputed that these cannot be so 
broadly conceived as to bring them into hostility to exclusive Federal 
power. ‘he authority to control immigration—to admit or exclude 
aliens—is vested solely in the Federal Government. Fong Yue Ting y. 
United States, 149 U. S. 698, 713. The assertion of an authority to deny 
to aliens the opportunity of earning a livelihood when lawfully admitted 
to the State would be tantamount to the assertion of the right to deny 
them entrance and abode, for in ordinary cases they cannot live where 
they cannot work. And, if such a policy were permissible, the practical 
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result would be that those lawfully admitted to the country under the 
authority of the acts of Congress, instead of enjoying in a substantial 
sense and in their full scope the privileges conferred by the admission, 
would be segregated in such of the States as chose to offer hospitality. 

It is insisted that the act should be supported because it is not ‘‘a total 
deprivation of the right of the alien to labor;’’ that is, the restriction is 
limited to those businesses in which more than five workers are em- 
ployed, and to the ratio fixed. It is emphasized that the employer in 
any line of business who employs more than five workers may employ 
aliens to the extent of twenty per cent of his employés. But the fallacy 
of this argument at once appears. If the State is at liberty to treat 
the employment of aliens as in itself a peril requiring restraint regard- 
less of kind of elass of work, it cannot be denied that the authority 
exists to make its measures to that end effective. . . . If the restric- 
tion to twenty per cent now imposed is maintainable the State un- 
doubtedly has the power if it sees fit to make the percentage less. We 
have nothing before us to justify the limitation to twenty per cent save 
the judgment expressed in the enactment, and if that is sufficient, it is 
difficult to see why ‘the apprehension and conviction thus evidenced 
would not be sufficient were the restriction extended so as to permit 
only ten per cent of the employés to be aliens or even a less percentage, 
or were it made applicable to all businesses in which more than three 
workers were employed instead of applying to those employing more 
than five. We have frequently said that the legislature may recognize 
degrees of evil and adapt its legislation accordingly; . . . but under- 
lying the classification is the authority to deal with that at which the 
legislation is aimed. The restriction now sought to be sustained is such 
as to suggest no limit to the State’s power of excluding aliens from em- 
ployment if the principle underlying the prohibition of the act is con- 
ceded. No special public interest with respect to any particular business 
is shown that could possibly be deemed to support the enactment, for 
as we have said it relates to every sort. ‘The discrimination is against 
aliens as such in competition with citizens in the described range of 
enterprises and in our opinion it clearly falls under the condemnation of 
the fundamental law. 

Order affirmed. 


Mr. Justice McRrEyYNno tps, dissenting. 

I am unable to agree with the opinion of the majority of the court. 
It seems to me plain that this is a suit against a State to which the 
Eleventh Amendment declares ‘‘the judicial power of the United States 
shall not be construed to extend.’’ Fitts v. McGhee, 172 U. S. 516. If 
Ex parte Young, 209 U. 8. 123, and the cases following it support the 
doctrine that Federal courts may enjoin the enforcement of criminal 
statutes enacted by state legislatures whenever the enjoyment of some 
constitutional right happens to be threatened with temporary inter- 
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ruption, they should be overruled in that regard. The simple, direct 
language of the Amendment ought to be given effect, not refined away. 
That the challenged act is invalid I think admits of no serious doubt. 


Note.—A statute which prohibits ownership or other interest in land by aliens 
_ except those who have declared their intention to become citizens is not an uncon- 
stitutional discrimination against aliens who have not declared their intention of 
becoming citizens or who are ineligible to citizenship, Terrace v. Thompson, 263 
U. S. 197, 44 S. Ct. 15, 68 L. Ed. 255 (1923). Likewise a State may exclude 
aliens from the privilege of maintaining a pool or billiard room, Clarke v. Decke- 
bach, 274 U. S. 392, 47 S. Ct. 630, 71 L. Ed. 1115 (1927); and may make it unlaw- 
ful for an alien to kill any wild bird or animal except in defense of person or 
property and to that end made it unlawful for such alien to own or be possessed 
of a shotgun or rifle, Patsone v. Pennsylvania, 232 U. S. 138, 34 S. Ct. 281, 58 
iL. Ed. 539 (1914). 

Indians are entitled to the protection of the guarantees of the Constitution to 
the same extent as are other residents or citizens of the United States, Jones v. 
Meehan, 175 U.S. 1, 20 S. Ct. 1, 44 L. Ed. 49 (1899); Cherokee Nation v. Hitch- 
cock, 187 U. S. 294, 23 S. Ct. 115, 47 L. Ed. 183 (1902); In re Heff, 197 U. S. 
488, 25 8. Ct. 506, 49 L. Ed. 848 (1905); Choate v. Trapp, 224 U. S. 665, 32 S. 
Ct. 565, 56 L. Ed. 941 (1912). 


3. DISCRIMINATION AGAINST SECRET SOCIETIES 


NEW YORK EX REL. BRYANT v. ZIMMERMAN. 
278 U. S: 63, 49 S. Ct. 61; 73 L. Ed. 184 (1928). 
In Error to the Supreme Court of the State of New York. 


Mr. Justice VAN DEVANTER delivered the opinion of the court. 

The relator, Bryant, who was held in custody to answer a charge of 
violating a statute of New York, brought a proceeding in habeas corpus 
[against Zimmerman] in a court of that state to obtain his discharge on 
the ground, as was stated in the petition, that the warrant under which 
he was arrested and detained was issued without any jurisdiction, in 
that the statute which he was charged with violating was unconstitu- 
tional. 

The court sustained the validity of the statute and refused to dis- 
charge him, People ex rel. Bryant v. Sheriff of Erie County, 123 Mise. 
Rep. 859, 206 N. Y. 8. 533; and that judgment was affirmed by the 
Appellate Division, 213 App. Div. 414, 210 N. Y. S. 269; and by the 
Court of Appeals, 241 N. Y. 405, 150 N. E. 497, 43 A. L. R. 909. He 
then sued out the present ‘writ of error under section 237(a) of the 
Judicial Code (28 USCA § 344)—his assignment of errors presented in 
obtaining the writ being to the effect that the Court of Appeals errone- 
ously had held the statute valid against a contention made by him that 
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it was invalid, because repugnant to so much of the Fourteenth Amend- 
ment to the Constitution of the United States as declares: 

““No state shall make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States; nor shall any state 
deprive any person of life, liberty, or property, without due process of 
law; nor aa to any person within its jurisdiction the equal protection 
of the laws.’ 

The material parts of the state statute (article 5-A, Civil Rights Law; 
Laws 1923, p. 1110, c. 664), are as follows: 

“*Sece. 53. Every existing membership corporation, and every existing 
unincorporated association having a membership of twenty or more 
persons, which corporation or association requires an oath as a prereq- 
uisite or condition of membership, other than a labor union or a 
benevolent order mentioned in the benevolent orders law, within thirty 
days after this article takes effect, and every such corporation or asso- 
ciation hereafter organized, within ten days after the adoption thereof, 
shall file with the secretary of state a sworn copy of its constitution, 
by-laws, rules, regulations and oath of membership, together with a 
roster of its membership and a list of its officers for the current 
year. si 

‘“See. 56. . . . Any person who becomes a member of any such 
corporation or association, or remains a member thereof, or attends a 
meeting thereof, with knowledge that such corporation or association 
has failed to comply with any provision of this article, shall be guilty 
of a misdemeanor.’’ 

The main contention made under the equal protection clause is that 
the statute discriminates against the Knights of the Ku Klux Klan and 
other associations in that it excepts from its requirements several asso- 
ciations having oath-bound membership, such as labor unions, the 
Masonic fraternity, the Independent Order of Odd Fellows, the Grand 
Army of the Republic, and the Knights of Columbus—all named in 
another statute, which provides for their incorporation and requires the 
names of their officers as elected from time to time to be reported to the 
secretary of state. 

The courts below recognized the principle shown in the cases just 
cited and reached the conclusion that the classification was justified by 
a difference between the two classes of associations shown by experi- 
ence, and that the difference consisted (a) in a manifest tendency on 
the part of one class to make the secrecy surrounding its purposes and 
membership a cloak for acts and conduct inimical to personal rights 
and public welfare, and (b) in the absence of such a tendency on the 
part of the other class. In pointing out this difference one of the courts 
(123 Mise. Rep. 859, 206 N. Y. S. 533) said of the Ku Klux Klan, the 
principal association in the included class: 

‘Tt is a matter of common knowledge that this organization functions 
largely at night, its members disguised by hoods and gowns and doing 
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things calculated to strike terror into the minds of the people,’’—and 
later said of the other class: 

‘‘These organizations and their purposes are well known, many of 
them having been in existence for many years. Many of them are oath- 
bound and secret. But we hear of no complaints against them regard- 
ing violation of the peace or interfering with the rights of others.’’ 

Another of the courts (213 App. Div. 414, 210 N. Y. S. 269) said: 

“‘Tt is a matter of common knowledge that the association or organi- 
zation of which relator is concededly a member exercises activities 
tending to the prejudice and intimidation of sundry classes of our 
citizens. But the legislature is not confined to this society,’’—and 
later said of the other class: 

‘‘Labor unions have a recognized lawful purpose. The benevolent 
orders mentioned in the Benevolent Orders Laws have already received 
legislative scrutiny and been granted special privileges so that the 
legislature may well consider them beneficent rather than harmful 
agencies. ’’ 

The third court (241 N. Y. 405, 150 N. E. 497, 48 A. L. R. 909), 
after recognizing ‘‘the potentialities of evil in secret societies’’ and 
observing that ‘‘the danger of certain organizations has been judicially 
demonstrated’’—meaning in that state—said : 

‘‘Benevolent orders, labor unions and college fraternities have existed 
for many years, and, while not immune from hostile criticism, have 
on the whole justified their existence.”’ 

We assume that the Legislature had before it such information as 
was readily available, including the published report of a hearing before 
a committee of the House of Representatives of the Fifty-Seventh Con- 
- gress relating to the formation, purposes, and activities of the Ku Klux 
Kian. If so it was advised—putting aside controverted evidence—that 
the order was a revival of the Ku Klux Klan of an earlier time, with 
additional features borrowed from the Know Nothing and the A. P. A. 
orders of other periods; that its membership was limitefl to native-born, 
gentile, protestant whites; that in part of its constitution and printed 
ereed it proclaimed the widest freedom for all and full adherence to the 
Constitution of the United States, in another exacted of its members an 
oath to shield and preserve ‘‘white supremacy,’’ and in still another 
declared any persons actively opposing its principles to be ‘‘a dangerous 
ingredient in the body politic of our country and an enemy to the weal 
of our national commonwealth;’’ that it was conducting a crusade 
against Catholics, Jews, and negroes, and stimulating hurtful religious 
and race prejudices; that it was striving for political power, and assum- 
ing a sort of guardianship over the administration of local, state, and 
national affairs; and that at times it was taking into its own hands the 
punishment of what some of its members conceived to be crimes. . 

We think it plain that the action of the courts below in holding that 
there was a real and substantial basis for the distinction made between 
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the two sets of associations or orders was right and should not be dis- 
turbed. 

Criticism is made of the classification on the further ground that the 
regulation is confined to associations having a membership of 20 or 
more persons. Classification based on numbers is not necessarily un- 
reasonable. There are many instances in which it has been sustained. 
We think it not unreasonable in this instance. With good reason the 
Legislature may have thought that an association of less than 20 per- 
sons would have only a negligible influence, and be without the capacity 
for harm that would make regulation needful. 

We conclude that all the objections urged against the statute are 
untenable as held by the courts below. 

Judgment affirmed. 


[Mr. Justice McReynotps dissented on the ground that the record 
in the Court of Appeals of New York disclosed no federal question.] 


4. DIScRIMINATION AGAINST PARTICULAR PERSONS OR BUSINESSES 


BARBIER v. CONNOLLY. 
113 U.S. 27, 5S. Ct. 357, 28 L. Ed. 923 (1885). 


In error to the Superior Court of the city and county of San Fran- 
cisco, State of California. 

[The Board of Supervisors of the city and county of San Francisco, 
the legislative authority of that municipality, believing that the indis- 
criminate establishment of public laundries endangered the public health - 
and the public safety, enacted ordinances, the fourth section of which 
provided that no person owning or employed in a public laundry within 
certain prescribed limits should wash or iron clothes between the hours 
of ten in the evening and six in the morning, or upon any portion of 
Sunday. The petitioner, F. Barbier, having been convicted of a viola- 
tion of the fourth section and committed to the county jail, obtained 
from the Superior Court of the city and county a writ of habeas corpus 
against the sheriff, P. Connolly, and moved for his discharge on the 
ground that the fourth section was in conflict with the Fourteenth 
Amendment to the Federal Constitution in that it discriminated between 
laborers engaged in the laundry business and those engaged in other 
kinds of business, and between laborers beyond the designated limits 
and those within them, and that it deprived the petitioner of the right 
to labor and hence of the right to acquire property, and that it was un- 
reasonable in its requirements and beyond the powers of the Board of 
Supervisors. The Superior Court overruled these contentions and dis- 
missed.the writ. Thereupon the petitioner brought this, writ of error.] 


Mr. Justice Fievp delivered the opinion of the court. . . 


- 
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In this case we can only consider whether the fourth section of 
the ordinance of the city and county of San Francisco is in conflict with 
the Constitution or laws of the United States. We cannot pass upon the 
conformity of that section with the requirements of the Constitution 
of the State. Our jurisdiction is confined to a consideration of the 
federal question involved, which arises upon an alleged conflict of the 
fourth section in question with the first section of the Fourteenth 
Amendment of the Constitution of the United States. No other part of 
the amendment has any possible application. 

That fourth section, so far as it is involved in the. ease before the 
police judge, was simply a prohibition to carry on the washing and 
ironing of clothes in public laundries and wash-houses, within certain 
prescribed limits of the city and county, from ten o’clock at night until 
six o’clock in the morning of the following day. The prohibition against 
labor on Sunday is not involved. The provision is purely a police regu- 
lation within the competency of any municipahty possessed of th2 
_ ordinary powers belonging to such bodies. And it would be an extraor- 
dinary usurpation of the authority of a municipality, if a federal 
tribunal should undertake to supervise such regulations. It may be a 
necessary measure of precaution in a city composed largely of wooden 
buildings like San Franciseo, that occupations, in which fires are con- 
stantly required, should cease after certain hours at night until the 
following morning; and of the necessity of such regulations the munici- 
pal bodies are the exclusive judges; at least any correction of their 
action in such matters cam come only from State legislation or State 
tribunals. The same municipal authority which directs the cessation of 
labor must necessarily prescribe the limits within which it shall be en- 
forced, as it does the limits in a city within which wooden buildings 
cannot be constructed.. There is no invidious discrimination against 
any one within the prescribed limits by such regulations. There is none 
in the regulation under consideration. The specification of the limits 
within which the business cannot be carried on without the certificates of 
the health officer and Board’ of Fire Wardens is merely a designation 
of the portion of the city in which the precautionary measures against 
fire and to secure proper drainage must be taken for the public health 
and safety. It is not legislation discriminating against any one. All 
persons engaged in the same business within it are treated alike; are 
subject to the same restrictions and are entitled to the same privileges 
under similar conditions. 

The Fourteenth Amendment, in declaring that no State ‘‘shall deprive 
any person of life, liberty, or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection of the 
laws,’’ undoubtedly intended not only that there should be no arbitrary 
deprivation of life or liberty, or arbitrary spoliation of property, but 
that, equal protection and security should be given to all under like 
circumstances in the enjoyment of their personal and civil rights; that 
all persons should be equally entitled to pursue their happiness and 
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acquire and enjoy property; that they should have like access to the 
courts of the country for the protection of their persons -and property, 
the prevention and redress of wrongs, and the enforcement of contracts ; 
that no impediment should be interposed to the pursuits of any one 
except as applied to the same pursuits by others under like circum- 
stances; that no greater burdens should be laid upon one than are laid 
upon others in the same calling and condition, and that in the admin- 
istration of criminal justice no different or higher punishment should be 
imposed upon one man such as is prescribed to all for like offenses. 
But neither the amendment—broad and comprehensive as it is—nor any 
other amendment, was designed to interfere with the power of the State, 
sometimes. termed its police power, to prescribe regulations to promote 
the health, peace, morals, education, and good order of the people, and to 
legislate so as to increase the industries of the State, develop its re- 
sources, and add to its wealth and prosperity. From the very necessi- 
ties of society, legislation of a special character, having these objects in 
view, must often be had in certain districts, such as for draining marshes 
and irrigating arid plains. Special burdens are often necessary for 
general benefits—for supplying water, preventing fires, lighting dis- 
tricts, cleaning streets, opening parks, and many other objects. Regula- 
tions for these purposes may press with more or less weight upon one 
than upon another, but they are designed, not to impose unequal or 
unnecessary restrictions upon any one, but to promote, with as little 
individual inconvenience as possible, the general good. Though, in 
many respects, necessarily special in their character, they do not furnish 
just ground of complaint if they operate alike upon all persons and 
property under the same circumstances and conditions. Class legisla- 
tion, discriminating against some and favoring others, is prohibited, 
but legislation which, in carrying out a public purpose, is limited in its 
application, if within the sphere of its operation it affects alike all per- 
sons similarly situated, is not within the amendment. 

In the execution of admitted powers unnecessary proceedings are often 
required which are cumbersome, dilatory, and expensive, yet, if no dis- 
crimination against any one be made and no substantial right be im- 
paired by them, they are not obnoxious to any constitutional objection. 
The inconveniences arising in the administration of the laws from this 
cause are matters entirely for the consideration of the State; they can 
be remedied only by the State. In the case before us the provisions 
requiring certificates from the health officer and the Board of Fire 
Wardens may, in some instances, be unnecessary, and the changes to be 
made to meet the conditions prescribed may be burdensome, but, as we 
have said, this is a matter for the determination of the municipality in 
the execution of its police powers, and not a violation of any substantial 
right of the individual. 

Judgment affirmed. 
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YICK WO v. HOPKINS. 
118 U. S. 356, 6 S. Ct. 1064, 30 Li Ed. 220 (1886). 


Error to the Supreme Court of the State of California. 

[The board of supervisors of San Francisco enacted an ordinance 
providing that no one should carry on a laundry ‘‘within the corpo- 
rate limits of the city and county of San Francisco without having first 
obtained the consent of the board of supervisors, except the same be 
located in a building constructed either of brick or stone,’’ or erect or 
maintain any scaffolding upon the roof of any building in such county 
or city without the written permission of this board. Yick Wo, a sub- 
ject of the Emperor of China, petitioned for a license to carry on a 
laundry in the same building in which he had been doing so for twenty- 
two years. His application was refused, and he was then arrested and 
fined for continuing in busine8s without the necessary license. In de- 
fault of payment he was committed to jail. He then petitioned the 
Supreme Court of California for a writ of habeas corpus against Hopkins, 
the sheriff. He had received certificates from the fire wardens and the 
health officer showing that his premises were safe and in sanitary con- 
dition. At the time the ordinance in question was passed, there were 
about 320 laundries in San Francisco of which about 240 were owned and 
operated by Chinese persons. It was admitted that all applications for a~ 
license made by Chinese persons, more than 200 in number, were refused, 
while the petitions of all others, with one exception, were granted. About 
150 Chinese persons were arrested for non-compliance with the ordi- 
nances, while, as stated in Yick Wo’s petition, ‘‘those who are not sub- 
jects of China and who are conducting eighty odd laundries under simi- 
lar conditions, are left unmolested.’’ In answer to this it was said that 
the buildings occupied by non-Chinese had no wooden scaffoldings on the 
roof. The Supreme Court of California discharged the writ and Yick Wo 
was remanded. He then sued out a writ of error.] 


Mr. Justice Marrnews delivered the opinion of the court. : 

The determination of the question whether the proceedings under 
these ordinances and in enforcement of them are in conflict with the 
Constitution and laws of the United States necessarily involves the 
meaning of the ordinances, which for that purpose, we are required to 
ascertain and adjudge. 

We are consequently constrained, at the outset, to differ from*the 
Supreme Court of California upon the real meaning of the ordinances 
in question. The court considered these ordinances as vesting in the 
board of supervisors a not unusual discretion in granting or withhold- 
ing their assent to the use of wooden buildings as laundries, to be exer- 
cised in reference to the circumstances of each case, with a view to the 
protection of the public against the dangers of fire. We are not able 
to concur in that interpretation of the power conferred upon the super- 
visors. There is nothing in the ordinances which points to such a regu- 


¢ 
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lation of the business of keeping and conducting laundries. They seem 
intended to confer, and actually do confer, not a discretion to be exercised 
upon a consideration of the circumstances of each case, but a naked and 
arbitrary power to give or withhold consent, not only as to places, but 
as to persons. So that, if an applicant for such consent, being in every 
way a competent and qualified person, and having complied with every 
reasonable condition demanded by any public interest, should, failing 
to obtain the requisite consent of the supervisors to the prosecution of 
his business, apply for redress by the judicial process of mandamus, to 
require the supervisors to consider and act upon his case, it would be 
a sufficient answer for them to say that the law had conferred upon 
them authority to withhold their assent without reason and without 
responsibility. The power given to them is not confided to their dis- 
cretion in the legal sense of that term, but is granted to their mere will. 
It is purely arbitrary, and acknowledges neither guidance nor restraint. 


The ordinance drawn in question in the present case . . . does not 
prescribe a rule and conditions for the regulation of the use of property 
for laundry purposes, to which all similarly situated may conform. 
It allows without restriction the use for such purposes of buildings of 
_ brick or stone; but, as to wooden. buildings, constituting nearly all those 
in previous use, it divides the owners or occupiers into two classes, not 
having respect to their personal character and qualifications for the busi- 
ness, nor the situation and nature and adaptation of the buildings them- 
selves, but merely by an arbitrary line, on one side of which are those 
who are permitted to pursue their industry by the mere will and con- 
sent of the supervisors, and on the other those from whom that consent 
is withheld, at their mere will and pleasure. And both classes are alike 
- only in this, that they are tenants at will, under the supervisors, of their 
means of living. The ordinance, therefore, also differs from the not 
unusual case, where discretion is lodged by law in public officers or bodies 
to grant or withhold licenses to keep taverns, or places for the sale of 
spirituous liquors, and the like, when one of the conditions is that the 
applicant shall be a fit person for the exercise of the privilege, because in 
such cases the fact of fitness is submitted to the judgment of the officer, 
and calls for the exercise of a discretion of a judicial nature. 

The rights of the petitioners, as affected by the proceedings of which 
they complain, are not less, because they are aliens and subjects of the 
Enfperor of, China. 

The Fourteenth Amendment to the Constitution is not confined to the 
protection of citizens. It says: ‘‘Nor shall any State deprive any person 
of life, liberty, or property without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws.’’? These 
provisions are universal in their application, to all persons within the 
territorial jurisdiction, without regard to any difference of race, or 
color, or of nationality, and the equal protection of the laws is a pledge 
of the protection of equal laws. 
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It is contended on the part of the petitioners, that the ordinances for 
violations of which they are severally sentenced to imprisonment, are 
void on their face, as being within the prohibitions of the Fourteenth 
Amendment ; and, in the alternative, if not so, that they are void by rea- 
son of their administration, operating unequally, so as to punish in the 
present petitioners what is permitted to others as lawful, without any 
distinction of cireumstances—an unjust and illegal discrimination, it is 
claimed, which, though not made expressly by the ordinances, is made 
possible by them. 

When we consider the nature and the theory of our institutions of 
government, the principles upon which they are supposed to rest, and 
review the history of their development, we are constrained to conclude 
that they do not mean to leave room for the play and action of purely 
personal and arbitrary power. Sovereignty itself is, of course, not sub- 
ject to law, for it is the author and source of law; but in our system, while 
sovereign powers are delegated to the agencies of government, sover- 
eignty itself remains with the people, by whom and for whom all govern- 
ment exists and acts. And the law is the definition and limitation of 
power. It is, indeed, quite true, that there must always be lodged some- 
where, and in some person or body, the authority of final decision; and 
in many cases of mere administration the responsibility is purely politi- 
eal, no appeal lying except to the ultimate tribunal of the public judg- 
ment, exercised either in the pressure of opinion or by means of the 
suffrage. But the fundamental rights to life, liberty, and the pursuit of 
happiness, considered as individual possessions, are secured by those 
maxims of constitutional law which are the monuments showing the 
victorious progress of the race in securing to men the blessings of civi- 
lization under the reign of just and equal laws, so that, in the famous 
language of the Massachusetts Bill of Rights, the government of the com- 
monwealth ‘‘may be a government of laws and not of men.’’ For, the 
very idea that one man may be compelled to hold his life, or the means 
of living, or any material right essential to the enjoyment of life, at the 
mere will of another, seems to be intolerable in any country where free- 
dom prevails, as being the essence of slavery itself. 

In the present cases we are not obliged to reason from the probable to 
the actual, and pass upon the validity of the ordinances complained of, 
_as tried merely by the opportunities which their terms afford, of unequal 
and unjust discrimination in their administration. For the cases present 
the ordinances in actual operation, and the facts shown establish an ad- 
ministration directed so exclusively against a particular class of persons 
as to warrant and require the conclusion that, whatever may have been 
the intent of the ordinances as adopted, they are applied by the public 
authorities charged with their administration, and thus representing the 
State itself, with a mind so unequal and oppressive as to amount to a 
practical denial by the State of that equal protection of the laws which 
is secured to the petitioners, as to all other persons, by the broad and 
benign provisions of the Fourteenth Amendment to the Constitution of 
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the United States. Though the law itself be fair on its face and impartial 
in appearance, yet, if it is applied and administered by public authority 
with an evil eye and an unequal hand, so as practically to make unjust 
and illegal discriminations between persons in similar circumstances, ma- 
terial to their rights, the denial of equal justice is still within the prohibi- 
tion of the Constitution. : 

The present cases, as shown by the facts disclosed in the record, are 
within this class. It appears that both petitioners have complied with 
every requisite, deemed by the law or by the public officers charged with 
its administration, necessary for the protection of neighboring property 
from fire, or as a precaution against injury to the public health. No 
reason whatever, except the will of the supervisors, is assigned why they 
should not be permitted to carry on, in the accustomed manner, their 
harmless and useful occupation, on which they depend for a livelihood. 
And while this consent of the supervisors is withheld from them and 
from two hundred others who have also petitioned, all of whom happen 
to be Chinese subjects, eighty others, not Chinese subjects, are permitted 
to carry on the same business under similar conditions. The fact of this 
discrimination is admitted. No reason for it is shown, and the conelu- 
sion cannot be resisted, that no reason for it exists except hostility to the 
race and nationality to which the petitioners belong, and which in the 
eye of the law is not justified. The discrimination is, therefore, illegal, 
and the public administration which enforces it is a denial of the equal 
protection of the laws, and a violation of the Fourteenth Amendment 
of the Constitution. The imprisonment of the petitioners is, therefore, 
illegal, and they must be discharged. 

Reversed. 


Norre.—In apparent contradiction to Yick Wo v. Hopkins was the decision of 
the Court in Quong Wing v. Kirkendall, 223 U. S. 59, 32 S. Ct. 192, 56 L. Ed. 
350 (1912), where the Court upheld a law of Montana exacting a license fee from 
all persons engaged in laundry business other than the steam laundry business, with 
an exception in favor of laundries in which not more than two women were em- 
ployed. In answer, however, to the suggestion that the;statute might be aimed at 
the Chinese, the Court observed that that ground of objection had not been urged, 
and it added, ‘‘It may or may not be that if the facts were called to our attention 
in a proper way the objection would prove to be real.’’ 


TRUAX v. CORRIGAN. 
257 U. S, 312, 42 S. Ct. 124, 66 L. Ed. 254 (1921). 
Error to the Supreme Court of the State of Arizona. 
Mr. Cuimr Justice Tarr delivered the opinion of the court. 


The plaintiffs in error [Truax et al.], who were plaintiffs below, and 
will be so called, own, maintain and operate, on Main Street, in the City 
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of Bisbee, Arizona, a restaurant, known as the ‘‘ English Kitchen.’’ The 
defendants [Corrigan et al.] are cooks and waiters formerly in the em- 
ploy of the plaintiffs, together with the labor union and the trades 
assembly of which they were members. All parties are residents of the 
State of Arizona. . 

{The character of the strike and of the methods employed in the con- 
duet of it, alleged by the plaintiffs to include not only picketing but the 
circulation of handbills libelling the plaintiffs and containing intimations 
of injury to patrons, appears in the opinion of the Court. At issue was 
the law of Arizona of 1913 forbidding injunctions in disputes between 
employers and employees, unless necessary to prevent irreparable injury 
to property, and specifically forbidding injunctions against ‘‘ peacefully 
persuading any person to work or to abstain from working; or from 
ceasing to patronize or to employ any party to such dispute.’’ The law 
thus denied to employers the equitable remedy of an injunction, except 
where violence might be used; and was alleged by the plaintiffs to deny 
them the equal protection of the laws in that relief by injunction was 
still available to other. persons not involved in a labor dispute. Prior 
to the law of 1918 picketing was unlawful in Arizona because it was 
presumed to induce breaches of the peace. ] 

Plaintiffs’ business is a property right (Duplex Printing Press Co. v. 
Deering, 254 U, S. 443, 465) and free access for employees, owner and 
customers to his place of business is incident to such right. Intentional 
injury caused to either right or both by a conspiracy is a tort. Concert 
of action is a conspiracy if its object is unlawful or if the means used 
are unlawful. . . . Intention to inflict the loss and the actual loss 
caused are clear. The real question here is, were the means used illegal? 
The above recital of what the defendants did, can leave no doubt of that. 
The libelous attacks upon the plaintiffs, their business, their employees, 
and their customers, and the abusive epithets applied to them were 
palpable wrongs. They were uttered in aid of the plan to induce 
plaintiffs’ customers and would-be customers to refrain from patron- 
izing the plaintiffs. The patrolling of defendants immediately in front 
of the restaurant on the main street and within five feet of plaintiffs’ 
premises continuously during business hours, with the banners announc- 
ing plaintiffs’ unfairness; the attendance by the picketers at the entrance 
to the restaurant and their insistent and loud appeals all day long, the 
eonstant circulation by them of the libels and epithets applied to em- 
ployees, plaintiffs and customers, and the threats of injurious conse- 
quences to future customers, all linked together in a campaign, were an 
unlawful annoyance and a hurtful nuisance in respect of the free access 
to the plaintiffs’ place of business. It was not lawful persuasion 
or inducing. It was not a mere appeal to the sympathetic aid of would- 
be customers by a simple statement of the fact of the strike and a request 
to withhold patronage. It was compelling every customer or would-be 
customer to run the gauntlet of most uncomfortable publicity, aggressive 
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and annoying importunity, libelous attacks and fear of injurious con- 
sequences, illegally inflicted, to his reputation and standing in the com- 
munity. No wonder that a business of $50,000 was reduced to only 
one-fourth of its former extent. Violence could not have been more 
effective. It was moral coercion by illegal annoyance and obstruction 
and it thus was plainly a conspiracy... . 

A law which operates to make lawful such a wrong as is described 
in plaintiffs’ complaint deprives the owner of the business and the prem- 
ises of his property without due process, and can not be held valid under 
the Fourteenth Amendment. 

This brings us to consider the effect in this case of that provision of 
the Fourteenth Amendment which forbids any State to deny to any 
person the equal protection of the laws. The clause is associated in the 
Amendment with the due process clause and it is customary to consider 
them together. It may be that they overlap, that a violation of one may 
involve at times the violation of the other, but the spheres of the protec- 
tion they offer are not coterminous. The due process clause, brought 
down from Magna Charta, was found in the early state constitutions, 
and later in the Fifth Amendment to the Federal Constitution as a limi- 
tation upon the executive, legislative and judicial powers of the Federal 
Government, while the equality clause does not appear in the Fifth 
Amendment and so does not apply to congressional legislation. The due 
process clause requires that every man shall have the protection of his 
day in court, and the benefit of the general law, a law which hears before 
it condemns, which proceeds not arbitrarily or capriciously but upon in- 
quiry, and renders judgment only after trial, so that every citizen shall 
hold his life, liberty, property and immunities under the protection of 
the general rules which govern society. Hurtado v. California, 110 U. S. 
516, 535. It, of course, tends to secure equality of law in the sense that 
it makes a required minimum of protectjon for every one’s right of life, 
liberty and property, which the Congress or the legislature may not 
withhold. Our whole system of law is predicated on the general, funda- 
mental principle of equality of application of the law. ‘‘ All men are 
equal before the law,’’ ‘‘This is a government of laws and not of men,’’ 
“No man is above the law,’’ are all maxims showing the spirit in which 
legislatures, executives and courts are expected to make, execute and 
apply laws. But the framers and adopters of this Amendment were 
not content to depend on a mere minimum secured by the due process 
clause, or upon the spirit of equality which might not be insisted on by 
local public opinion. They therefore embodied that spirit in a specific 
guaranty. 

The guaranty was aimed at undue favor and individual or class privi- 
lege, on the one hand, and at hostile discrimination or the oppression of 
inequality, on the other. It sought an equality of treatment of all per- 
sons, even though all enjoyed the protection of due process. . . . Thus 
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the guaranty was intended to secure equality of protection not only for 
all but against all similarly situated. Indeed, protection is not pro- 
tection unless it does so. Immunity granted to a class, however limited, 
having the effect to deprive another class, however limited, of a personal 
or property right, is just as clearly a denial of equal protection of the 
laws to the latter class as if the immunity were in favor of, or the 
deprivation of right permitted worked against, a larger class. 

With these views of the meaning of the equality clause, it does not 
seem possible to escape the conclusion that by the clauses of Paragraph 
1464 of the Revised Statutes of Arizona, here relied on by the defend- 
ants, as construed by its Supreme Court, the plaintiffs have been de- 
prived of the equal protection of the law. 

The judgment of the Supreme Court of Arizona is reversed and the 
case remanded for further proceedings not inconsistent with this opinion. 


Mr. Justice Houmass, dissenting. 

I think further that the selection of the class of employers and em- 
ployees for special treatment, dealing with both sides alike, is beyond 
criticism on principles often asserted by this Court. And especially I 
think that without legalizing the conduct complained of the extraordi- 
nary relief by injunction may be denied to the class. Legislation may | 
begin where an evil begins. If, as many intelligent people believe, there 
is more danger that the injunction-will be abused in labor cases than 
elsewhere I can feel no doubt of the power of the legislature to deny it 
in such cases. 5 

I must add one general consideration. There is nothing that I more 
deprecate than the use of the Fourteenth Amendment beyond the abso- 
lute compulsion of its words to prevent the making of social experiments 
that an important part of the community desires, in the insulated cham- 
bers afforded by the several States, even though the experiments may 
seem futile or even noxious to me and to those whose judgment I most 
respect. I agree with the more elaborate expositions of my brothers Pit- 
ney and Brandeis and in their conclusion that the judgment should be 
affirmed. 


Me. Justice Pitney, with whom concurred Mr. Justice CLARKE, dis- 
senting. 


Mr. Justice BRANDEIS, dissenting. . . .1 

Whether a law enacted in the exercise of the police power is justly sub- 
ject to the charge of being unreasonable or arbitrary, can ordinarily be 
determined only by a consideration of the contemporary conditions, 

1 The opinion of Mr. Justice Brandeis, which occupies twenty-three pages in the 


Reports, is accompanied by notes containing extensive citations of judicial decisions, 
statutes and treatises. 
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social, industrial and political, of the community to be affected thereby. 
Resort to such facts is necessary, among other things, in order to appre- 
ciate the evils sought to be remedied and the possible effects of the rem- 
edy proposed. Nearly all legislation involves a weighing of public needs 
as against private desires; and likewise a weighing of relative social 
values. Since government is not an exact science, prevailing public opin- 
ion concerning the evils and the remedy is among the important facts 
deserving consideration; particularly, when the public conviction is both 
deep-seated and widespread and has been reached after deliberation. 
What, at any particular time, is the paramount public need is, neces- 
sarily, largely a matter of judgment. Hence, in passing upon the valid- 
ity of a law challenged as being unreasonable, aid may be derived from 
the experience of other countries and of the several States of our Union 
in which the common law and its conceptions of liberty and of property 
prevail. The history of the rules governing contests between employer 
and employed in the several English-speaking countries illustrates both 
the susceptibility of such rules to change and the variety of contemporary 
opinion as to what rules will best serve the public interest. The diver- 
eence of opinion in this difficult field of governmental action should ad- 
monish us not to declare a rule arbitrary and unreasonable merely be- 
cause we are convinced that it is fraught with danger to the public weal, 
and thus to close the door to experiment within the law. 

The earliest reported American decision on peaceful picketing appears 
to have been rendered in 1888; the earliest on boycotting in 1886. By 
no great majority the prevailing judicial opinion in America declares the 
boyeott as commonly practiced an illegat means (see Duplex Printing 
Press Co. v. Deering, 254 U..S. 443), while it inclines towards the legality 
ct peaceful picketing. See American Steel Foundries v. Tri-City Central 
Trades Council, 257 U. S. 184. But in some of the States, notably New 
York, both peaceful picketing and the boycott are declared permissible. 
Judges, being thus called upon to exercise a quasi-legislative function 
and weigh relative social values, naturally differed in their conclusions 
on such questions. 

In England, observance of the rules of the contest has been enforced 
by the courts almost wholly through the criminal law or through actions 
at law for compensation. An injunction was granted in a labor dispute 
as early as 1868. But in England resort to the injunction has not been 
frequent and it has played no appreciable part there in the conflict be- 
tween capital and labor. In America the injunction did not secure 
recognition as a possible remedy until 1888. When a few years later its 
use became extensive and conspicuous, the controversy over the remedy 
overshadowed in bitterness the question of the relative substantive rights 
of the parties. In the storms of protest against this use many thoughtful 
lawyers joined. The equitable remedy, although’ applied in accordance 
with established practice, involved incidents which, it was asserted, en- 
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dangered the personal liberty of wage-earners. The acts enjoined were 
frequently, perhaps usually, acts which were already crimes at common 
law or had been made so by statutes. The issues in litigation arising out 
of trade disputes related largely to questions of fact. But in equity is- 
sues of fact as of law were tried by a single judge, sitting without a jury. 
Charges of violating an injunction were often heard on affidavits merely, 
without the opportunity of confronting or cross-examining witnesses. 
Men found guilty of contempt were committed in the judge’s discretion, 
without either a statutory limit upon the length of the imprisonment, or 
the opportunity of effective review on appeal, or the right to release on 
bail pending possible revisory proceedings. The effect of the proceed- 
ing upon the individual was substantially the same as if he had been 
successfully prosecuted for a crime; but he was denied, in the course of 
the equity proceedings, those rights which by the Constitution are com- 
monly secured to persons charged with a crime. 

After the constitutionality and the propriety of ne use of the injunc- 
tion in labor disputes was established judicially, those who opposed the 
practice sought the aid of Congress and of state legislatures. The bills 
introduced varied in character and in scope. Many dealt merely with 
rights; and, of these, some declared, in effect, that no act done in further- 
ance of a labor dispute by a combination of workingmen should be held 
illegal, unless it would have been so if done by a single individual; while 
others purported to legalize specific practices, like boycotting or picket- 
ing. Other bills dealt merely with the remedy ; and of these, some under- 
took practically to abolish the use of the injunction in labor disputes, 
while some merely limited its use either by prohibiting its issue under 
certain conditions or by denying power. to restrain certain acts. Some 
bills undertook to modify both rights and remedies. These legislative 
proposals occupied the attention of Congress during every session but 
one in the twenty years between 1894 and 1914. Reports recommending 
such legislation were repeatedly made by the Judiciary Committee of the 
House or that of the Senate; and at some sessions by both. Prior to 
1914, legislation of this character had at several sessions passed the 
House ; and in that year Congress passed and the President approved the 
Clayton Act, § 20 of which is substantially the same as Paragraph 1464 
of the Arizona Civil Code. Act of October 15, 1914, c. 323, 38 Stat. 730, 
738. 

For these reasons, as well as for others Bteted by Mr. Justice Holmes 
and Mr. Justice Pitney, in which I concur, the judgment of the Supreme 
Court of Arizona should, in my opinion, be affirmed :—first, because in 
permitting damage to be inflicted by means of boycott and peaceful 
picketing Arizona did not deprive the plaintiffs of property without due 
process of law or deny them equal protection of the laws; and secondly, 
because, if Arizona was constitutionally prohibited from adopting this 
rule of substantive law, it was still free to restrict the extraordinary 
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remedies of equity where it considered their exercise to be detrimental 
to the public welfare, since such restriction was not a denial to the em- 
ployer either of due process of law or of equal protection of the laws. 


Nore.—Compare Senn v. Tile Layers Protective Union, 301 U. S. 468, 57 S. Ct. 
857, 81 L. Ed. 1229 (1937), involving the provisions of the Wisconsin Labor Code 
prohibiting the granting of an injunction against ‘‘peaceful’’ picketing. The Court, 
in upholding the law, distinguished Truax v. Corrigan, ante, saying that the ‘‘stat- 
ute there in question was deemed to have been applied to legalize conduct which 
was not simply peaceful picketing. . . . The means employed . . . were 
deemed to constitute ‘an admitted tort,’ conduct unlawful prior to the statute 


challenged.’’ , 

In Borden’s Farm Products Co. v. Ten Eyck, 297 U. 8. 251, 56 S. Ct. 453, 80 
L. Ed. 669 (1936), involving the application of a provision of the New 
York Milk Control Act of 1933 by which milk dealers not having a ‘‘ well advertised 
trade name’’ were permitted to sell milk to stores at one cent per quart less than 
. the minimum price fixed by the law, the Court held that the allowance of the differ- 
ential did not deny to the Borden Co. equal protection because there was ‘‘ plain 
reason for the classification’? and that the discrimination embodied in the law 
was. but a ‘‘perpetuation of a classificafion created and existing by the action of 
the dealers,’’ and that the attempt of the law to maintain the balance between the 
two groups was ‘‘to strive for equality of treatment, equality of burden, not to 
create inequality.’’ Four Justices dissented, holding.the provision to be ‘‘ grossly 
arbitrary and oppressive.’’ 


5. DISCRIMINATION IN RESPECT TO TAXATION 


MAGOUN v. ILLINOIS TRUST & SAVINGS BANK. 


170 U. S. 283, 18 S. Ct. 594, 42 L. Ed. 1037 (1898). 


Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

[In 1895 the Legislature of Illinois enacted a law. entitled ‘‘An act 
to tax gifts, legacies and inheritances in certain cases,’’ by which all 
property passing by will or the intestate laws of the State from any 
person who should die seized or possessed thereof while either a resi- 
dent or a non-resident of the State was made subject to a graduated 
inheritance tax the amount of which was dependent upon the relation- 
ship of the beneficiary to the testator or intestate and on the amount 
of the estate received. Jessie Norton Torrence Magoun, a citizen of New 
York, filed a bill in equity in the Circuit Court of the United: States 
against the Trust Company, as executor and trustee under the will of 
Joseph T. Torrence, and the treasurer of Cook County, Illinois, to enjoin 
the. Trust Company from paying and the treasurer from receiving an 
inheritance tax of more than $5,000 levied under the above law and for 
the payment of which real estate devised by the decedent to the com- 
plainant was alleged by the treasurer to be liable. The bill alleged that 
the statute was in conflict with the Fourteenth Amendment. The 
Circuit Court having dismissed the bill, the complainant appealed.] 
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Mr. Justice McKenna. . . . delivered the opinion of the court. 

Legacy and inheritance taxes are not new in our laws. They have 

existed in Pennsylvania for over sixty years, and have been enacted in 
cther States. They are not new in the laws of other countries. 
Such taxes were recognized by the Roman law. . . . They were’ 
adopted in England in 1780, and have been much extended since that 
date. . . . Such taxes are now in force generally in the countries of 
Europe. : 

The constitutionality of the taxes has been declared. 

It is not necessary to review these cases, or state at length the reason- 
ing by which they are supported. They are based on two principles: 
1. An inheritance tax is not one on property, but one on the succession. 
2. The right to take property by devise or descent is the creature of the 
law, and not a natural right—a privilege, and therefore the authority 
which confers it may impose conditions upon it. From these principles 
it is deduced that the States may tax the privilege, discriminate between 
relatives, and between these and strangers, and grant exemptions; and 
are not precluded from this power by the provisions of the respective 
state constitutions requiring uniformity and equality of taxation. .. . 

Our inquiry must be not what will satisfy the provisions of the state 
constitutions, but what will satisfy the rule of the Federal Constitution. 
The power of the States over successions may be as plenary in the ab- 
stract as appellee contends for, nevertheless it must be exerted within 
the limitations of that Constitution. If the power of devise or inherit- 
ance be a privilege, it must be conferred or regulated by equal laws. 

This brings us to the law in controversy. The appellant attacks both 
its principles and its provisions—its principles as necessarily arbitrary 
and its provisions as causing discriminations and creating inequality in 
the burdens of taxation. 

Is the act open to this criticism? The clause of the Fourteenth Amend- 
ment especially invoked is that which prohibits a Staté denying to any 
citizen the equal protection of the laws. What satisfies this equality has 
not been and probably never can be precisely defined. Generally it has 
been said that it ‘‘only requires the same means and methods to be ap- 
plied impartially to all the constituents of a class so that the law shall 

operate equally and uniformly upon ail persons in similar circum- 
stanees.’’ Kentucky Railroad Tax Cases, 115 U. S. 321, 337. It does 
not prohibit legislation which is limited, either in the objects to which 
it is directed or by the territory within which it is to operate. It merely 
requires that all persons subjected to such legislation shall be treated 
alike under like circumstances and conditions, both in the privilege con- 
ferred and the liabilities imposed. Hayes v. Missouri, 120 U. 8.68... . 

Of taxation, and the case at bar is of taxation, Mr. Justice Bradley 
said in the Bell’s Gap Railroad v. Pennsylvania, 134 U. S. 232, and Mr. 
Chief Justice Fuller in Giozza v. Tiernan, 148 U. 8S. 657, that the Four- 
teenth Amendment was not intended to compel the State to adopt an 
iron rule of equal taxation. The range of the State’s power was ex- 
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pressed by Mr. Justice Bradley, as follows: ‘‘It may, if it chooses, 
exempt certain classes of property from any taxation at all, such as 
churches, libraries and the property of charitable institutions. It may 
impose different specific taxes upon different trades and professions 
and vary the rates of excise upon various products; it may tax real 
estate and personal property in a different manner; it may tax visible 
property only, and not tax securities for payment of money; it may 
allow deductions for indebtedness, or not allow them. All such regu- 
lations, and those of like character, so long as they proceed within 
reasonable limits and general usage, are within the discretion of the 
state legislature, or the people of the State framing their constitution.’’ 


The tax is not on money; it is on the right to inherit; and hence a 
condition of inheritance, and it may be graded according to the value of 
that inheritance. . . . All license laws and all specific taxes have in 
them an element of inequality, nevertheless they are universally imposed 
and their legality has never been questioned. We think the classification 
of the Illinois law was in the power of the legislature to make, and the 
decree of the Circuit Court is affirmed.: 


Mr. Justice BREWER, dissenting. I am unable to concur in the fore- 
going opinion, so far as it sustains the constitutionality of that part of 
the law which grades the rate of the tax upon legacies to strangers by 
the amount of such legacies. . . . 


Norr.—A State may, by means of an inheritance tax law, classify separately the 
estates of non-residents and resident decedents, and may provide that certain prop- 
erty of the non-resident located outside the state may be included in fixing the 
rate at which the transfer of property of such decedent within the State shall be 
taxed. Maxwell v. Bugbee, 250 U. 8. 525, 40 8. Ct. 2, 63 L. Ed. 1124 ae) 
(White, C. J:, Holmes, Van Devanter and McReynolds, JJ., dissenting). 

The cae of the taxation of persons or property cata the jurisdiction of 
the taxing State is further discussed under the privileges and immunities clause of 
the Fourteenth Amendment, ante, p. 384. 

The principle of equality in respect to the operation of a tax is carefully dis- 
cussed in Carmichael v. Southern Coal and Coke Co., ante, p. 867, where persons 
employing agricultural laborers, domestic servants and others were exempted from 
the provisions of the Alabama Unemployment Compensation Act. 


STATE BOARD.OF TAX COMMISSIONERS vy. JACKSON. 
283 U. 8. 527, 51 S. Ct. 540, 75 L. Ed. 1248 (1931). 


Appeal from the United States District Court for the Southern Dis- 
trict of Indiana. 


Mr. JUSTICE Roserts delivered the opinion of the court. 
This is an appeal from the decree of a specially constituted District 
Court perpetually enjoining the appellants from enforcing against the 
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. appellee the provisions of chapter 207 of Acts of 1929 of the General 
Assembly of the state of Indiana. The appellee [L. A. Jackson], by 
bill filed on behalf of himself and all others similarly situated, charged 
that the statute violates the Fourteenth Amendment of the Federal Con- 
stitution and two sections of the Constitution of Indiana. It averred, 
and the answer admitted, that, unless enjoined, appellants [State Board 
of Tax Commissioners et al.] would institute prosecutions against appel- 
lee under certain sections of the act. After hearing, the District Court 
entered a perpetual injunction, holding the law offensive to the Federal | 
and to the State Constitution. . 

Section 5 of the act provides: 

“‘Every person, firm, corporation, association or copartnership open- 
ing, establishing, operating or maintaining one or more stores or mer- 
cantile establishments, within this state, under the same general manage- 
ment, supervision or ownership, shall pay the license fees hereinafter 
prescribed for the privilege of opening, establishing, operating or main- 
taining such stores or meicantile establishments. The license fee herein 
prescribed shall be paid annually, and shall be in addition to the filimg 
fee prescribed in sections 2 and 4 of this act. 

‘“The license fees herein prescribed shall be as follows: 

‘*(1) Upon one store, the annual license fee shall be three dollars 
for each such store; 

““(2) Upon two stores or more, but not to exceed five stores, the 
* annual license fee shall be ten dollars for each such additional store; 

**(3) Upon each store in excess of five, but not to exceed ten, the 
annual license fee shall be fifteen dollars for each such additional store; 

“*(4) Upon each store in excess of ten, but not to exceed twenty, the 
annual license fee shall be twenty dollars for each such additional store; 

‘*(5) Upon each store in excess of twenty, the annual license fee 
shall be twenty-five dollars for each such additional store.’’ 

t is this section which appellee asserts renders the aet unconstitu- 
tional as applied to him. 

The bill of complaint alleges, and it is admitted, that the appellee is 
engaged in the business of selling groceries, fresh vegetables, and meats 
at wholesale and retaii in Indianapolis, and has been so engaged for 
more than ten years, has capital invested in his business in excess of 
$200,000, and annual sales of over $1,000,000. He operates two hundred 
and twenty-five stores in the said city, and more than five hundred per- 
sons, firms, associations, and corporations, foreign and domestic, are en- 
gaged in the operation of two or more stores in the state. 

The act adopts a different measure of taxation for stores known as 
chain stores, from that applied to those owned and operated as individual 
units. Evidence was offered by the appellee intended to demonstrate 
that there are no substantial or significant differences between the busi- 
ness and operation of the two kinds of stores, such as would justify the 
classification, and by the appellants to prove the existence of such differ- 


ences. ..- 
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The appellants produced evidence to prove that there are many points . 

of difference between chain stores and independently owned units. These 
consist in quantity buying, which involves the application of the mass 
process to distribution, ebmparabls to the mass method used in produc- 
tion; buying for cash and obtaining the advantage of a cash discount ; 
skill in buying, so as not to overbuy, and at the same time keep the stores 
stocked with products suitable in size, style, and quality for the neigh- 
borhood customers who patronize them; warehousing of goods and dis- 
tributing from a single warehouse to numerous stores; abundant supply 
of capital, whereby advantage may be taken of opportunities for estab- 
lishment of new units; a pricing and sales policy different from that of 
the individual store, involving slightly lower prices; a greater turnover, 
and constant analysis of the turnover to ascertain relative profits on 
varying items; unified and therefore cheaper and better advertising for 
the entire chain in a given locality; standard forms of display for the 
promotion of sales; superior management and method; concentration of 
management in the special lines of goods handled by the chain; special 
accounting methods; standardization of store management, sales policies, 
and goods sold. 
- The record shows that the chain store has many features and advan- 
tages which definitely distinguish it from the individual store dealing 
in the same commodities. With respect to associations of individual 
stores for purposes of, co-operative buying, exchange of ideas as to ad- 
vertising, sales methods, etec., it need only be remarked that these are 
voluntary groups, and that series of independent units cannot, in the 
nature of things, be as efficiently and successfully integrated as a chain 
under a single ownership and management. 

But the appellee in proof and argument drew a comparison between 
the chain store and the department store which he insists exhibits the 
classification of the statute as illusory and arbitrary. He proved that 
there are two department stores in Indianapolis, each doing a business 
in excess of $8,000,000 a year, one having 124 and the other 86 separate 
departments, and that under the law each pays a tax of only $3 [as 
contrasted with his tax of $5,443]. He uses these facts to give point 
to his assertion that a store is not a unit of value. This argument ignores 
the fact that, in determining how it shall classify occupations for tax- 
ation, the Legislature is not confined merely to the value of the business 
taxed, but may have regard to other elements. 

While it is true that large department stores reap many of the ats 
vantages and employ many of the methods of a chain store group, such 
as large capital, buying in quantity, and the ability to command the 
highest type of management, it is nevertheless evident that, whereas a' 
department store spreads its efforts over a number of different sorts of 
shops under one roof, the chain store owner concentrates its energy 
upon the conduct of but one kind of stores located in many neighbor- 
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hoods. Obviously greater specialization in management and methods 
is possible in the latter type of enterprise than in the former, whose 
management, however capable, must after all consist of many separate 
types each devoted to a single store similar to an independent retail 
store. The mass buying done by a chain store owner for a number of 
units selling the same goods, is not comparable to the individuated 
purchasing of a department store for its grocery, its shoe, its drug, 
and each of its other departments. It is not to be expected that the 
management problems of stores, essentially separate and differing en- 
tirely in the character of their business, under the egis of a single de- 
partment store, will be the same as those involved in the intensive selling 
of a chain store owner operating an equal number of units all devoted 
to a single line of business. ‘ 

The principles which govern the decision of this cause are well set- 
tled. The power of taxation is fundamental to the very existence of 
the government of the states.. The restriction that it shall not be so 
_ exercised as to deny to any the equal protection of the laws does not 
compel the adoption of an iron rule of equal taxation, nor prevent 
variety or differences in taxation, or discretion in the selection of sub- 
jects, or the classification for taxation of properties, businesses, trades, 
callings, or occupations. . . . The fact that a statute discriminates in 
favor of a certain class does not make it arbitrary, if the discrimination 
is founded upon a reasonable distinction, . . . or if any state of facts 
reasonably can be conceived to sustain it... . 

_ It is not the function of this Court in eases like the present to con- 
sider the propriety or justness of the tax, to seek for the motives, or to 
criticize the public policy which prompted the adoption of the legislation. 
Our duty is to sustain the classification adopted by the Legislature if 
there are substantial differences between the occupations separately 
classified. Such differences need not be great. The past decisions of 
the Court make this abundantly clear. 

[The Court here surveys a number of cases in which discrimination 
in taxation based upon reasonable differences in the occupations taxed 
and exempted from taxation was upheld. ] 

In view of the numerous distinctions above pointed out between the 
business of a chain store and other types of store, we cannot pronounce 
the classification made by the statute to be arbitrary and unreasonable. 
That there are differences and advantages in favor of the chain store is 
shown by the number of such chains established and by their astonish- 
ing growth. More and more persons, like the appellee, have found ad- 
vantages in this method of merchandising and have therefore adopted 
iS Stage 
The judgment of the District Court must be reversed, and the cause 
remanded, with instructions to dismiss the bill. 

Reversed. 
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Mr. Justicn SUTHERLAND, dissenting: ... 

[After enumerating the differences between the taxes levied on in- 
dependent and on chain stores—] 

These are obvious and flagrant discriminations which put upon the 
act the clear stamp of unconstitutionality, unless the differences relied 
upon are germane to, and reasonably sufficient in-substance to sustain, 
the proposed imposition of license fees of such unequal amounts upon 
different persons following identical occupations. 

What, then, are the differences, or so called advantages, relied upon 
to justify the classification? They were, in their strongest aspect, stated 
by an expert witness called by the appellants in support of the act, as 
follows: The ability of the chain stores to make large quantity pur- 
chases; to pay cash and thus obtain the advantage of discounts; skill in 
buying so as to avoid either overstocking or understocking ; warehousing 
in, and distribution from, a single warehouse for numerous stores; large 
capital with the advantages flowing therefrom; certain pricing and sales 
policies resulting in slightly lower prices on the part of the chain stores 
as compared with single stores; more rapid turnover of goods; cheaper 
and better advertising; superior management; standardization in the 
matter of display; standardization of store management; and similar 
elements thought to have a beneficial effect upon the disposition of goods. 

But the effect of this enumeration of-supposed advantages is com- 
pletely swept away by the testimony of the same witness on cross- 
examination, which stands upon the record without dispute, that they are 
not confined to the chain stores, but are enjoyed as well by such of the 
favored taxpayers as are engaged in large business, whether in a single 
establishment or in many establishments. . . . 

It thus appears that the advantages attributed to the chain store lie 
not in the fact that it is one of a number of stores under the same 
management, supervision, or ownership; but in the fact that it is one of 
the parts of a large business. In other words, the advantages relied 
upon arise from the aggregate size of the entire business, and not from 
the number of parts into which it is divided. For the want of a valid 
ground upon which to stand, therefore, the classification should fall, 
because it is made to depend, not upon size or value or character, 
amount of capital invested or income received, but upon the mere cir- 
cumstance—wholly irrelevant so far as any of the advantages claimed 
are concerned—that the business of one is carried on under many roofs, 
and that of the other under one only. Reduced to this single detail of 
difference, what fairly conceivable reason is there in the policies or 
objects of taxation which gives countenance to the requirement that the 
former shall make an annual contribution to the revenues of the state 
eighteen hundred times as much as the latter? . . . 

Since the supposed differences thus are reduced to the one of num- 
ber only, and since that turns out to be irrelevant and wholly without 
substance, it follows that the act is a ‘‘clear and hostile discrimination’’ 


Restrictions: EquaL PRoTEcTION oF THE Laws 1037 


against a selected body of taxpayers, Bell’s Gap R. Co. v. Pennsylvania, 
134 U. 8. 232, 237, a mere subterfuge by which the members of one 
group of taxpayers are unequally burdened for the benefit of the mem- 
bers of other groups similarly cireumstanced. All of which is to say 
that the Legislature has misapplied its power to classify with the result 
ef reaching an end forbidden by the Fourteenth Amendment. 

For the foregoing reasons, the judgment below should be affirmed. © 


Mr. Justice Van Devanter, Mr. Justice McReynowps, and Mr. 
Justice BUTLER concur in this opinion. 


Nore.—F or comment on the instant case, see Chain Store Taxation—Constitutional 
Questions, 31 Col. L. Rev. 145; Becker, Chain Store License Tax and the Fourteenth 
Amendment, 7 N. C. L. Rev. 115; E. W. Simms, Chain Stores and the Courts, 17 
Va. L. Rev. 313. 

Following the instant case came a series of others in which chain store taxes 
were alternatively disproved aiid approved according to particular features embodied 
in them. In Liggett v. Lee, 288 U. S. 517, 53 S. Ct. 481, 77 L. Ed. 929 (1933), 
the Court, without denying the principle of the Jackson case, was unable to discover 
‘fany reasonable basis’’ for a classification made by a Florida statute in inereas- 
ing the tax if the chain happened to have stores in two counties of the State rather 
than in one. The increase of rate was held to be arbitrary because it was unrelated 
to the size or character of the chain and was conditioned solely upon the location 
of one or more of its units. In Fox v. Standard Oil Co., 294 U. S. 87, 55 S. Ct. 
333, 79 L. Ed. 786 (1935), the Court upheld a graduated tax of West Virginia 
applied to a series of gasoline stations maintained in a single ownership, which 
was held te have the benefit of chain organization. The justices who had dissented 

-in the Jackson case again dissented in this case, but without opinion. In Stewart 
Dry Goods Co. v. Lewis, 294 U. 8. 550, 55 S. Ct. 525, 79 L. Ed. 1054 (1935), a 
Kentucky law imposing a graduated tax measured by the amount of gross sales was 
held-invalid because the tax ignored ‘‘the form of organization and the method 
of conducting business,’’ and because there was ‘‘no reasonable relation between 
the amount of the tax and the value of the privilege, and no such relation between 
gross sales and net profits as would justify the classification.’’ Justice Cardozo, 
dissenting, with whom Justices Brandeis and Stone joined, believed that there 
might be ‘‘classification according to size and to the power and opportunity of 
which size is an exponent.’’ 

A more complicated situation was presented in Great Atlantic and Pacific Tea 
Co. v. Grosjean, 301 U. 8. 412, 57 S. Ct. 772, 81 L. Ed. 1193 (1937), where a 
Louisiana statute provided that: the tax ‘‘shall be based on the number of stores 
or mercantile establishments included under the same general management, super- 
vision, ownership or control, whether operated in this State or not, . . .’’ The 
Company, an Arizona corporation, owned, operated or controlled 15,082 stores in 
the United States, and elsewhere, 106 of which were in Louisiana, The Court, in 
upholding the law, laid down the following rules: 


If the competitive ddvantages of a chain increase with the number of its 
component links, it is hard to see how these advantages cease at the state 
boundary. .. . 

Even one unit of such a national chain located in Louisiana enjoys competi- 
tive advantages over the stores of the local proprietor consequent upon its re- 
lation to the far-flung: activities and facilities of the chain. . . . 
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It is enough that the classification has reasonable relation to the differences 
in the practices of small and large chains. . . . 

The law rates the privileges enjoyed in Louisiana according to the nature 
and extent of that privilege in the light of the advantages, the capacity, and 
the competitive ability of the chain’s stores in Louisiana considered not in 
themselves, as if they constituted the whole organization, but in their setting 
as integral parts of a much larger organization. 

Taxation may be made the implement of the exercise of the State’s police 
power; and proper and reasonable discrimination between classes to promote 
fair competitive conditions and to equalize economic advantages is therefore 
lawful. 


Justices Sutherland, McReynolds and Butler again dissented, observing that ‘‘We 
thought then [at the time] that the Jackson case was wrongly decided, but, accept- 
ing it as authoritative, it seems to us certain that it goes to the extreme verge of 
the law, and, for the reasons given in our dissenting opinion, equally certain that 
the present decision goes far beyond the verge.’’ 
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National Motor Theft Act, 293. 

Naturalization, 583. 

Navigation, federal regulation of, 210, 
231, 501. 

Negroes, discrimination against, 101, 
109, 595, 1000, 1004, 1007, 1005. 

Nineteenth Amendment, 89. 

Norris-LaGuardia Act, 279. 


Oil pipe lines as common arriers, 
389. 

Oil proration, 631. 

Old age benefits, under Social Secu- 
rity Act, 204. 

Oleomargarine, prohibition and taxa- 
tion of, 411, 872. 

Original package doctrine, 237. 


Packers and Stockyards Act, 323. 
Pardons, power of President to grant, 
674. 
Patents and copyrights, taxation of in- 
come from, 148. 
Pensions 
old age, 204. 
railroad employees’, 268. 
Police power 
business affected with a public 
interest, regulation of, 916. 
educational institutions, regula- 
tion of, 979, 982. - 
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_ Police power—Cont. 
health, protection of, 867, 876. 
hours of labor, reealation of, 
885. 
housing laws, 932. 
intoxicating liquors, 880. 
minimum wage laws, 897, 908. 
mob violence, indemnification 
against, 956. 
morals, protection of, 880. 
public utilities, regulation of, 916. 
safety and order, preservation of, 
877, 879. 
. subversive radicalism, suppression 
of, 962. 
zoning laws, 994. 
Political questions, 748, 755. ° 
Porto Rico, status of, 76. . 
Powers of the Federal Government 
implied, 9, 24. 
inherent, 41, 46. 
President 
conclusiveness of administrative 
determinations under authority 


of, 618. 

delegation of legislative power to, 
626. 

extradition of fugitive criminals 
by, 688. 


pardoning power of, 674. 
power of, to appoint and remove 
officers, 660. 
power of, to call out militia, 610. 
power of, to determine “republi- 
ean form of government,” 749. 
treaty-making power of, 678. 
Press, freedom of the, 507, 960, 964, 
972. 
Primary elections, 104. 
Privileges and immunities of citizens, 
584, 768. 
Procedure, due process in relation to, 
840. 
Publie callings, regulation of, 916. 
Public carriers 
regulation of, 248. 
relations of, with employees, 253. 
Public domain, power of Congress 
over, 84. 
Public health, as object of police 
power, 867, 876. 
Public interest, regulation of business 
affected with, 916, 921. 


Public morals, as object of police 
‘power, 880. 

Public safety, as object of police 
power, 877, 879. 

Public utilities, regulation of, 916. 


Race discrimination, 1004, 1007. 

Radicalism, prohibition of advocacy of 
subversive, 962. 

Radio, regulation of, as instrument of 
commerce, 231. 

Radio Act, of 1927, 636, 645. 

Railroad. Retirement Act, 268. 

Railroads 

regulation of rates of, 248, 922. 
regulation of relations of, with 
employees, 253. 

Railway Labor Act, 274. 

Rates, regulation of, 922. 

Ratification of Constitutional Amend- 
ments, 85. 

Reapportionment of Representatives 
in Congress, 100. 

Reeapture clause, 248. 

Religion, freedom of, 979, 985. 

Rents, legislation regulating, 932. 

Republican form of Government, 749. 


Sales tax, 401. 
Searches and seizures, 517. 
Secret societies, legislation restricting, 
1615. 

Securities Act, 323. 
Segregation laws, 1004, 1007. 
Selective Draft Act, 493. 
Self-inerimination, 517, 844. 
Separation of powers, 51. 
Seventeenth Amendment, 105. 
Sherman Anti-Trust Act 

in relation to labor unions, 310, 


311. 

in relation to monopolies, 241, 
245. 

in relation to restraint of trade, 
307, 309. 


Sixteenth Birnondntene effect of, 129. 
Social Security Act, 194, 204. 
Speech, freedom of 
in relation to due process of law, 
962. 
in relation to war powers of Con- 
gress, 506. 
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States 
boundary disputes, 735, 776. 
enforceability of judgments 


against, 731. 
interstate relations, 764. 
relation to the Federal Govern- 
ment, 9. 
suits against, 724. 
suits between, 712. 
treaties or agreements between, 
776. 
Sterilization laws, 874. 
Stock dividends, not income, 130. 
Suffrage, 89, 591. 
Syndiealism, legislation prohibiting 
teaching of “criminal,” 962, 972. 


Tariffs, 245, 626. 

Taxation 
apportionment, 120. 
chain store tax, 1032, 1037. 
classification for purposes 

1031, 1037. 

commeree, interstate, of, 393. 
direet taxes, 120, 123. 
discrimination in matters of, 1030. 
due process of law, 861. 


ol, 


equal protection of the laws, 1030. 


excises, 129. 
income tax, 124. 
indirect taxes, 120. 
inheritance tax, 135. 
license taxes, 234, 1033, 1037. 
limitations upon power of, 160. 
of agencies of government, 9, 
139. 
judicial salaries, 51, 159. 
lease of State lands, 149. 
patents and copyrights, 148. 
public purpose, 867. 
state bank notes, of, 440. 
stock dividends, 129. 
unit rule, 866. 
use of taxes for social and eco- 
nomic purposes, 160. 
Telegraph and telephone companies, 
regulation of, 222. 
Tenants, legislation protecting, 932. 
Tennessee Valley Authority, power of 
Congress to create, 500. 


Tenth Amendment 
as limitation upon powers of Con- 
gress, 45, 185. ; 
as limitation upon powers of state 
legislatures, 89. 
Tenure of: Office Act, 665. 
Territories and dependencies 
constitution, extension of, to, 68, 
84, 85. 
power of Congress over, 49, 74, 
84, 85. 
power to acquire, 50, 74. 
Theater tickets, regulation of resale 
of, 940. . 
Trade agreements, 307, 309, 311. 
Transportation Act of 1920, 248. 
Treaties 
priority of, over state laws, 678. 
relation to statutes, 682. 
Trial by jury, requirement of, under 
Fifth Amendment, 543, 546. 
Twenty-first Amendment, 436. 


Unconstitutional acts of Congress, list 
of, as held by Supreme Court, 61, 
62. 


Unemployment compensation, 195, 
204, 867, 897. 
Union 
admission of new states into, 65, 
68. 


nature of, 1. 
Unions, status of, under Labor Rela- 
tions Act, 354. 


Vaccination, requirement of, 867. 


Wagner (Labor Relations) Act, 279, 
354, 367. 
War powers of Congress 
control of activities incidental to 
war, 498. 
drafting of troops, 493. 
relation of war powers to freedom 
of speech and of press, 506, 
B07. »: 
Webb-Kenyon Act, 295, 411. 
White Slave Act, 285. 
Wilson Act, of 1890, 411. 
Wisconsin injunction law, 1030. 
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Women “Yellow Dog” contracts, 253, 890, 893, 
hours of labor of, 890. 894. 
minimum wages for, 897, 907, 
908. Zoning laws, constitutionality of, 994. 


suffrage of, 591. 
Workmen’s compensation, 258, 867, 
897. 
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